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ACT:

St ates Reorgani sation Act, 1956-Sec. 115(7)-Bonbay
St ates Reorgani sation ~Act, 1960-Sec. 81(b) and Sec. 87-
Change in conditions of service to the disadvantage of
allotted governnent enpl oyees- Approval of the Centra
CGovernment under earlier Re-organisation Act-Grcular of
Central CGovernnent dated 11th My, 1957.

HEADNOTE

The appellants and the respondents were originally
servants of the State of Bombay and were allotted to the
State of @ujarat on its formationon 1st of My, 1960. The
State of Gujarat issued certain orders in the year 1962 and
thereafter which provided that < passing of GD/C /& A
exam nati on was necessary for the  purpose of getting a
promotion to the higher grades. It also provided that
persons who were already pronoted would l'ose their
increnents and in sonme cases further increments were stopped
unl ess they passed the said exam nation. The respondents
filed a Wit Petition in the Hgh Court of  Qujarat
challenging the wvalidity of the said orders on the ground
that the said orders varied the conditions of service of the
respondents to their disadvantage w thout the approval of
the Central Governnent. The respondents contended that they
had passed all the prescribed departnmental exam nations, as
required by the Rules of the State of Bonbay. The Hi gh Court
of GQujarat struck dowmn the said orders on the ground that
they varied the conditions of service of the allotted
enpl oyees to their disadvantage w thout the approval of the
Central Covernment.

On appeal by special leave, it was contended by the
appel | ant s:

(1) I'n viewof the circular of 1957, the conditions of
service of the enployees of the then Bonbay States in so far
as pronotion is concerned could have been varied to their
di sadvantage. The said right of the State of Bonbay was
available to the State of Cujarat.

(2) No circular simlar to the 1957 <circular was
required to be issued wunder s. 81(6) of the Bonbay State
Reor gani sati on Act.

The respondents contended that the circular issued on
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11th May 1957 was under the States Reorganisation Act of
1956 and cannot therefore, apply in relation to the
provi sions of the Bonbay States Reorgani sation Act of 1960,
whi ch cane into force subsequently.

Al'l owi ng the appeal
N

HELD : (1) The condition of service applicable to the
enpl oyees of the State of Bonbay included not nerely the
rules nmade under the proviso to Art. 309 of the
Constitution. It also included a liability to be subjected
to any other rule that mght be nade under that proviso til
1st May 1960 by the State of Bonbay. The reorgani sed State
of Bonmbay could have made rules nmking the GD.C & A
exam nation a necessary qualification for pronotion even
though there was no such ‘rule earlier. Therefore, the
conditions of service of the servants of the reorganised
State of Bonbay before 1st of May 1960 included a condition
that they would be subject to any rule made by that State in
respect of their pronotion. [503-AB, DE]

(2) The power granted to the reorganised State of
Bonbay shoul d ~be deenmed to accrue to the successor States,
that is, the States of Miharashtra and CGujarat. [503E]

(3) Section 87 of the Bonbay State Reorganisation Act,

1960 provides that the provisions of Part Il of the State
Act shall not be deenmed to have effected
500

any change in the territories to which any lawin force
i medi ately before the appointed day extends or applies.
Section 2(d) of the said Act defines "law' as' including any
enactment, Ordinance Regul ation, order, ~bye-law, rule,
schene, notification or other-instrunment having the force of
law in the whole or in any part of the State of Bonbay. The
circular of 11th May 1957 was, therefore, law, and would,
therefore, continue to be in force inthe new States of
Maharashtra and Gujarat. The Cujarat CGovernnent, therefore,
even in terns of the circular of the Central Governnent
dated 11th May 1957 was conpetent to nmake the rul'es which
they made in 1962 thereafter. [503G H, 504A- B]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 1856 of
1970.

Appeal by special leave fromthe judgnent and order
dated the 24th June, 1969 of the Gujarat  Hgh Court in
Special Civil Application No. 231 of 1968

V. M Tarkunde, V. N. Ganpule and P. C. Kapur, for the
appel | ant .

S. T. Desai, Rajen Yash Paul and R B. Datar, for
respondents 1, 3, 4-6 & 8.

M V. Coswami, for respondents 11-54.

M N. Shroff, for respondent 9.

S. T. Desai, P. H Parekh and Mnju Jaitley, for
respondent 7 & Intervener (K. C. Swam & O's.)

The Judgrment of the Court was delivered by

ALAG RISWAM, J. This appeal filed in pursuance of
special leave granted by this Court by certain officers of
the Co-operation Departnent of the Governnent of CGujarat is
agai nst the judgnent of the Hi gh Court of Gujarat in a wit
petition filed by the respondents.

The appellants as well as the respondents (hereinafter
called petitioners) were originally servants of the State of
Bonbay and were allotted to the State of Gujarat on its
formation on 1st May, 1960. The petitioners alleged that
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they had passed all the prescribed departnental exam nations
as required by the rules of the State of Bonbay and
chall enged the validity of certain orders of the Government
of Gujarat. One of themwas an orders of Miy 10, 1962 which
provi ded that persons already pronoted would have to pass
the examnation of GD.C & A wthin a period of three
years and if they did not their increnment would be stopped
and if they have reached the nmaxi num of the scale their pay
woul d be reduced to the next | ower stage, until they passed
the exanmination. It also laid down GDC & A as a
necessary qualification for pronotion. Another impugned
order was dated June 18, 1965 which contained rules made
under the proviso to Article 309 of the Constitution of
India and laid down the qualification of GDC & A
exam nation for pronmotion. They also conplained agai nst an
order dated January 23, 1968 that they should draw no
further increnents and what had been paid to themearlier
wi t hout giving effect to that order should be recovered.

501

It i's “unnecessary to set out the inpugned orders in
extenso. For the purposes of this case it is enough to say
that the main grievance of the petitioners before the Hi gh
Court of Cujarat was the |aying down of the qualification of
GDC & A for purposes of earning increments as well as
for pronotion. They conpl ai ned that under the rules in force
inthe State of Bonbay they were not required to pass this
exam nation either. for earning increnents or for pronotion
and the rules and resolutions of the Governnment of Cujarat
| ayi ng down the passing of the GD.C. & A. exanmi nation as a
necessary qualification for pronotion as well as for earning
i ncrenents contravened S. 81(6) of the Bonbay
Re- organi sation Act, 1960 which is inpari materia with s.
115(7) of the States Re- organi sation~ Act, 1956. The
appel l ants who were the respondents in the wit petition had
passed the GD.C. & A examnation and therefore been
promoted earlier than the respondents who were the
petitioners and had therefore been inpleaded as parties to
the wit petition

As regards the conplaint about the petitioners not
being allowed to get future increnments till they passed the
exam nation and reduction by one stage of persons who had
reached the maximumin their grade and the recovery of the
amounts which they had already drawn, they are no | onger the
subj ect matter of any grievance because the State of Qujarat
have renoved those grievances by Note 1 to Regulation
13(4)(iii) found in the order of the CGovernment of Quj arat
dat ed Septenber 14, 1967 at pages 17 to 22 of  the paper
book. There is a certain amount of confusion in the records
regarding this. As against the rule above referred to there
is an order dated 23-1-1968 ordering recovery. But it was
made clear during the course of the argunments. - that no
recovery will be nmade. W are, therefore, concerned only
with the question of the validity of the orders of the
CGovernment insofar as they laid down the qualification of
GDC &A as one of the requisites for pronotion to higher
post s.

Before the Hi gh Court it was contended on behal f of the
State of CGujarat that inmediately before the "appoi nted day"
the petitioners were governed by the 1939 Bonmbay Rul es, of
which Note to Rule 6-A provided the passing of the GD.C. &
A. as a qualification for pronotion. On the ground that what
was produced was a typed conpilation consisting of sone
circular letters and rules of the Cooperative Departnent and
that the |earned advocate appearing for the governnment had
not been able to tell the Court whether the rules were
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gazetted or otherwise notified rules and whether they were
made in any particular year and by what authority and under
any particular provision of law and that it was not known
when the ’'note’ to the rule was added the H gh Court held
that it would not be proper to rely upon Rule 6-A and that a
note to a rule had in any case no | egal effect.

In the course of argunents before this Court the
rel evant rules were sought to be Produced. Based on the
exi stence of those rules
502
and on the decision of this Court in Mhd. Shujat Ai v.
Union of India it was argued on behalf of the appellants
that rules relating to ‘pronption do not cone within the
scope of s. 81 (6). The above decision of this Court was
concerned with s. 115(7) of the States Reorganisation Act.
There was in that case a circular of the Central Governnent
dated May 11, 1957 to all State CGovernnments stating, anong
other things, that so far as  departnmental pronotion was
concerned the decision of the Central Governnent was that
"it would ~not be appropriate to provide any protection in
the matter”. On the basis of that circular it was pointed
out by this Court that so far as departmental pronotion was
concerned the State Governments mght, if they so desired,
change the conditions of service and for this purpose they
m ght assune the previous approval of the Central Governnent
as required by the proviso to s. 115(7) and as the Centra
CGovernment had given its approval to -any alteration which
the State Governnent m ght wish to nmake in the conditions of
service relating to departnental ‘pronotion they did not need
to be protected, and held that the Andhra Rul es and Andhra
Pradesh Rules regarding pronotion did not contravene the
proviso to s. 115(7). In view of this decision the question
whet her there was any corresponding rule in the State of
Bonbay before the parties in this case were allotted to the
State of Q@ujarat becomes academc. Wiether there was or
there was not any rule governing the parties while they were
serving the Bonbay State requiring that they shoul d pass the
GDC &A exanmnation in order to qualify for pronotion to
hi gher posts the rule nmade by the Gujarat Government in ]962
should be held to be not hit by s. 81(6) —of the Bonbay
Reor gani sati on Act, 1960.

It was, however, argued on behalf of the petitioners
that the circular of the Central Governnment which was under
consideration by this Court in the decision above cited was
dated 11-5-1957 and cannot therefore apply inrelation to
the provisions of the Bonbay Reorganisation, Act, 1960 which
cane into force subsequently. But there is a fallacy in this
argunent. Section 81(6) reads:

"Nothing in this section shall be deened to
affect, after the appointed day the operation of the
provi sion or the provisions of Chapter | of Part XV of
the Constitution in relation to the determnination of
the conditions of service of persons serving in
connection with the affairs of the State of Mharashtra
or Qujarat.

Provi ded that the conditions of service applicable

i medi ately before the appointed day to the case of any
person provisionally or finally allotted to the State of
Maharashtra or Qujarat under this section shall not be
varied to his di sadvantage except with the previ ous approva
of the Central Governnent."

503

The question, therefore, is what were the conditions of
service applicable imediately before the appointed day to
the parties in this case ? They were the rules and orders
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applicable to themwhen they were servants of the State of
Bonbay before May 1, 1960. The conditions of service
applicable to themincluded not nerely the rul es nmade under
the proviso to Article 309 of the Constitution. It also
included liability to be subjected to any other rule that
m ght be nade under that proviso till May 1, 1960 by the
State of Bonbay. The States Reorganisation Act, 1956 was
al so applicable to them It would be renenbered that under
the States Reorganisation Act, 1956 the new State of Bonbay
i ncluded not nerely the pre-reorganisation State of Bonbay
but also areas of Kutch, Marathwara fromthe old Hyderabad
State and the Vidharba region fromthe old Central Provinces
and Berar. In respect of all Governnent servants who were
allotted to the reorganised State of Bonmbay s. 115(7) of the
States Reorgani sation Act applied. It was under the proviso
to that section that the above nentioned circular of My 11
1957 was issued by the Government of India. Under that
circular it was open-to the reorgani sed State of Bonbay to
make any rules for pronotion of its servants which were not
applicabl'e to them before the formation of the reorganised
State of Bonbay. In other words the reorganised State of
Bonbay had the right to make rules regarding those
Governnment servants including the parties in this case. The
reorgani sed State of Bonbay coul d have nmade rul es making the
GDC & A a necessary qualification for pronotion even
though there was no such rule earlier. Therefore the
conditions of service of the servants of the reorganised
State of Bonmbay before 1st of My, 1960 included a condition
that they would be subject to any rule made by that State in
respect of their pronotion.. The power granted to the
reorgani sed State of Bonbay should be deened to accrue to
the successor States, that is, the States of Mharashtra and
CGuj ar at .
W may in this connection refer to's. 87 of the Bonbay
Reor gani sati on Act, 1960 whi ch reads:
"87. Territorial extent of |aws.-The provisions of
Part Il shall not be deenmed to have effected any change
in the territories to whi ch any law in /force
i mediately before the appointed day -extends or
supplies, and territorial reference in any such law to
the State of Bombay shall until otherw se provided by a
conpetent |egislature or other conmpetent authority, be
construed as neaning the territories within that State
i medi ately before the appointed day."
Law is defined in that Act in s. 2(d) as follows:

"l aw' i ncl udes any enact ment , ordi nance,
regul ation, order, bye-law, rule, schene, notification
or other instrument having, imediately @(before the

appoi nted day, the force of lawin the whole or in any

part of the State of Bonbay;"
504
The nmenorandum of Central CGovernnent dated 11th May, 1957
was an approval in terns of the proviso to sub-s. (7) of
s. 115 of the States Reorganisation Act. It is, therefore,
an order or other instrunent having the force of the law for
the purposes of the definition of "Ilaw . That circular had
certainly the force of lawin the whole of the State of
Bonbay and as s. 87 provides that [aw would continue to be
in force within the territories of the State of Bonbay
i medi ately before the appointed day which, included the
territories of the State of Miharashtra as well as the State
of Gujarat the reference to the State Governments in the
circular would include reference to the Governments of the
State or Maharashtra and the State of Gujarat. It should,
therefore, be held that even in ternms of the circular of the
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Central Gover nnent dated 11th May, 1957 the Qujarat
Covernment was conpetent to nake the rules which they had
made in 1962. The argument on behalf of the petitioners
therefore that no approval could have been, given in terns
of s. 87 of the Bonbay Reorganisation Act by a circular
i ssued even in 1957 before that Act was passed has no force.

The result is that the order of the Government of
Gujarat State of 1962 laying down the GDC & A
examnation as a necessary qualification for pronotion
should be held to be valid. The appeal is therefore allowed
and the judgment or the Gujarat Hi gh Court set aside. W,
however, make it clear that no recovery shall be made from

the respondents. In the circunstances of this case there
will be no order as to costs.
P. H. P. Appeal al | owed.

505




