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ACT:

State Financial® Corporation Act, 1951: Sections 31 and
32 Scope of-Presidency town-jurisdiction to entertain-
Whet her a petition under sections 31 and 32 is to be nmde
before a City Cvil Court or the High Court.  Liability of a
surety -Enforcenent of-Wether in such a petition a npney
decree for repaynent of |oan can be passed against a party
who stood surety personally wi thout any security. Held if
the claimis upto Rs. 50, 000 the application would lie to
Cty Civil Court and if it is nore than to the Hi gh Court-
Amendi ng Act 43 of 1985. By mmjority held that after the
amendnent introduced by Act 43 o.f 1985 such an application
shall lie for enforcing the liability of a surety who has
gi ven only personal guarantee.

HEADNOTE

Respondent No. 1 a Private Linited Conpany, was
sanctioned a | oan of Rs.30 | akh by the Appellant-Corporation
for the setting up of a factory. To secure this Jloan a
nortgage deed of certain properties was executed by the
Conpany and Respondents 2 to 4 as its directors had executed

a personal Surety Bond wthout any security for its
r epaynent . After obtaining a part of the sanctioned |oan

which was to be given in phases, the Conpany becane
di sinterested in avail i ng of the bal ance anount .

Consequently the Corporation demanded back the anpunt /ahead
taken together with interest and on the conpany’'s failure to
do so, it took over the Industrial Concern under section
29 of the Act and initiated steps to realise its dues by
putting the property to sale. Having failed to recover the
amount as no adequate offer was forthcom ng despite repeated
advertisenents, it filed a petition before the Bonbay Hi gh
Court under sections 31 and 32 of the Act both against the
Conpany as well as its directors-sureties praying for a
decree in the sumof Rs. 15,87,391.20 to be passed agai nst
themjointly and severally.

The respondents contested the petition contending (a)
that a petition under sections 31 and 32 of the Act could be
filed only before the City Cvil Court and the Hi gh Court
had no jurisdiction to entertain it, (b) that no noney
decree can be passed under sections 31 and 32 of the Act,
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and (c) that the provision in the Act relating to
enforcenent of the
481

l[iablity of surety were ultra vires of Article 149 of t he
Consti tution. The learned single judge relying on an
earlier decision of the Bonmbay Hi gh Court reported in 1987
Mah. L.J- 243 held that the H gh Court had to entertain the
petition but on nmerits took the view that no nopney decree
could be passed under sections 31 and 32 even against the
sureties and since in the instant case the sureties had not
gi ven any security except their personal guarantee, the same
could be enforced only in the ordinary course and not

under the special nachinery provided under the Act .
In view of his findings on the first two pleas no
argument s wer e entertai ned on the | ast pl ea and
accordi ngly t he petition was di sm ssed. The Division

Bench while dismissing the appeal not only upheld the
findi ng of the single Judge on nerits but al so overruled the
decision /reported in 1987 Mah.” L.J. 243 and held that the
High Court had no jurisdiction to entertain a petition
under sections 31 and 32 of the Act. The Corporation cane
up in appeal before this court by special |eave against this
deci sion of the H gh Court of Bomnbay.

The inpugned judgenent was assailed by the Appellant
Cor por ati on bot h on nerites and on the pl ea of
juridiction. The respondents in reply asserted that the
findings of the High Court on both pleas were unassail abl e.

Al'lowi ng the appeal, by a nmajority decision

HELD: A. By the Full Court

(1) The ext ent of the Jliability stated in the
application as contenplated by sub-section (2) of section 31
of the Act would represent the value of the claim of the
Corporation and if since value is upto Rupees Fifty
Thousand, the application would lie in the Gty Gty  Court
and if it is nore than that anmount it would lie in the H gh
Court. This interpretation would give neaning and
rel evance to the words "having jurisdiction" used in sub-
section (11) of section 32. A different interpretation would
render superfluous or otiose not only the words "havi ng
jurisdiction" but also the words and in the absence such
court, by the High Court, occurring in the said sub-section
(11) inasnmuch as in a Pr esi dency-t own, in terns of
territorial jurisdiction, the jurisdiction of the Cty G vi
Court and of the High Court is co-termnus- [495D F]
(ii) In the instant case the extent of Iliability of the
surety bei ng nore than Rupees fifty thousand, t he
application could only have been filed and was rightly
filed in the Hgh Court and the findi ng in t he

482

j udgrent under appeal to the contrary for hol di ng
that the H gh Court had no jurisdiction to entertain the
application cannot be sustained. [497A]

B. Per NN. D. g ha, J. for hinmself and Ranganat han, J.

(iii) There can be no doubt that the term "any surety"”
used in clause (aa) in sub-section (1) of section 31 of the

Act, wll include not only a surety who has given sone
security but also one who has given only a persona
guar ant ee. In our opinion, in a case where the relief

clainmed in the application under section 31(1) of the Act is
for enforcing the liability of a surety who has given only a
personal guarantee, sub section 4(A) of section 32 where no
cause is shown and clause (da) of sub-section (7) where
cause is shown, contenplate cutting across and dispensing
with the provisions of the Code of Civil Procedure from the
stage of filing a suit to the stage of obtaining a decree
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against the surety, the passing of an order which can
strai ghtaway be executed as if it were a decree against the
surety which may be passed in the event of suit being filed.
[ 498F, 499E]

(iv) In the absence of any provision such as sub-
section (8) of section 32 of the Act applying the manner
provi ded in the Code for the execution of a decree
against a surety only "as far as practi cabl e" t he
entire provision contained in this behalf in the Code shal
be applicable. This would be so in view of the use of the
expression "any other law for the time being applicable
to an industrial concern® wused in section 46B of the
Act. That the Code is  applicable to an i ndustria

concern al so is not in dispute and cannot be doubted.
[ 500H 501A]

(v) Even in the absence of section 46B of the Act the
provi si ons of the Code would have been attracted in

the matter of enforcing the liability of a surety in
view of the decision of this Court in National Sew ng
Thr ead Co- Ltd. v. James Chadw ck & Bros. Ltd.,
[ 1953] SCR 1028 inasmuch as the District Judge whil e
exercising jurisdiction under sections 31 and 32 of the
Act is not a persona designate but a court of ordinary
civil jurisdiction. [501B-D
(Per S. C. Agrawal, J. Dissenting.)

It cannot be conprehended that whil e nmaki ng
provi si on whi ch woul d enable passing of  an order in
t he nature of a noney decree agai nst a surety on an
application wunder 'section 31 -of  the Act , Par | i ament
woul d have refrai ned from making a correspondi ng
provision prescribing the procedure for carrying into
effect such an order. It

483

appears to be nore in consonance with the schene of the Act
and the object wunderlying sections 31 and 32 that by
i ntroduci ng the amendnents in sections 31 and 32 of the Act
the Parlianent intended to place the surety on the sane
footing as the principal debtor so as to enable the

Fi nanci al Corporation to obtain relief agai nst t he
properties of the principal debtor as well as the surety-
[515E- G

If considered in this perspective, the expression
"enforcing the liability of any surety” in clause (aa) of
section 31(1) would mean enforcing the liability of a surety
in the sane nanner as the liability of principal debtor is
enforced, by attachnent and sale of property keeping in view
that the proceedi ngs under sections 31 and 32 of the Act are
akin to an application for attachnent of  property in
execution of a decree at a stage posterior to the passing of
the decree. The relief of a noney decree sought against the
sureties-respondents 2 to 4 was not nmintai nable -and the
said relief could not be granted to the appellant in
proceedi ngs under section 31 of the Act. As a result, the
petition filed by the appellant nust be dism ssed and for
the same reason this appeal nust fail. [515G 516A, 516D E]

Munnal al Gupt a V. Uttar Pr adesh Fi nanci a
Corporation & Anr.,A |l.R 1975 Al ahabad 416; Thressi amm
Varghese v. K S. F. Corporation, A l.R 1986 Kerala 222;
Maharashtra State Financial Corporation v. Hi ndtex Engi neers
Pvt . Ltd., [1987] ML.J. 243; Kayastha Training & Banking
Corporation Ltd- v. Sat Narain Singh, [1921] I.L.R 43
All. 433; M K Ranganathan & Anr. v. Governnent of
Madr as & Os.,[1955] 2 S.CR 374; The Centra
Tal ki es Ltd., Kanpur V. Dwar ka Prasad, [1961] 3
S.CR 495, referred to.
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Maganl al V. MS. Jaiswal Industries, Neemach &
4

Os., [ 1989] S.C.C. 344 M s. Ever est I ndustria
Cor poration & Os. V. Guj ar at State
Fi nanci al Corporati on, [1987] 3S.C. C 597; Par kash
Playing Cards Manufacturing Co. V. Del hi Fi nanci a
Cor por at i on, Al.R 1980 Del hi  48; CGuj ar at State

Fi nanci al Cor por ati on V. Natson Manuf act uri ng Co.
Pvt. Ltd. & Ors., [1979] 1 S.C.C. 193, distinguished.

West Bengal Financial Corporation v. duco Series
Pvt. Ltd.,Al.R 1973 Cal. 268, approved.

JUDGVMVENT:
CIVIL APPELLATE JURI SDICTION: G vil Appeal No. 782 of
1991.

Fromthe Judgment and Order dated 10. 7. 1990 of

the Bonbay
484
Hi gh Court in Appeal No. 423 of 1987.

Ashok H.-Desai, Vinay Tul zapurkar, Raghu Kothare and
Rajiv Dutta for the Appeall ant.

Soli J. Sorabjee, D.R° Poddar, Ms. Pur ni ma, At u
Sharma, A V.Palli, E C-Agrawala and V.B.Joshi for the
Respondent s.

The Judgnents of the Court was del ivered by

QJHA, J. Special |eave granted

Thi s appeal by special |eave has been preferred agai nst
the judgnent dated 10th July, 1990 of the Bonbay High
Court in Appeal No. 423 of 1987. Respondent No. I
is a private limted conpany whereas Respondents 2 to
4 are its Directors. Respondent No. 1, ~for setting up
a factory, sought financial assistance from the appel | ant
and the appellant sanctioned a loan  of Rupees thirty
lakhs. In order to secure ‘the |oan Respondent  No. 1
execut ed a deed of nortgage of certain properties on
29th June, 1979 and Respondents 2 to 4 on the sane
date by executing a deed of  guarantee st ood surety
for repayment of the said loan. It was a case of persona
guarantee only as no property was given in-security. For
the sake of brevity the appellant, Respondent No. | and

Respondents 2 to 4 shall hereinafter be referred to as
the Cor por ati on, the Conpany and the sureties
respectively. The amobunt of loan was to be advanced in

phases and after the Corporation had advanced a part of
the total sanctioned loan, the Conpany did not want to

avail of the balance of the anpbunt as it seens to have
lost interest in setting up the factory for reasons with
whi ch we are not concer ned. The Cor por ati on
consequent |y call ed upon t he Conpany to repay the
amount al ready advanced together with interest and on

its failure to do so took possession under Section' 29 of
the State Financial Corporations Act, 1951 (for short the
Act) over the industrial concern, a termdefined under
Section 2(c) of the Act and took steps to realise its

out st andi ng dues by transfer of property in t he
manner provided therein. However , not wi t hst andi ng
adverti senent for sale thereof having been nade on
sever al occasions the Corporation could not get an

of fer of nore than about Rupees five | akhs.

Having failed to recover the anbunt due to it in the
manner stated above, the Corporation proceeded to recover
the sanme fromthe sureties whose liability was coextensive
and for this purpose it filed a petition in the Hi gh Court
under Sections 31 and 32 of the Act arraying
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485
the Conmpany as Respondent No. | and the sureties as
Resondent s 2 to 4, with the prayer that "the respondents
be jointly and severally ordered and decreed to pay the
petitioners the sumof Rs- 15,87,391.20 as per particulars
heret o annexed and marked Ex. H with further interest at
the rates of 14-1/2%per annumtill paynent and may further
"be ordered to pay to the petitioners costs of t he
petition". Thus, according to the relief clained in the
petition the liability of the respondents with regard to
the ampunt payable to the Corporation on the date of
making of the petition was for a sumwhich was mnore than

Rupees fifty t housand ' which, as wil | be presently
shown, represents maxi rum anount over whi ch t he
Bonbay Cty G vil Court has pecuniary jurisdiction

The respondents contested the petition and rai sed
three pleas in defence: (1) A petition under Sections 31
and 32 of the Act could be filed only in the Bonbay City
Cvil ' Court and the Hgh Court had no jurisdiction to
entertain it, (2) the relief clained in the petition could
not be granted under Sections 31 and 32 of t he Act
i nasmuch as these sections ~did not contenplate passing
of a noney decree not only against the principa
debt or but also -against the sureties; and (3) the
provisions in the Act relating to enforcenment of the
liability of a surety were ultra vires Article 14 of the
Constitution.

The | ear ned Si ngl e Judge  of t he Hi gh Court
before whom the petition came-up for hearing did not, in
view of his finding on the first two pleas, entertain any
argunent on the last plea nor has the sai d pl ea been
rai sed before us and as such the same does  not need to
be gone into. As regards the second pl ea it was
conceded before the |earned Single Judge on behal f of the
Corporation by its |earned counsel” that no such  noney

decree could be passed against  the Conpany as was
claimed in the petition. It was, ' however, asserted t hat
such a decree could be passed as against the sureties. In
this view of the nmatter the petition was treated and
deci ded as being confined against the sureties only. In

regard to the plea of jurisdiction the |earned Single Judge
took the view that since an appeal was pending before a
Division Bench of the H gh Court against the judgnent of
a Single Judge in Msc- Petition No. 357 of 1985,

Maharashtra  State Fi nanci al Cor por at i-on v. Hindtex
Engi neers Pvt. Ltd., decided on 3rd Decenber, 1986
(since reported in 1987 Maharashtra Law Journal ~ 243), in

whi ch it had been held that such a petition was
mai ntai nable in the High Court, he would proceed to
deci de- the petition on nerits on the assunption that he
had jurisdiction to entertainit. On nerits, he “took the
view that no npney decree could be passed in a petition
under Sections 31 and 32 of the Act
486

even against the sureties and since in the instant case
sureties had admttedly not given any security except their
personal guarantee the said surety could be enforced only in
the ordinary course and not under the special machinery
provided under the Act. The petition was accordingly
di sm ssed

Aggri eved by the judgnment of the | earned Single Judge
the Corporation preferred an appeal before a Division Bench
whi ch has been dism ssed by the judgment under appeal . The
Division Bench not only upheld the finding of the Single
Judge on nerits but also over ruled the decision reported in
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1987 Maharashtra Law Journal 243 and held that the High
Court had no jurisdiction to entertain a petition under
Sections 31 and 32 of the Act.

Shri  Ashok Desai, Senior Advocate appearing for the
Appel | ant Corporation has assailed the findings of the Hgh
Court in the judgnent under appeal both on nmerits and on the
plea about jurisdiction. Shri Soli J. Sorabjee, Senior
Advocat e appearing for the respondents has in reply asserted
that the findings of the High Court on both the pleas were
unassai |l abl e. An application for intervention being |.A
No. 3 of 1990 has been nade on behal f of Nav Bharat Udyog, a
partnernship firmhaving its office at Mehta Building, 2nd
Fl oor, 47, Nagi ndas Marg, Bonbay, confined to the plea wth
regard to jurisdiction and it has been urged by |earned
counsel for the intervenor also, in line with the subm ssion
made by | earned counsel for the respondents, that it is only
the Bombay City Gvil Court and not the Hi gh Court which has
jurisdiction toentertain a petition under sections 31 and
32 of 'the Act.

For the sake of facility in considering the respective
submi ssi ons made by | earned counsel for the parties we find
it wuseful to refer to the statutory provisions relevant in
this behalf. Section 2 of the Bonbay City Cvil Court Act,
1948 contains definitions and inter alia provides:

"2. In /this Act unless t here is anyt hi ng
repugnant /4in the subject or context, -
(1) "Gty Court™ neans t he Court

est abl i shed under Section3;
(2) "High Court®™ neans the Hi gh Court
of Judi cature at Bonbay"
487
Section 3 in its turn provides:
"3. The State Governnment may by notification in
the Oficial Gazette, establish for the Geater
Bonbay a court, to be called the Bonmbay city G vi
Court. Notw thstanding anything contained in any
| aw, such court shall have jurisdiction to
receive, try and dispose of all suits and / other
proceedi ngs of a civil nature not exceeding fifty
thousand rupees in value, and arising within the
Greater Bonbay, except suits or proceedings which
are cogni zabl e-
(a) by the Hgh Court as a Court of
Admiralty or Vice-Admiralty or as a Colonial Court
of Admiralty, or as a Court having testanmentary,
intestate or matrinonial jurisdiction, or
(b) by the Hi gh Court for the relief of
i nsol vent debtors, or
(c) by the H gh Court under any special/ |aw
other than the Letters Patent; or
(d) by the Small Cause Court:
Provided that the State Government may, from
time to time, after consultation with the H gh Court, by a
like notification extend the jurisdiction of the Gty Court
to any suits or proceedi ngs which are cogni zabl e by the High
Court as a court having testanentary or i ntestate
jurisdiction or for the relief of insolvent debtor."
The other Section which is relevant is Section 12 which
reads:

"12. Notwi t hstandi ng anything contained in any | aw,
the H gh Court shall not have jurisdiction to try
suits and proceedi ngs cogni zable by the City
Court;

Provided that the High Court may, for
any speci al reason, and at any stage renove for
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trial by itself any suit or proceeding from the

Cty Court."
As regards Sections 31 and 32 of t he State
Fi nanci al Corporations Act, 1951, since the submissions
made by |earned counsel for the
488
parties referred to nost of the provisions contained therein
these two Sections may be quoted in their entirety. They

read:

"31. (1) Where an industrial concern, in breach of
any agreenent nakes any default in repayment of
any | oan or advance or any instalment thereof or
in meeting its obligations in relation to any
guarantee given by the Corporation or otherw se
fails to conply with the terns of its agreenent

with the Financial Corporation or where t he

Fi nanci al© Corporation requires an i ndustria

concern to- meke i Mmedi ate repaynent of any | oan
or ~advance under section 30 and the industria

concern fails to  nake such repaynent, t hen

wi t hout prejudice to the provisions of section 29
of this Act and of ‘section 69 of the Transfer of
Property Act, 1882 any officer of the Financia

Corporation, generally or specifically authorised
by the /Board in this behalf, nay apply to the
district judge within the limts of whose
jurisdiction the industrial concern carries on the
whol e or a substantial part of its business for
one or nore of the followng reliefs, nanely:-

(a) for _an order for the -sale of the
property pl edged, — nort gaged, ~ hypothecat ed or
assigned to the Financial Corporation as  security
for the loan or advance; or

(aa) for enforcing the liability of any
surety; or

(b) for transferring the managenent  of the
i ndustrial concern to the Financial Corporation
or

(c) for an ad interim.injunction restraining
t he i ndustrial concern  from transferring or
renoving its machinery or plant or equipment from
the prem ses of the industrial concern w thout the

perm ssion of the Board, where such renoval is
appr ehended.

(2) An application under ~sub-section (1)
shal | state the nature and extent of t he

liability of the industrial concern to t he
Fi nancial Corporation, the ground on which it 1is
nade and such other particulars as my be
prescri bed.

32. (1) When the application is for the reliefs
nment i oned in clauses (a) and (c) of sub-section
(1) of section 31, the

489

district judge shall pass an ad interim order
attaching the security, or so nuch of t he
property of the industrial concern as woul d

on being sold realise in his estimte an
amount equivalent in value to the out st andi ng
liability of the i ndustri al concern to
the Fi nanci al Corporation, together wth the
costs of t he pr oceedi ngs t aken under
section 31, with or wthout an ad interim
i njunction restraining the industrial concern

from transferring or removing its machinery,
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pl ant or equi prent.
(1A Wen the application is for t he
relief nmentioned in clause (aa) of sub-section

(1) of section 31, the district judge shal

issue a notice calling upon the surety to

show

cause on a date to be specified in the notice

why his liability should not be enforced.

(2) Wen the application is for t he
relief nentioned in clause (b) of sub-section (1)
of section 31, the district judge shall grant
an ad interim injunction restraining t he
i ndustri al concern from transferring or
renovi ng its machinery, plant or equi pnment
and issue a notice calling upon the industria
concern to show . cause, on a date to be
specified in the notice, why the managenent of
t he i ndust ri al concern shoul d not be
transferred to the Fi nanci al Corporation

(3) Before passing. any order under sub-
section ' |) or sub-section (2) or issuing a
notice under sub-section (1A), the district
judge my, if he  thinks fit, exam ne t he
of ficer making the application.

(4) At the sane tine 'as he passes an
or der under sub-section (1), the district judge
shall issue to the industrial concern or to

the owner of the security attached a notice

acconpaniied by copi es of t he or der

t he

application and the evidence, if any, recorded by
him calling —upon it or himto show cause on a

date to be specified in the notice why

ad interim order of attachment should ' not

nmade absolute or the injunction confirnmed.
(4A) If no cause is shown on or before

t he
be

t he

date specified in the notice wunder sub-section
(IA), the district judge shall forthwith order the

enforcenent of the liability of the surety.

490

(5) If no cause is shown on or -before
date specified in the notice under sub-sect

t he
i ons

(2) and (4), the district judge shal |
forthwith make t he ad interim or der
absolute and direct the sale of the attached

property or transfer the nanagenent of t he
i ndustri al concern to t he Fi nanci a
Corporation or confirmthe injunction.

(6) |If cause is shown, the district j udge
shall proceed to investigate the claim of. the
Fi nanci al Cor por ati on in accordance with the
provisions contained in t he Code of /G vi
Procedur e, 1908, in SO far as such
provisions my be applied thereto.

(7) After maki ng an i nvestigation
under sub-section (6), the district judge may-

(a) confirm the order of attachnent -and
direct the sale of the attached property;

(b) wvary the order of attachnment so as
to rel ease a portion of the property from
att achment and direct t he sal e of t he
remai nder of the attached property;

(c) release the property from attachment;

(d) confirmor dissolve the injunction

(da) direct the enforcenent of the Iliability
of the surety or reject the claimnade in this

behal f, or
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(e) transfer the managenent of the industria
concern to the Financial Corporation or reject
the claim nmde in this behal f;

Provi ded that when naking an order under

cl ause (c) or making an order rejecting the
claim to enforce the liability of the surety
under cl ause (da) or maki ng an or der
rejecting t he claim to transfer t he

managemnent of the industrial concern to
t he Fi nanci al Cor poration under cl ause (e),

the district judge may make such further
orders as he thinks necessary to protect the
interests of ‘the Financial Corporation and nay
apportion the-costs of the proceedings in such
manner as he thinks fit:
491

Pr ovi ded further t hat unl ess t he
Fi nanci al Corporation intimates to the district
judge that it will not appeal against any order
rel easing any property from attachnent or
rejecting the claimto enforce the liability of
the surety or rejecting the claimto transfer the
i ndustrial ~concern to the Financial Corporation
such order shall not be given effect to, until the
expiry of the period fixed under sub-section
(9) within which an appeal may be preferred or, if
an appeal is preferred, unless the Hi gh Court
otherwi se directs until the appeal is disposed of.

(8) ‘An order of attachment or sale of
property under this section shall be carried into
effect as far as practicablein the manner

provided in the Code of G vil Procedur e,
1908 for the attachnment or sale of property
in execution of a  decree as i f t he
Fi nanci al Corporation  were the decree holder

(8A) An or der under this section
transferring t he managenent of an
i ndustri al concern to t he Fi nanci a
Corporation shall be carried into effect, as
far as may be practicable, in t he manner
provi ded in the Code of Cvil Procedure,
1908, for the possessi on of i movabl e
property or the del i very of i nmovabl e
property in execution of a decree,” as i f
the Financial Corporation were t he decr ee-
hol der.

(9) Any party aggri eved by an or der
under sub-section (4A), sub-section (5) or

sub-section (7) may, wthin thirty days from
the date of the order, appeal to the Hi gh

Court, and upon such appeal t he Hi gh
Court may, after hearing the parties, pass
such orders thereon as it thinks proper

(10) VWhere proceedings for i qui dation
in respect of an industrial concern have
conmenced bef ore an application is nade
under sub-section (1) of section 31, not hi ng
in this section shall be construed as giving

to the Financial Corporation any pref erence
over the other «creditors of the industria
concern not conferred on it by any other |aw.
(11) The functions of a district j udge
under this section shall be exercisable-
492
(a) in a presidency town, where there is a
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Cty Civil Court having jurisdiction, by a judge
of that court and in the absence of such court, by
the H gh Court; and

b) elsewhere, also by an additional district

judge or by any judge of the principal court

of civil jurisdiction.

(12) For the renmpoval of doubts it is
hereby declared that any court conpetent to grant
an ad interim injunction wunder this section
shal |l al so have the power to appoint a Receiver
and to exercise all t he court power s
i nci dental thereto.

At this place it may be pointed out that with regard to
the enforcenent of the liability of a surety it was held by
a Full Bench of the “Allahabad H gh Court in Minnalal
Gupta V. Uttar Pradesh Fi nanci al Cor por at i on and
Anot her, Al.R 1975 Al |l ahabad 416 t hat from the
schene ~of the Act it is clear that the speedy renmedy
contained’ in-Section 31 is avail able not against the surety
but agai nst the borrower only. In arriving at this
conclusion _reference was made inter-alia to the reliefs
(a), (b) and (c) contained in-sub-section (1) of Section 31
and to sub-section (4) of Section 32 of the Act as it then
st ood. It was pointed out that this sub-section (4)
cont enpl at ed a notice to the bor r ower i ndustria
concern after an /interim order had been passed to
show cause why the ad interim injunction should not be
made absol ute but did not contenplate a notice to
the surety and that it would be unthinkable that the
Legi sl ature intended that the property of the surety
may be attached and put to sale w thout even a notice to
hi m

It appears that in order to neet the difficulty in
enf orci ng the liability of a surety as pointed out in
the case of Minnalal Gupta (supra) Parlianment found it
necessary to make specific provisions in this behal f
and passed the State Fi nanci al Cor por ati ons

(Anmendrent) Act, 1985 (hereinafter referred to as Act
43 of 1985). Anpbng other anmendnents nade by Act 43 of
1985 were the foll owi ng:

(i) In sub-section (1) of Section 31 clause
(aa) was inserted.

(ii) In Section 32 a new sub-section (1A and in
sub-section (3) thereof the words "or issuing a
noti ce wunder sub-section (A" were inserted.

493

(iii) Sub- secti on (4) of Section 32 was
substituted with an inclusion of sub-section (4A).

(iv) The word "or" occurring at the end of
cl ause (d) of sub-section (7) was onmitted and a new
cl ause (da) was inserted.

(v) In the first proviso after sub-sectiion (7)
the words "or meking an order rejecting the claimto
enforce the liability of the surety under clause (da)
or maki ng an or der rejecting the claim _to
transfer the nmanagenent of the industrial concern
to the Financial Corporation under clause (e)" and
in the second provislon the words "or rejecting the
claim to enforce the Iliability of the surety or
rejecting the claimto transfer the industrial concern
to the Financial Corporation" were i nserted and
in sub-section (9) the words "under sub-section
(4A), sub-section (5)" were substituted for "under
sub-section (5)"

By the same Act 43 of 1985 a new Section 32G
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was i nserted which reads:
"32G  Were any anount is due to t he
Fi nanci al Cor poration in respect of any
accommdation granted by it to any industria
concern, t he Fi nanci al Cor por ati on or

any person authorised by it in witing in this
behal f, may, wthout prejudice to any ot her

node of recovery, nake an application to
the State Governnent for the recovery of t he
anmount due to it, and i f t he State
CGovernment or such authority, as that CGovernnent
may specify in_ this behalf, is satisfied, after
fol l owi ng such procedure as nay be
prescribed, that. any amount is so due, it nay
issue a certificate for that amunt to the
Collector, ~and the Collector shall proceed to

recover that~ amount in the same nanner as
an arrear of |and revenue."

Havi ng extracted the rel evant statutory provisions we
now take " up the question of jurisdiction. Sub-section (1)
of Section 31 of the Act contenplates making of the
petition thereunder "to the district judge within the linmts
of whose jurisdictionthe industrial concern carries on the
whol e or a substantial part of its business”. A petition so
nmade is to be decided in the manner provided by Section 32
of the Act, subsection (11) whereof inter alia provides that
the functions of a district judge under the said Section
shal | be exercisable, in a Presidency town, where there is a
City Cvil Court having jurisdiction, by a judge
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of the court and in the absence of such court, by the H gh
Court.

It has been urged by | earned counsel for the appellant
that in a case to which the provisions contained in sub-
section (1) of Section 32 of the Act and of the Bonbay City
Cvil Court apply, if the extent of ‘the liability sought to
be enforced against a surety is upto Rupees fifty thousand a
petition under Section 31 read with Section 32 of ©~ the Act
would lie before the Bonbay City Cvil Court and if the
l[iability is nore than the said anmount it would lie before
the Hi gh Court. This, according to him is apparent from
the wuse of the words "having jurisdiction"™ in sub-section
(11) of Section 32 of the Act and the extent of the
pecuniary jurisdiction of the Bonbay City Cvil Court  as
contained in Section 3 of the Bonbay Gty Civil Court~ Act.
According to himsince in the instant case the liability
sought to be enforced against the sureties was for a sum of
nore than Rupees fifty thousand the petition nmade by the
appel l ant was naintainable in the Hi gh Court alone and not
in the Bonbay City CGvil Court. On the other hand, it has
been wurged on behalf of the respondents and the intervenor
by their |earned counsel that word "jurisdiction" wused in
sub-section (1) of Section 31 and sub-section (11) of
Section 32 of the Act connotes territorial jurisdiction
alone and that the concept of pecuniary jurisdiction is
beyond the scope of Sections 31 and 32 in view of the
deci si on of this Court in Gujarat State Fi nanci a
Corporation v. Natson Manufacturing Co. Pvt . Ltd. and
Os., [1979] 1 SCC 193 relied on in Ms. Everest Industria
Corporation and Ors. v. Cujarat State Financial Corporation
[ 1987] 3 SCC 597 and Maganlal v. Ms. Jaiswal Industries,
Neemach and Ors., [ 1989] 4 SCC 344 which | ays down that an
application wunder Section 31(1) of the Act is neither a
plaint as contenplated by Article I of Schedule I nor an
application in the nature of a plaint as contenplated by
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Article 7 of the Court Fees Act, 1870, that the specia
procedure contained in Section 3 1(1) was not even sonething
akin to a suit of a nortgagee to recover nortgage noney by
sale of nortgaged property, that even if the Corporation-
appl i cant so chooses it cannot pray for a prelimnary decree
for accounts or final decree for paynment of noney nor can it
seek any personal liability, that the Corporation cannot
pray for a decree of its outstanding dues, that the reliefs
contenplated by Section 31(1) on being granted do not
result in a noney decree or decree for recovery of
out standing |oans or advance, that a substantive relief in
an application under Section 31(1) is sonething akin to an
application for attachment of property in execution of a
decree at a stage posterior to the passing of the decree and
that such relief cannot be valued in terns of the nonetary
gai n or prevention of nonetary | oss.
495

Having given our anxi ous consi derati on to the
guesti on we areinclined toagree with the subni ssion
nade by l'earned counsel for the appellant. The three
decisions of ~this Court  referred to above and relied
on by | earned counsel for the  respondents were not cases
relating to the enforcement of a liability of a surety
made possi ble by the amendnents by Act 43 of 1985.
In our opinion, /'what has been laid down therein does

not in any way ‘mlitate agai nst ascertai ni ng in
nonetary terms value or the extent of the Liability of a
surety, whi ch i's' sought to be “enforced ‘and there is

intrinsic evidence in. Sections 31 and 32 thensel ves to
support this vi ew. - Sub-section (2) of Secti on 31

nakes it obligatory to state the "extent of -the ‘liability
(1) of Section 32 refers to "an anmount _equi val ent in
value to the outstanding liability". ~Sub-section (IA)
of Section 32 contenpl ates notice tothe surety to show
cause "why his liability" should not be enf or ced.
Sub-section (6) of Section 32 contenplates investigation
and determ nation of "the clain of t he Fi nanci a

Corporation which is to be recovered. If the application
under Section 3 1(1) is nade before the district /judge,
there is no difficulty because he has unlimted pecuniary

jurisdiction. The difficulty arises,-as in the i nst ant
case, when such application is to be nade either before
the city Civil Court or the Hgh Court as contenplated
by sub-section (11) of Section 32. In our _~ opi niron

the extent of the liability stated in the  application as
contenpl ated by sub-section (2) of Section 31 of the Act
woul d represent the value of the claimof the Corporation
and if such value is upto Rupees fifty ‘thousand the
application would lie in the Cty Cvil Court and if it 1is
nore than that anpunt it would lie in the Hi gh Court.
This interpretation would give neaning and rel evance to the
words "having jurisdiction" used in sub-section (11) of
Section 32. A different interpretation would render
super fl uous or otiose not only the wor ds "havi ng
jurisdiction" but also the words"and in the absence of
such court, by the High Court" occurring in the said sub-
section (11) inasmuch as in a Presidency-town, in terns
of territorial jurisdiction, the jurisdiction of the Gty
Cvil Court and of the High Court is co-term nus. That it
is sois clear fromSection 3 of the Bonbay city G vi

Court Act and the definition of the term "Presidency-

t own" cont ai ned in Section 3(44) of the CGenera
Cl auses Act , 1897 according to whi ch "Presi dency-
town" shall mean the local linmits for the time being of

the ordinary original civil jurisdiction of the H gh Court
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of Judicature at Calcutta, Madras or Bonbay, as the
case nmy be.

It is a settled rule of interpretation of statutes that
if the language and words used are plain and unanbi guous,
full effect must be given to themas they stand and in
the garb of finding out the intention of the
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Legi sl ature no words shoul d be added thereto or
subtract ed there from Likewise, it is again a settled
rule of interpretation that statutory provisions should be
construed in a manner which subserves the purpose of the
enactment and does not defeat it and that no part thereof
is rendered surplus or otiose. The aforesaid interpretation
of sub-section (Il1) of Section 32 of the Act is not only in
conformity wth the rule of interpretation referred to
above, it also does not militate in any way with the concept
of an application under Section 31(1) of the Act, not being
a plaint in a suit for recovery of nobney.
Reliance /in this behalf has been placed by | earned counse
for the intervenor on a decision of the Delhi H gh Court in
Par kash Pl aying Cards _Manufacturing Conpany V. Del hi
Fi nanci al Corporation, AR 1980 Delhi 48. In our opinion,
however, the said decisionis of |little assistance in
resolving the plea of jurisdiction raised in the instant
case, nanely, whether in a Presidency-town an application
under Section 31(1) of the Act is to be nade before a City
Cvil Court or Hgh Court. |In the case of Parkash Cards
Manuf acturing Conpany (supra), the provision which cane up
for consideration in the forefront was Section 5 of the
Del hi Hi gh Court Act, 1966 and the question of jurisdiction
was |argely considered on that basis. Sub-section (11) of
Section 32 wth pointed reference to the jurisdiction
exercisable by a City Cvil Court ina Presidency-town and
the High Court did not fall for consideration in that case.

The case which throws sone light on the point is a
decision of the Calcutta Court ~Court in West Benga
Financial Corporation v. Quco Series Private Limted, AIR
1973 Cal 268) where it was hel d:

"Section 32 sub-section (1 1) does not say that the
Cty Gvil Court will have exclusive jurisdiction
but states "in the Presidency Town where there is
City Cvil Court having jurisdiction, by a Judge of
that Court and in the absence of such Court by the
H gh Court." The words "in the absence of such
Court" mean in the absence of such Court _having
jurisdiction in the matter. The City Cvil Court
has no jurisdiction to entertain and try suits and
proceedi ngs of Cvil nature exceeding Rs.50,000 in
val ue. Here the value of the claims in the
proceedi ngs exceeds nuch nore than Rs. 50,000 and,
therefore, under Section 32, sub-section (11) this
proceeding has been duly instituted in the High

Court.
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In the instant case the extent of the Iliability of the
surety bei ng nore than Rupees fifty t housand, t he

application could only have been filed and was rightly
filed in the H gh Court and the finding in the judgnent
under appeal to the contrary for holding that the H gh Court
had no jurisdiction to entertain the application cannot be
sust ai ned.

Now we conme to the second plea rai sed on behalf of the
respondents, nanely, that the relief claimed in the
petition could not be granted under Sections 31 and 32
of t he Act i nasmuch as t hese sections did not
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contenpl ate passing of a noney decree not only against the
princi pal debtor but al so against the sureties.

In SO far as the speci al nmachi nery provi ded
under Sections 31 and 32 of the Act being applied to
a surety who has given some property in security, it
has been pointed out by |earned counsel for the appellant
that even before the amendnment introduced in t hese
sections by Act 43 of 1985 a Division Bench of the
Keral a Hi gh Court had, in Thr essi amma Var ghese .
K. S F. Corporation, AIR 1986 Kerala 222, taken the view
that the provisions contained in these sections would be

applicable. According to teamed counsel, in any view of the
matter, after the anendnent of these sections by Act
43 of 1985 i ntroducing specific provisions for
enforcenent of the liability of a surety, the nmatter is now
beyond doubt that the procedure contained in t hese
sections shall be ~applicable f or t he enf or cenent of
the liability of such surety who has given sone

property i'n security. According to himeven in the judgnent
under appeal the H gh Court has accepted this proposition
and has expressed its reservation with regard to enforcement

of the liability of a surety who has not gi ven any
property in security and has given only a
per sonal guar ant'ee. Ref erence in this connecti on
has been nade to the fol l owi ng observati ons in
t he j udgrent under appeal

"Even if the Corporation s now- entitled to
obtain relijef also agai nstany property which m ght
have been given a security by the 'surety, the

further question would remain whether the
Corporation is entitled under Section 31(l)(aa) to
obtain any relief personally  against such a

surety."”
| ndeed, t he submi ssi on even bef ore us whi ch
was made by | earned counsel for the appellant has been
that the only effect of the 1985 anmendnent is t hat
it enabl es pr oceedi ngs to be t aken for the
realisation of the security 'given by the surety in

respect of his own
498

l'iability whereas such proceedi ngs could not be taken before
the anmendment. He, however, asserted that the Act even after
the anendnent does not enable a nonetary decree to be passed
against the surety any nore than a decree can be passed
agai nst the principal debtor. According to him in this view
of the matter, in the instant case, the liability ~of the
sureties could not be enforced under Sections 31 and 32 of
the Act in as much as they had given only personal guarantee
and had not given any property in security.

In the background of the rules of interpretation of
statutes adverted to earlier and the specific provisions
with regard to enforcenent of the liability of a surety
introduced in Sections 31 and 32 of the Act by Act 43 of
1985 we find it difficult to agree with the subm ssion  made
by |earned counsel for the respondents. It is true, as has
been indicated above, that this Court has in the case of
Gujarat State Financial Corporation (supra) taken the view
that Sections 31 and 32 of the Act do not contenplate the
passing of a noney decree and the principle laid down in
that case has been relied on in two | ater decisions referred
to above. The said principle would, in our opinion, not cone
in the way of enforcing the liability under Sections 31 and
32 of the Act even against the surety who has given only a
personal guarantee. As indicated earlier those were not
cases dealing with the question of enforcement of the
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liability of such a surety and naturally, therefore, the
provi si ons in this behalf specifically introduced in
Sections 31 and 32 of the Act by Act 43 of 1985 were not
consi dered in those cases. However, in this connection what
is of significance is that clause (aa) inserted in sub-
section (1) of Section 31 of the Act by Act 43 of 1985 uses
the words "any surety". On its plain grammatical neaning
there can be no doubt that the term "any surety" wll
include not only a surety who has given some security but
also one who has given only a personal guarantee. |f the
subm ssion made by | earned counsel for the respondents is
accepted the words "who has given property by way of
security" wll have to be added after the words "any
surety". Such a course not only mlitates against the nornal
rule of interpretation but also tends to defeat the very
purpose of the amendnent introduced by Act 43 of 1985
enabling the Financial Corporation to make an application
under Section 31(1) of the Act "for enforcing the liability
of any surety", inasnuch as it would have the effect of
restricting  or qualifying the anplitude of the term "any
surety" which the Legislature has in its wi sdomthought it
fit to use inits wi dest sense. The procedure, in our
opinion, for enforcing the liability of a surety who has
given only a personal guarantee would, after the amendnent
introduced by Act 43 of 1985, be that an application under
Section 31(1) shall lie for enforc-
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ing the liability of such surety as contenplated by clause
(aa) of the said section. On such an application being made
notice shall be issued to the surety as contenpl ated by sub-
section (1A) of Section 32. This may, in view of sub-section
(3), be done after examning the officer nmaking t he
application. If no cause is shown in pursuance of the notice
served on himby the surety sub-section (4A) of Section 32
cont enpl at es passing of an_order ~forthwth for t he
enforcenent of the liability of surety. If, on the other
hand, cause is shown the claimof (the Financial Corporation
shall be determ ned as contenpl ated by sub-section (6) of
Section 32 and thereafter a direction as contenplated by
clause (da) of sub-section (7) shall be issued for the
enforcenent of the liability of the surety or rejecting the
claim nmade in this behalf. In the case of Mganlal (supra)
which related to the relief contenplated by clause (a) of
Section 31(1) of the Act it was pointed out that the purpose
of enacting Sections 31 and 32 of the Act was apparently to
provide for a speedy renedy for recovery of the dues of the
Fi nanci al Corporation and that these sections hadthe effect
of cutting across and dispensing with the provisions of the
Code of CGvil Procedure, 1908 (hereinafter referred to as
the Code) fromthe stage of filing a suit to the stage of
obtaining a decree in execution whereof such properties as
are referred to in clause (a) of sub-section (1) of 'Section
31 could be sold. In our opinion, on the sane principle,
even 1in a case where the relief claimed in the application
under Section 31(1) of the Act is for enforcing the
liability of a surety who has given only a persona
guar antee, sub-section (4A) of Section 32 where no cause is
shown and clause (da) of sub-section (7) where cause is
shown contenplate cutting across and dispensing with the
provisions of the Code fromthe stage of filing a suit to
the stage of obtaining a decree against the surety, the
passi ng of an order which can strai ghtaway be executed as if
it were a decree against the surety which may be passed in
the event of a suit being filed. As seen above, sub-section
(2) of Section 31 enjoins upon the Financial Corporation to
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state the "extent of the Iliability of the industria
concern" in the application to be nade under sub-section (1)
thereof. Since the liability of the surety is co-extensive
the sane shall, in the absence of anything contrary in the
surety bond, be the liability of the surety also. In a case
where there is any provision confining the liability of the
surety, the extent of the liability to be shown in the

application shall be such as is in conformty wth the
surety bond. Wen no cause is shown by the surety on being
served wth the show cause notice the order which wll be

passed under sub-section (4A) of Section 32 would be for the
enforcenent against the surety of that liability which is
stated in the application. Were, however, cause has been
shown by the surety the extent of his liability shall be
det er mi ned
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as contenplated in sub-section (6) of Section 32 and it is
the Iliability so determ ned which shall be enforced under
clause' (da) of sub-section (7) of Section 32. It does not
require. ‘any elucidation that the extent of the liability
referred to above will necessarily have to be in the very
nature of things in terns of nonetary val ue even though it
may not be possibleto call it a decree stricto sensu

defined in Section 2(2) of the Code for recovery of nopney.
Here, Section 46B of the Act may be usefully extracted:
"46B. The provision of this Act and of any rule or
orders made  thereunder shal | have ef f ect
not wi t hst.andi ng anyt hi ng inconsi stent therewth
contained in any other law for the tine being in
force or ~in_the menorandum or articles of
associ ation of industrial concern or in. any other
instrument having effect by virtue of any |[|aw
other than this Act, but save as aforesaid, the
provisions of this Act shall be in addition to,
and not in derogation of, any other law for the
time being applicable to an industrial concern
On its plain language, inthe absence of  anything
i nconsistent in the Act, the provisions of the Code / shal
obvi ously be applicable for the enforcenent of the liability
of the surety directed to be enforced as aforesaid in the
same manner as a decree is enforced in.a suit instituted .in
this behalf. It is true, as has been enphasised by |[earned
counsel for the respondents, that there is no provi si on
cor respondi ng to sub-section (8) of Section 32 for the
enforcenent of the liability of a surety who has given only
per sonal guarantee but, in our opinion, keeping in view the
amendments introduced by Act 43 of 1985, it is not very
significant. To us it appears that in view of Section 46B of
the Act and for the reasons to be stated shortly even if
Section 46B was not there, in the absence of any provision
to the contrary in the Act, that order also, which was
passed in a case where relief contenplated by clause (a) of
Section 31(1) of the Act was claimed, could have' been
enforced in the manner provided in the Code. The pur pose
of yet nserting sub-section (8) in Section 32 seens to be
that it was not intended to apply the provisions of
execution of a decree for attachment or sale of property as
contained in the Code inits entirety and to achieve this
purpose the words "as far as practicable" were used in
that sub-section. To us it appears that in the absence of
any provision such as sub-section (8) of Section 32 applying
t he manner provided in the Code for the execution of a
decree against a surety only "as far as practicable" the
entire provision contained in this behalf in the Code

501
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shal |l be applicable. this would be so in view of the use of
the expression "any other law for the time being applicable
to an industrial concern". That the Code is applicable to
an industrial concern also is not in dispute and cannot be
doubt ed.

We may now state our reasons for holding that even i f
Section 46B of the Act was not there the provisions of the
Code for the execution of a decree against a surety who
had given only personal guarantee would, in the absence
of any provision to the contrary in the Act, be applicable.
In view of the decision of this Court in The Central Taikies
Ltd. Kanpur v. Dwarka Prasad, [1961] 3 SCR 495, where it
was held that a persona designata is a person sel ected as
an individual in his private capacity, and not in his
capacity as filling a particular character or office, since
the term wused in Section 31(1) of the Act is "district
judge" it cannot be doubted that the district judge is not a

per sona desi gnata but a court of ordinary civil jurisdiction
whil e 'exercising jurisdiction under Sections 31 and 32 of
the Act.. I'n National Sewing Thread Co. Ltd. v. Janes

Chadwi ck & Bros. Ltd., [1953] SCR 1028 while repelling the
objection that an appeal under the Letters Patent against
the judgment of a Single Judge passed in an appea
agai nst the decision of the Registrar under Section 76(1) of
the Trade Marks Act, 1940 was not mmintainable it was held
at pages 1033-34 of the Report:
"Cbviously after the appeal had reached the Hi gh
Court it 'has to be determined according to the
rul es of practice and procedure of that Court and
in accordance with the provisionsof the charter
under which that court is constituted —and which
confers on it power in respect to the method and
manner of exercising that jurisdiction. The rule
is well settled that when a statute directs that
an appeal shall. - lie to a Court al r eady
establ i shed, then that appeal must be regul ated by
the practice and procedure of that Court. This
rule was very succinctly stated by Vi scount
Hal dane L.C. in National Tel ephone Co. Ltd. .
Post master-Ceneral, in these terns:
"When a question is stated to referred to _an
established Court without nmore, it, in my opinion,
i mports that the ordinary incidents of t he
procedure of that Court are to attach, and also
that any general right of appeal from.its decision
i kewi se attaches."
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The same view was expressed by their
Lor dshi ps of the Privy Council in. RMARA

Adai kappa Chettiar v. Ra. Chandrasekhara Thevar,
wherein it was said:

"Where a legal right is in dispute and the
ordinary Courts of the country are seized of \ such
di spute the Courts are governed by the ordinary
rules of procedure applicable thereto and an

appeal lies if authorised by such rul es,
notwithstanding that the legal right cl ai med
ari ses under a special statute which does not, in

terns confer a right of appeal.”

Again in Secretary of State for India v.
Chel l i kani Rama Rao, when dealing with the case
under the Mdras Forest Act their Lordshi ps
observed as fol |l ows:

"I't was contended on behalf of the appellant
that all further proceedings in Courts in India or
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by way of appeal were inconpetent, these being
excluded by the terms of the statute just quoted.
In their Lordships’ opinion this objection is not
wel | -founded. Their view is that when proceedi ngs
of this character reach the District Court, that
Court is appealed to as one of the ordinary Courts
of the country, with regard to whose procedure,
orders, and decrees the ordinary rules of the
Cvil Procedure Code apply."

Though the facts of the cases laying dowmn the
above rule were not exactly sinmlar to the facts
of the present case, the principle enunciated
therein is one of general application and has an
apposite application to t he facts and
ci rcunst ances of the present case. Section 76 of
the Trade Marks Act confers a right of appeal to
the H gh Court and says nothing nmore about it.
That being so, the Hi gh Court being seized as such
of the appellate jurisdiction conferred by section
76 it has to exercise that jurisdiction in the
same nmanner as it exercises its other appellate
jurisdiction and ~when such jurisdiction is
exerci sed by a single Judge, his judgment becones
subj ect to appeal under clause 15 of the Letters
Pat ent there being nothing to the contrary in the
Trade Marks Act.

And it is in view of this decision that we are of the
opi nion that the provisions of the Code woul d have, even in
the absence of Section
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46B of the Act, been attracted in the matter of  enforcing
the liability of a surety. In view of ~the foregoing

di scussion, the finding of the H gh Court even on this point
cannot be sustained. Since, however, the H gh Court has not
made a determination of the liability of the sureties as
contenplated by sub-section (6) of Section 32 of the Act,
the matter has to be sent backto it for doing so and
thereafter to pass an order as contenplated by clause (da)
of sub-section (7) of Section 32 of the Act and to proceed
to enforce the liability so determined an against the
sureties.

In the result, this appeal succeeds and is allowed
with costs and the judgnent of the Division Bench and al so
of the Single Judge of the H gh Court are set aside. The
Hi gh Court shall now decide the application nade by the
appellant in accordance with law and in the light ~of the
observati ons made above.

S.C. AGRAWAL, J. Special |eave granted.

In this appeal two questions arise for consideration
1) whether a petition under sections 31 and 32 of the /'State
Fi nanci al Corporations Act, 1951 (hereinafter referred to as
"the Act’) can be filed only in the Bonmbay Civil Gty  Court
and the Bonbay H gh Court, on its original side, has no
jurisdiction to entertain it? and 2) whether in such a
petition, a decree/order can be passed directing paynent
of noney by respondents nos. 2 to 4 who stood surety for
repaynent of the |oan advanced by the appellant, Fi nanci a
Corporation to respondent no. 1? The Division Bench of the
Bonbay Hi gh Court has answered both these questions against
the appellant. M/ learned brother G ha, J. has disagreed
with this view of the Bonmbay H gh Court on both the
guestions. He has held that as the extent of the Iliability
of the surety is nore than Rupees fifty thousand the
application could only have been filed and was rightly filed
in the H gh Court which had the jurisdiction to entertain
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it. He has also held that in view of the anmendnments
introduced in the Act by the Anending Act 43 of 1985, an
order for paynment of noney can be passed agai nst the surety
who has given only a personal guarantee. Wiile | amfully in
agreement with the decision of ny |earned brother on the
first question with regard to the jurisdiction of the Bonmbay
Hi gh Court to entertain the petition filed by the appellant,
| have not been able to persuade nyself to agree wth the
view taken by himon the second question

Section 31 of the Act has been described in the
margi nal note as special provisions for enforcenent of
clains by the Financial Corpora-
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tion. It deals with a situation where an industrial concern
in breach of any agreenent, mnakes any def aul t in
repaynent of any |oan or advance or any instal nent thereof
or in neeting its-obligations in relation to any guarantee
given by the Corporation or otherwise fails to conply wth
the ternms of its agreenment with the Financial Corporation or
where the Financial Corporation requires an industria
concern to nake imedi ate repaynment of any |oan or advance
under section 30 of the Act and the industrial concern fails
to make such repaynent. It enables an officer of the
Fi nanci al Corporation, generally or specially authorised by
the Board in this behalf, to apply to the District Judge
within the limts /of whose jurisdiction the Industria
concern carries on the whole or a substantial part of its
busi ness for one or nore of the follow ng reliefs:

(a) for ‘an order for the sale of 'the property
pl edged, nortgaged, hypothecated or assigned to the
Financial Corporation as security for the loan or
advance; or

(aa) for enforcing the liability of any surety; or

(b) for transferring the _management of t he
i ndustrial concern to the Financial Corporation; or

(c) for an ad interiminjunction restraining the
i ndustrial concern fromtransferring or renoving its
machi nery or plant or equipnent fromthe premses of
the industrial concern without the permnission of the
Board, where such renoval is apprehended.

Cl ause (aa) was inserted in sub-section (1) of section
31 by section 19 of Act 43 of 1985.

Section 32 of the Act prescribes the procedure to be
followed by the District Judge in respect of applications
under section 31 of the Act. Prior to. the  amendnments
introduced in it by Act 43 of 1985, the said section read as
under :

"32. Procedure of district judge in ([ respect of

applications wunder Section 31. (1) . Wen the

application is for the reliefs nentioned in
clauses (a) and (c) of sub-section (1) of - section

31, the district judge shall pass an ad ‘interim

order attaching the security, or so much of the

property of the industrial concern as would on
being sold realise in his estimate an anount
equi valent in value to the outstanding
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[iability of the industrial concern to the

Fi nanci al Corporation, together with the costs of

the poceedings taken under section 31, wth or

without an ad interiminjunction restraining the

i ndustrial concern fromtransferring or renoving

its machinery, plant or equipnent.

(2) Wen the application is for the relief

mentioned in clause (b) of sub-section (1) of
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section 31, the district judge shall grant an ad
interim injunction restraining the i ndustria
concern from transferring or renovi ng its
machi nery, plant or equipnment and issue a notice
calling upon the industrial concern to show cause,
on a date to be specified in the notice, why the
managenent of the industrial concern should not be
transferred to the Financial Corporation

(3) Before passing any order under sub-section (1)
or sub-section (2) the district judge may, if he
t hi nks fit, examne the officer maki ng t he
applicati on.

(4) At the sane time as he passes an order under
sub-section (1), the district judge shall issue to
the industrial concern a notice acconpanied by
copies of ~the -order, the application and the
evidence, if any, recorded by himcalling upon it
to show cause on a date to be specified in the
notice why the ad interim order of attachnent
shoul d " not be made absolute or the injunction
confirmed.

(5) If no cause is shown on or before the date
specified in the notice under sub-sections (2) and
(4), the district judge shall forthwith nake the
ad interimorder absolute and direct the sale of
the attached property or transfer the managenent
of the industrial concern-to the Fi nanci a
Corporation or confirmthe injunction.

(6) If cause is shown, the district judge shal
proceed to investigate the claimof the Financia
Corporation in_ accordance wth the provisions
contained in the Code of Civil procedure, 1908, in
so far as such provisions may be applied thereto.
(7) After making an investigation under sub-
section (6), the district judge nay-
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(a) confirmthe order of attachment and direct the
sal e of the attached property:

(b) Vary the order of attachnent so as to release
a portion of the property from attachnent and
direct the sale of the remminder of the attached
property;

(c) release the property from attachment;

(d) confirmor dissolve the injunction; or

(e) transfer the managenent of - the  industria
concern to the Financial Corporation or reject the
claimmade in this behal f:

Provi ded that when making an order ‘under cl ause
(c) the district judge may mmke such further
orders as he thinks necessary to protect the
interests of the Financial Corporation.-and nay
apportion the costs of the proceedings in such
manner as he thinks fit:

Provi ded further that unless the Fi nanci al
Corporation intimtes to the district judge that
it will not appeal against any order rel easing any
property from attachnment, such order shall not be
given effect to, untill the expiry of the period
fixed under sub-section (9) within which an appea
may be preferred or, if an appeal is preferred,
unl ess the H gh Court otherwi se directs until the
appeal is disposed of.

(8) An order of attachnment or sale of property
under this section shall be carried into effect as
far as practicable in the manner provided in the
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Code of G vil Procedure, 1908 for the attachnent
or sale of property in execution of a decree, as
if the Financial Corporation were the decree-
hol der.

(8A) An order under this section transferring the
managemnent of an industrial concern to the

Fi nanci al Corporation shall be carried into
effect, as far as nmay be practicable, in the
manner provided in the Code of Civil Procedure,

1908, for the possession of immovable property of
the delivery of novable property in execution of a
decree, as if the Financial Corporation were the
decr ee- hol der.
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(9) Any party aggrieved by an order under sub-
section (5) or sub-section (7) may, within thirty
days from the date of the order, appeal to the
H gh Court, and upon such appeal the Hi gh Court
may,  after hearing the parties, pass such orders
thereon as it thinks proper
(10) Where proceedings for liquidation in respect
of an industrial concern have conmenced bef ore
an application is made under sub-section (1) of
section 31, nothing in this section shall be
construed as giving to the Financial Corporation
any preference over the other creditors of the
i ndustrial  concern not conferredon it by any
ot her | aw.
(11) The functions of a district judge under this
section shall be exercisable-
(a) in a presidency town, where thereis a city
civil court having jurisdiction, by a judge of
that court and in the absence of such court, by
the H gh Court; and
(b) elsewhere, also by an additional district
judge or by any judge of ‘the principal court of
civil jurisdiction.

(12) For the renpval of doubts it is hereby
declared that any court conpetent to grant an ad
interim injunction under this section shall also

have the power to appoint- a Receiver and to
exercise all the other powers incidental thereto."

By Act 43 of 1985, the foll owi ng anendnents have been
i ntroduced in section 32 of the Act:

(1) Sub-section (1A) which reads as -under- was
i nserted:
"(1A) Wen the applicationis for the relief
mentioned in clause (aa) of sub-section (1) of
section 31, the district judge shall issue a
notice calling upon the surety to show cause ' on a
date to be specified in the notice -why his
l[iability should not be enforced.”

(2) In sub-section (3), the words, or issuing a ' notice
under sub-section (1A) "were inserted after the words" "or
sub-section (2)".
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(3) Subsection (4) was substituted by sub-sections (4)
and (4A), which read as under

"(4) At the sanme time as he passes an order under
subsection (1), the district judge shall issue to
the industrial concern or to the owner of the
security attached a notice acconpani ed by copies
of the order, the application and the evidence, if
any, recorded by himcalling upon it or him to
show cause on a date to be specified in the notice
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why the ad interimorder of attachnent should not
be made absol ute or the injunction confirned.
(4A) If no cause is shown on or before the date
specified in the notice under sub-section (1A),
the district judge shall forthwith order the
enforcenent of the liability of the surety.
(4) In sub-section (7), clause (da) was inserted which
provi des as under:
"(da) direct the enforcenent of the liability of
the surety or reject the claim mde in this
behal f; or"
(5) In the first proviso to sub-section (7), the words
"or mmking an order rejecting the claim to enforce the
liability of the surety under clause (da) or nmaking an order
rejecting the claim to transfer the nanagenent of the

i ndustrial concern to the Financial Corporation under clause

(e)" were inserted after the words "order under clause (c)".
(6) In the second proviso to sub-section (7), the
foll owi ng words were inserted after words "any property from
attachnent":
or rejecting theclaimto enforce the liability of
the surety or rejecting the claimto transfer the
i ndustrial concern to the Financial Corporation."”

(7) In sub-section (9), for the words "sub-section
(5)", the words "under sub-section (4A), sub-section (5)"
wer e substituted

In order to find an answer to the second question, it

is necessary to construe the words "for ‘enforcing the
liability of any surety" which were introduced by way of
cl ause (aa) in sub-section (1) of section 31
509

by the Act 43 of 1985, and also find nmention in sub-sections
(1A, (4A) and (7) of section 32. The | earned counsel for
the appellant has urged that the said words are wde in
their anplitude and woul d cover —a case where the surety has
given a personal guarantee only -and his liability is
purely nonetary. The | earned counsel for the sureties, viz.,
respondents Nos. 2, 3 and 4, has, on the other / hand,
submitted that the said words must be construedin a nore
l[imted sense to cover only those cases where surety has
given security of property to guarantee the repaynment of
loan and in such an event the renmedy provided by sections
31 and 32 of the Act can be invoked against the surety and
that the said provisions do not enabl e passing of an order
for paynent of a nobnetary sum against the surety who has
given personal guarantee only. In order to deal with these
rival contentions, it would be of relevance to take note of
the state of |law existing on the date of the enactnment of
Act 43 of 1985 whereby anendnents wer e i ntroduced in
sections 31 and 32 of the Act.

The provisions contained in sections 31 and 32 of the
Act cane up for consideration before this Court in Qujarat
State Financial Corporation v. Ms Natson Mnufacturing Co.
(P) Ltd. & Os., [1979] 1 SCR 372. That <case related to
payment of court fee on an application submtted under
section 31(1) of the Act and the question for consideration
was whet her such an application should be treated on par
with a suit by a nortgagee to enforce the nortgage debt by
sale of the nortgaged property which is being treated as a
nmoney suit failing wthin the purview of Article 1 of
Schedule | to the Bonbay Court Fees Act, 1959 or it should
bear a fixed court fee under the residuary Article 1(c) to
Schedule Il of the said Act. This Court disagreeing wththe
view of the Gujarat High Court, held that an application
under section 31(1) of the Act would be covered by the
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residuary Article 1(c) of Schedule Il to the said Act and it
should bear a fixed court fee. In this context, this Court
has exam ned the nature of the proceedi ngs contenplated by
section 31(1) of the Act. After referring to the provisions
of the Act, this Court has held that "it would be
i nappropriate to say that an application under section 31(1)
is sonething akin to a suit by a nortgagee to recover
nortgage noney by sale of nortgaged property” and that "in
an application under section 31(1), the Corporation does not
and cannot pray for a decree for its outstanding dues" and
that none of the three reliefs mentioned in sub-section (1)
of section 31, if granted, "results in a noney decree or
decree for recovery of outstanding | oans or advance" (pages
378-379). After referring to the provisions contained in
sub-section (6) of ~“section 32, which provi des for
i nvestigation of the clai mof the Financial Corporation in
510
accordance w th  the provisions contained in the code of
Cvil Procedure, 1908, this Court has |aid down:
"The claimof the Corporation is not the nopnetary
claim to be investigated though it nmay becone
necessary to specify the figure for the purpose of
determ ni ng-~ how much of the security should be
sol d. But ‘the investigation of the claimdoes not
involve all the contentions that can be raised in
a suit. The claimof the Corporation is that there
is a breach of agreenment or ~default in nmaking
repaynent. of | oan or advance or instal ment thereof
and, therefore, the nortgaged property should be
sold. It is . not a noney claim The contest can be
that the jurisdictional fact which -enables the
Corporation to seek the relief of sale of property
is not available to it or no case is made out for
transfer of managenent of the industrial concern."
(p. 381)

This Court has further enphasised that @ sub-
section (7) of section 32 "prescribes what reliefs
can be given after investigation under subsection
(6) is mde, and it clearly gives a clue to the
nature of contest under - sub-section (6)" and
further that sub-section (8) of section-32 .’only
prescribes the node and nethod of —executing the
order of attachnent or sale of property as provided
in the Code of Civil Procedure". According to this
Court, "the provision contained in sub-section (6)
does not expand the contest in ‘the application
under s. 31(1) as to render the application to be a
suit between a nortgagee and the nortgagor for sale
of nortgaged property” (p.381). This Court has held
that "the substantive relief in an application
under s. 31(1) is sonething akin to an application
for attachment of property in execution of a decree
at a stage posterior to the passing of the decree"
(p.382).

In Everest Industrial Corporation & Os. v. CQujarat
State Financial Corporation, [1987] 3 SCR 507 this Court was
exam ning the question whether the rate of interest on the
amount payabl e under an order passed under s. 32 of the Act
from the date said order is governed by s. 34 of the- Code
of CGvil Procedure, 1908 or whether it is payable at the
contractual rate. This Court held that s. 34 CPC was not
applicable to these proceedings. After referring to the
earlier decision in CGujarat State Financial Corporation v.
Ms Natson Manufacturing Co. (P) Ltd. & Ors. case (supra),
this Court has reiterated that the proceedings instituted
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under s. 31(1) of the Act is sonmething akin to an
application for attachnment of property in execution of a
decree at a stage posterior
511

to the passing of the decree and, therefore, no question of
passing any order under s. 34 CPC would arise since s. 34
CPC woul d be applicable only at the stage of the passing of
the decree and not to a stage posterior to the passing of
t he decree.

In Maganlal etc. v. Jaiswal Industries Neemach & Os.,
[1989] 3 SCR 697, after referring to the decisions mentioned
above, this Court has observed:

"I'n view of these two decisions, the |aw seens to
be settled that an application under section 31(1)
of the Act cannot be put on par to a suit for
enforcenent~ of ~a nortgage nor the order passed
thereon under section 32 of the Act be put on par
as if- it was an order in a suit between a
nor tgagee and the nortgagor for sale of nortgaged
property. On the other hand the substantive relief
in_an application section 31(1) is something akin
to an application for attachnment of property
in execution of a decree at a stage posterior to
the passing of the decree.” (p.710)
The questi on-whet her the provisions of ss. 31 and
32 of the Act could be invoked against the property
of the surety cane up for consideration before a
full bench of the Al ahabad H gh Court in Minnal a
Gupta v. Utar Pradesh Financi al Corporation &
Anr., AR 1975 ALL 416. In that case, the surety
had nortgaged his ~house by way of collatera
security for the |oan granted to  the  borrower
i ndustri al concern and the Financial Corporation
had noved an application under s. 31 of the Act for
sale of the property of the surety which had been
nortgaged as well as the property of the principa
debtor which had been nortgaged and the /question
was whether an order for sale of the property
of the surety could be passed on an -application
under s. 31( 1) of the Act. It was held that the
relief which can be granted by a District Judge
under s. 32 of the Act must be confined against
the borrower industrial concern and its property
and that the District Judge can pass an ad-interim
order attaching the security or so nuch of the
property of the industrial concern as would be
sufficient in his opinion to sati sfy t he
outstanding liability. It was laid down that the
order of attachnent is restricted to the property
of industrial concern given to the Corporation by
way of surety and he is not enpowered to attach the
property of a person other than an industria
concern. According to the said decision, a surety,
who is not a partner or otherwi se interested in-the
i ndustrial concern, cannot be proceeded against
under s. 31 so that his property, even if nortgaged
with the Corporation, cannot be attached
512
by the District Judge. In this context, the teaned Judges
pointed out the sub-section (4) of s. 32 contenplates a
notice to the borrower industrial concern after an interim
order has been passed to show cause why the ad interim
injunction should not be made absolute and the said
provi sion does not contenplate a notice to the surety and
that it would be unthinkable that the |egislature intended
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that the property of the surety may be attached and put to
sale without even a notice to him

The anmendnments introduced in ss. 31 and 32 by Act 43 of
1985 seek to renove the lacunae in those provisions as
poi nted out in the aforesaid judgnment of the Allahabad High
Court and wth that end in view clause (aa) has been
inserted in sub-section (1) of section 31 whereby a
Fi nanci al Corporation can nove an application under s. 31(1)
for enforcing the liability of any surety and amendnents
have been nade in s. 32 to prescribe the procedure for grant
of the said relief on such application. Express provision
has been made in sub-section (1A) of s. 32 for issuing a
notice to the surety requiring himto show cause why his
liability should not be enforced.

It is argued on behal f of the appellant that the words
"for enforcing the liability of any surety" are wde in
their anplitude to cover the nonetary liability of a surety
who has given personal guarantee only and has not given his
property ~‘as -security for repaynent of the loan by the
borrower 'industrial concern, thoughit is not disputed that
in so far —as the borrower i ndustri al concern is
concer ned, the amendments introduced in ss. 31 and 32 by
Act 43 of 1985 do not alter the existing |law and no order in
the nature of a nmoney decree can be passed against him in
these proceedings. It is, however, urged that in so far as
the surety is concerned the position i's different and in
view of the anendnents introduced in ss.” 31 and 32, an order
in the nature of a noney decree can be passed against the
surety who has given personal guarantee only and has not
given security of his property for repaynent of the |oan
This argunent inplies that as a result of the amendnents
i ntroduced in sections 31 and 32 by Act 43 of 1985 while the
nature of the proceedi ngs as agai nst the borrower industria
concern remai ns unchanged and the said proceedings continue
to be proceedings akin to an application for attachnent of
property in execution of a decree at a stage posterior to
the passing of the decree, the nature of these poceedings
has been changed in so far as the surety is concerned and
t hey have become proceedings in which an order in the nature
of a noney decree can be passed. In other words, in a case
wher e the borrower industrial concern has obtained a | oan
from the Fi nanci al Corporation w thout —furnishing the
security of property on the basis of
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a personal guarantee given by the surety, the Financia
Corporation wll have to proceed against the borrower

i ndustrial concern by instituting a regular ~suit f or
recovery of the dues whereas it can proceed agai nst . the
surety under sections 31 and 32 of the Act. It nmeans that as
conpared to the principal debtor the Financial Corporation
vis-a-vis the surety has been placed on a nore advantageous
Position. It may, however, be nentioned that under the
conmon law, which finds re-enactnent in section 128 of
the Indian Contract Act, 1872, the liability of the surety
is coextensive with that of the principal debtor unless it
is otherwise provided by the contract. It neans that the
l[iability nust be proved against the surety in the same way
as against the principal debtor. Thus under the general |aw
the surety stands on the same footing as the principa

debtor. These submissions raise the question: can the
legislature be attributed the intention to alter t he
existing law so as to bring about a change in the nature of
proceedi ngs under sections 31 and 32 of the Act and also to
alter the general lawrelating to the enforcenment of the
l[iability of the surety? | find it difficult to answer this
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gquestion in the affirmative.

In the matter of interpretation of statutes, a
principle which is well-recognised in England is: "it s
thought to be in the highest degree inprobable t hat
Parliament would depart fromthe general system of |aw

wi t hout expr essi ng its intention with irresistible
clearness, and to give any such effect to general words
nerely because this would be their w dest, usual, natura

or literal neaning would be to place on thema construction
other than that which Parlianment nust be supposed to have
i ntended." (See: Mexwell on The Interpretation of Statutes,
12th Edition, p. 116). In Mnet v. Leman, [1955] (20) Eeav.
269. Sir John Romilly, MR stated as a principle of
construction, which could not be disputed, that "the genera
words of the Act are not to be so construed as to alter the
previous policy of the |l aw, unless no sense or meaning can
be applied to those words consistently with the intention of
preserving the existing policy untouched". In this context,
it would be of relevance to take note of the decision of
this court in MK Ranganathan & Anr. v. Governnent of Madras
& Os., [1955] 2 SCR 374. In that  case this Court was
required to construe the words "or any sale held wthout
| eave of the Court of ‘any of the properties of the Conpany”
which were added in s. 232 (1) of the Indian Conpani es
Act, 1913 by Act 22 of 1936. the said amendnent was
i ntroduced with a viewto get over the decision of the
Al | ahabad H gh Court in Kayastha Training and Banking
Corporation Ltd v. 'Sat Narain Singh, [1921] ILR 43 Al.
433. The question was whether the words which had been added
refer only to sales held throughthe intervention of the
514
court or whether they included the sales effected by the
secured creditors outside the winding up-and wthout the
intervention of the court. This Court held that the said
words referred only to sal es hel'd through the intervention
of the Court and that the amendments whereby these
words were introduced were not  intended to bring wthin
the sweep of the general words "sales effected by the
secured creditors outside the winding up". In order to
arrive at this conclusion, this Court placed reliance on the
principle of interpretation referred to above and it was
observed
"If the -construction sought to be put upon the
words "or any sale held w thout |eave of the Court
of any of the properties" by the Appellants wer e
accept ed it woul d ef f ect a  fundanental
alteration in the lawas it stood before the
amendnent was inserted in section 232 by Act XX
of 1936. Wiereas before the anmendnent the secured
creditor stood outside the winding up and could if
t he nortgage deed so provided, realise hi s
security without the intervention of the Court by
effecting a sale either by private treaty or by
public auction, no such sale could be effected by
him after the amendnent and that was certainly a
fundanental alteration in the | aw which could not
be effected unless one found words used which
poi nted unni stakably to that conclusion or unless
such intention was expressed wth irresistible
clearness. Having regard to the circunstances
under which the amendnment was inserted in section
232 by Act XXI|I of 1936 and al so having regard to
the context we are not prepared to hold that the
Legislature in inserting that amendnent i ntended
to effect a fundanental alterationin law wth
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irresistible clearness. Such a great and sudden
change of policy could not be attributed to the
Legislature and it would be legitimate therefore
to adopt the narrower interpretation of those
wor ds of t he amendnent rat her t han an
interpretation which would have the contrary
effect." (p. 388)

In ny opinion, regard nmust be had of this principle of
i nterpretation whil e construing the expr essi on “for
enforcing the liability of any surety" which has been
i nserted by way of clause (aa) in sub-section (1) of section
31 by Act 43 of 1985. Considering the amendnent s
introduced in sections 31 and 32 of the Act by Act 43 of
1985 and having regard to the principle of interpretation
referred to above | do not find any provision in the said
amendnment s whi ch may i ndi cate that
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Par | i ament has evinced an intention to effect a fundanmenta
alteration inthe lawwth irresistible clearness. In this
context, it would be of relevance to note that while
i ntroducing the said amendments Parliament has chosen not to
make any alteration in relation to the follow ng matters:

(1) In the marginal note, section 31 is described as
‘special provisions for enforcement of clainms by Financia
Corporation’. No alteration has been nade therein by Act 43
of 1985 and section 31 continues to be a special provision
for enforcenment of clainms by Financial Corporation.

(2) Parlianent  has not expressly indicated that an
order for paynent of noney only may be passed 'against the
surety.

(3) Although in sub-sections (8) and (8A) of section
32, express provision has been made prescribing t he
procedure for carrying into effect an order of attachnent
and sale of property and an order transferring t he
management of an industrial concern to t he Fi nanci a
Corporati on passed under sub-section (7) of section 32, no
specific provision was made prescribing the procedure for
carrying into effect of an order passed under clause (da) of
sub-section (7) of section 32 directing the enforcenment of
the liability of the surety. It cannot be conprehended that
while making a provision which would enable passing of
an order in the nature of a nobney decree against a surety on
an application under section 31 of the Act, Parlianment would
have refrained from making a corresponding provi sion
prescribing the procedure for carrying into effect of such
an order.

Having regard to the features referred to —above, it
appears to be nmore in consonance with the schene of the Act
and the object wunderlying sections 31 and 32 that by
i ntroduci ng the anmendnents in sections 31 and 32 of the
Act, Parlianment intended to place the surety on “the sane
footing as the principal debtor in the matter of enforcenent
of the clains of the Financial Corporation so as to enable
the Financial Corporation to obtain relief against the
properties of the principal debtor as well as the surety. If
considered in this perspective, the expression "enforcing
the liability of any surety" in clause (aa) of section 31(1)
woul d rmean enforcing the liability of a surety in the sane
manner as the liability of principal debtor is enforced,
i.e., by attachnment and sale of property keeping in view
that the proceedi ngs under sections 31 and 32 of the Act are
akin to an application for attachnent of property in
execution of a decree at a stage posterior to the passing
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of the decree. This construction would obviate the need for
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a procedure for carrying into effect of the order passed
under clause (da) of sub-section (7) of section 32 of the
Act because such an order woul d be an order for attachnent
and sale of the property of the surety and it can be carried
into effect in accordance with sub-section (8) of section 32
whi ch prescribes the procedure for carrying into effect an
order for attachnment and sal e of property. This construction
will also preserve the special nature of the proceedings
under section 31 and would not result in bringing about a
fundanmental alteration in the lawlaid dow by this Court
with regard to the nature of these proceedings as well as
the general |aw whereunder a surety is to be treated on par
with the principal debtor.

For the reasons aforesaid, | amin agreenent with the
view of the Division Bench of the High Court on this
guestion and | amunable to concur with the decision of ny
| ear ned brother g ha, J.

| woul d, therefore, uphold the decision of the Division
Bench 'of / the H gh Court that” the petition whereby the
appel l ant. _had sought the relief of a noney decree for
paynment of Rs. 15, 87,391. 20 pai se agai nst respondents 2 to 4
was not maintainable and the said relief could not be
granted to the appellant in proceedings under section 31 of
the Act. As a result, the petition filed by the appellant
nmust be dismi ssed 'and for the sane reason this appeal also
must fail.

R N J. Appeal al | owed.
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