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These appeal s by special 1eave are fil ed against the comobn judg-nment dated
7.6.1999 passed by the Hi gh Court of Kerala in Crl. Reference No, 2 of 1999
and Crimnal R P.- No. 1035 of 1998. A Division Bench of the Hi gh Court
guashed the comrttal order in Sessions Case No, 39 of 1990 pending before
the Sessions Court, Trissur and directed the Magistrate to conduct a fresh
enquiry in ternms of proviso to Section 202 (2) Criminal Procedure Code (for
Short "the Code") and thereafter to pass an order of commttal to the
Sessions Court.

The crimnal proceedings wherein it is alleged that methyl alcohol was
present in the arrack, the sanple of which was taken by an Excise | nspector
on 26.2.1988 and which are pending since Novenber, 1989 are being unduly
del ayed on one account or the other - including a reference made by the
Sessi ons Judge and the directions now issued by the H gh Court. The Excise
I nspector after conpleting the the enquiry filed a'conplaint before a
Judicial Mgistrate, Trissur on 16.11.1989 for offences puni shabl e under
Sections 57-A and 56(b) of the Kerala Abkari Act (for short *the Act’). As
the of fences are exclusively triable by the court of Sessions, the |earned
Magi strate by his order dated 26.5.1990 committed the case to the court of
Sessions, Trissur. After fram ng the charge, trial was comrenced and
prosecuti on exam ned w tnesses and thereafter the accused were questioned
under Section 313 of the Code. Public Prosecutor then filed an application
for recalling PW 4 and 5, and they were recalled and exam ned; further
statements of the accused under Section 313 of the Code were recorded.
Thereafter accused exanmined PW 1 to 4 and it was during the course of
argunents that the counsel for the accused raised the contention that the
Magi strate erred in not following the procedure prescribed in proviso to
Section 202 (2) of the Code before passing comittal order dated 26.5.1990.
After hearing both the sides, the | earned Sessions Judge arrived at the
concl usion that there was breach of man-datory provisions and consequently
prej udi ce was caused to the accused, He found it difficult to decide as to
whi ch further course was required to be foll owed and, therefore, he nade a
reference to the High Court under Section 395(2) of the Code.

That case was nunbered as Crl. Reference No. 2 of 1999. The accused filed
Crl. RP. No. 1035 of 1998 against the reference order. Both matters were
di sposed of by the High Court as per the inmpugned judgnent. The H gh Court
arrived at the conclusion that proviso to Section 202 (2) is mandatory,
therefore, non- exanination of the witnesses at that stage would result in
substantial failure of justice and hence the order of commttal was
vitiated. The Magistrate was directed to conduct a fresh enquiry in terns
of proviso to Section 202 (2) by examning all the wi tnesses and thereafter
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to commt the case to the Sessions Court. That order is under challenge now
before this Court.

The | earned counsel for the appellants submitted that proviso to sub-
section (2) of Section 202 Cr.P.C. is mandatory and as that was not
conplied with by the Magistrate, accused ought to have been acquitted and
the Court ought to have directed to drop the proceedings. It is contended
that a post trial enquiry by the committing Magistrate after fram ng of
charges by the Sessions Judge does not serve the purpose and object as
contenpl ated under Section 202 Cr.P:C. Hence, accused ought to have been
di scharged and there should not have been any direction to face a farce of
fresh enquiry under Section 202 Cr.P.C

Learned Counsel for the State fairly agreed with the submi ssion of the

| ear ned counsel for the appellants that there was no necessity for hol ding
a fresh enquiry under Section 202 C.P.C. and a direction to conmit the
case to the Sessions Court in view of the fact that Sessions trial was
practically already over. The H gh Court ought to have directed the
Sessions Court to hear the argunents and to pass the judgnment according to
| aw. According to himthe schene of Section 202 (2) CrJP.C. clearly reveals
that it is the discretion of the Magistrate whether or not to hold the
enquiry before committing the case to the Sessions Court.

W agree with the subm ssion of |earned counsel for the appellants that the
order passed by the H gh Court to hold fresh enquiry under Section 202 (2)
of the Code was unnecessary because (1) ‘under Section 200 read with Section
202 Cr.P.C., it is only at the discretion of Magistrate to deci de whet her
to hold an inquiry or not before issue of process to the accused; (2) the
Hi gh Court as well as the Sessions Court failed to notice the provisions in
Section 465 of the Code while considering the contention raised by the

def ence counsel

For appreciating the contention raised by the | earned counsel, we would
first refer to Sections 200 and 202 Cr.P.C., which are as under

"200. Exam nation of conplaint - A Magistrate taking cog-nizance of an

of fence on conpl aint shall exam ne upon oath the conpl ai nant and the

wi t nesses present, if any, and the substance of such exam nation shall be
reduced to witing and shall be signed by the conpl ai nant and t he

wi t nesses, and also by the Magistrate:

Provi ded that when the conplaint is nade inwiting, the Mugistrate need
not exam ne the conpl ainant and the wi tnesses -

(a) if "a public servant acting or purporting to act in the discharge of
his official duties or a Court has nmade the conplaint; or

(b) if the Magistrate nakes over the case for inquiry or trial to
anot her Magi strate under section 192

Provided further that if the Magi strate nmakes over ‘the case to another
Magi strate under section 192 after examining the complainant and |t he
Wit nesses, the latter Magistrate need not re-exan ne them

202. Post ponenent of issue of process - (1) Any Magi strate, on receipt of a
conpl aint of an offence of which he is authorised to take cogni zance or

whi ch has been made over to hi munder section 192, may, if he thinks fit,
post pone the issue of process against the accused, and either inquire into
the case hinself or direct an investigation to be nade by a police officer
or by such other person as he thinks fit, for the purpose of deciding

whet her or not there is sufficient ground for proceeding

Provi ded that no such direction for investigation shall be made, -

(a) where it appears to the Magistrate that the offence com pl ai ned of
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is triable exclusively by the Court of Session; or

(b) where the conpl aint has not been nmade by a Court, unless the
conpl ai nant and the wi tnesses present (if any) have been exami ned on oath
under section 200.

(2) In an inquiry under sub-section (1), the Magistrate may, if he thinks
fit, take evidence of witness on oath :

Provided that if it appears to the Magistrate that the offence conpl ai ned
of is triable exclusively by the Court of Session, he shall call upon the
conpl ai nant to produce all his w tnesses and exam ne them on oath.

(3) If an investigation under sub-section (1) is nade by a person not being
a police officer, he shall have for that investigation all the powers
conferred by this Code on an officer in charge of a police station except
the power to arrest wthout warrant."

(Enphasi s ‘added)

The af oresai d Section 200 requires a Mugistrate taking cogni zance of an

of fence on a conplaint to exam ne upon oath the conplai nant and the

Wi t nesses present, if any. The proviso to the said section carves out an
exception in cases wherea conplaint is filed by a public servant acting or
purporting to act in the discharge of his official duties or in cases where
the Court has made the conplaint. In such case conpl ai nant and wi t nesses
need not be examined. |In such cases, if he is satisfied that there is
sufficient ground for proceeding, he can straightway issue process. At this
stage, the Magi strate has three options :

(i) to issue process on the basis of complaint, if he is satisfied that
there is sufficient ground for proceedi hg against the accused (Sec. 204);
or

(ii) to dismss the conmplaint (Sec. 203); or (iii) to hold an enquiry -

(a) by hinsel f, or
(b) by directing investigation by the Police Oficer,
(c) or by other person, for the purpose of deciding whether or not

there is sufficient ground for proceeding.

It isonly if the Magistrate decides to hold the inquiry the proviso to
sub-section (2) of Section 202 would conme into operation. If the offence is
triable exclusively by the court of Sessions, the Mgistrate hinself has to
hold the inquiry and no direction for investigation by police shall then be
made. I nquiry can be held for recording evidence on oath and if he thinks
fit. Sub- section (2) of Section 202 gives discretionto the Magistrate to
record evidence of witnesses on oath. To this discretionary power, the
provi so carves out an exception. It provides that for the offence triable
exclusively by the court of Session the Magistrate shall shall call upon
the compl ai nant to produce all his w tnesses and exanine themon oath. Then
the next stage after holding inquiry is passing of appropriate order of
either dismssal of the conplaint or issue of process. That is provided
under Sections 203 and 204 of the Code. Hence, on receipt of the conplaint,
the Magistrate by follow ng the procedure prescribed under Section 200 nay
i ssue process agai nst the accused or dismiss the conplaint. Section 203
specifically provides that after considering the statement on oath, if any,
of the conplainant and witnesses and the result of the inquiry or

i nvestigation, if any, under Section 202, the Magistrate is of the opinion
that there is no sufficient ground for proceeding, he shall disniss the
conplaint. For dis-mssal of conplaint, he is required to briefly record
his reasons for so doing. In other cases, he has to issue process i.e.

ei ther sumons or warrants as the case may be as provided under Section
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204. However, no sumpbns or warrant is to be issued agai nst the accused
until a list of the prosecution w tnessess has been filed. Therefore, the
guestion of conplying with the proviso to sub-section (2) of Section 202
woul d arise only in cases where the Magistrate before taking cognizance of
the case decides to hold the inquiry and secondly in such inquiry by him
if he decides to take evidence of w tnesses on oath. But the object and
purpose of holding inquiry or investigation under Section 202 is to find
out whether there is sufficient ground for proceedi ng agai nst the accused
or not and that holding of inquiry or investigation is not an indi spensable
course before issue of process agai nst the accused or disnissal of the
conplaint. It is an enabling provision to forman opinion as to whether or
not process should be issued and to remove fromhis mnd any hesitation
that he may have felt upon the nere perusal of the conplaint and the

consi deration of the conplainant’s evidence on oath.

In a case, Ranjit Singh v. The State of Pepsu (now Punjab, AIR (1959) SC
843, where the Sub-1nspector of- Police was convicted under Section 193 1PC
by First C ass Mgistrate, it was contended that the procedure adopted by
the Magi strate was erroneous because he did not hold an enquiry as required
under Sections 200 and 202 of the Code. This Court negatived the said
contention and held thus :

"That contention is equally untenabl e because under Section 200 proviso
(aa) it is not necessary for a Magistrate when a conplaint is made by a
Court to exam ne the conpl ai nant and neither Section 200 nor Section 202
requires a prelimnary enquiry before the Magi strate can assune
jurisdiction to issue process agai nst the person conpl ai ned agai nst."

Further, it is settled |law that the inquiry under Section 202 is of limted
nature. Firstly, to find out whether there is prima facie case in issuing
process agai nst the person accused of the offence in the conplaint and
secondly, to prevent the issue of process in the conplaint which is either
fal se or vexatious or intended only to harass such a person. At that stage,
the evidence is not to be neticulously appreciated, as the linmted purpose
bei ng of finding out "whether or not there is sufficient ground for
proceed-ing agai nst the accused". The standard to be adopted by the

Magi strate in scrutinising the evidence is also not the same as the one
which is to be kept in view at the stage of fram ng charges. At the stage
of inquiry under Section 202 Cr.P.C. accused has no right to intervene and
that it is the duty of the Magistrate while making an enquiry to elicit al
facts not merely with a viewto protect the interests of an absent accused
person, but also with a viewto bring to book a person or persons agai nst
whom grave al |l egations are made. (Re : Chandra Deo Singh v. Prakash Chandra
Bose & Anr., [1964] 1 SCR 639, Vadilal Panchal v. Dattatraya Dul aji

Ghadi gaonker, [1961] 1 SCR 1, Pranatha Nat h-Tal ugdar v. Saroj Ranjan
Sarkar, [1962] Supp. 2 SCR 297, Nimaljit Singh Hoon v. The State of West
Bengal and Another, [1973] 3 SCC 753 and MbhinderSi ngh v. Gulwant Singh
and Gt hers, [1992] 2 SCC 213.

This Court in Kewal Krishan v. Suraj Bhan and Another, [1980] Supp. SCC
499, dealt with the case where instead of finding out prima facie case made
out agai nst the accused, the Magistrate passed an order by neticul ously
appreci ating the evidence in a case exclusively triable by a Sessions
Court, at the stage of Sections 203 and 204. The Court held that the

Magi strate conmitted an irregularity by exceeding his jurisdiction and
observed thus :

"At the stage of Sections 203 and 204, Crinminal Procedure Code in a case
exclusively triable by the Court of Session, all that the Magistrate has to
do is to see "whether on a cursory perusal of the conplaint and the

evi dence recorded during the prelimnary in-quiry under Sections 200 and
202. Criminal Procedure Code, there is prinma fade evidence in support of
the charge | evelled against the accused. All that he has to see is whether
or not there is "sufficient ground for proceedi ng agai nst the accused."
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The Court further nmade it clear thus :

"At this stage, the Magistrate is not to weigh the evidence neticul ously as
if he were the trial Court. The standard to be adopted by the Mgistrate in
scrutinising the evidence is not the same as the one which is to be kept in
view at the stage of fram ng charges. The standard of proof and judgnent,
which is to be applied finally before finding the accused guilty or
otherwise is not exactly to be applied at the stage of frami ng charges. A
fortiori, at the stage of Sections 202/204, if there is prim fade evidence
in support of the allegations in the conplaint relating to a case
exclusively triable by the Court of Session, that will be a sufftcieat
ground for issuing process to the accused and conmtting themfor trial to
the Court of Session."

In this view of the matter it is apparent that the Hi gh Court erred in
hol di ng that there was breach of mandatory provisions of the proviso to
Section 202 (2) of the Code and the order of committal is vitiated and,
therefore, requires to be set-aside. The High Court failed | o consider
proviso to Section 200, particularly proviso (a) to the said Section and
al so the fact that inquiry under Section 202 is discretionary for deciding
whet her to issue process (under Section 204) or to dismiss the conplaint
(under Section 203). Under Section 200, on receipt of the conplaint,

Magi strate can take cogni zance and i ssue process to the accused. If the
case is exclusively triable by the Sessions Court, he is required to comm t
the case to the court of Sessions.

However, the |earned counsel for the appellants vehenently sub-mtted that
in a case of conplaint where the case is exclusively triable by the court
of Session, the Magistrate nmust follow the nandate of proviso to sub-
section (2) and exam ne the conplainant and his witnesses on oath before
conmitting the case to Sessions Court as this would give protection to the
accused because he would be in a position to know the case agai nst himand
the evidence relied upon by the conplainant in support of his case. He
relied upon a Full Bench decision of the Kerala Hi gh Court in Mideenkutty
Haji & Ors. v. Kunhikoya & Ors.,(1987) 1 K L.T. 635, The question invol ved
in that case was whether it is nmandatory that a Magistrate, before issuing
process to the accused on a conpl ai nt disclosing as /offence which is
exclusively triable by a Court of Session, shall call upon the conpl ai nant
to produce all his wtnesses and exam ne them on-oath. A Division Bench of
the Court in Sulaimn v. Eachara Worrier, (1978) KLT 424 had'taken the view
that it is not mandatory since the duty to conduct an enquiry under S, 202
(1) of the Code of Crimnal Procedure itself is only discretionary, The
correctness of that view was doubted and hence the question as well as the
cases had been referred to the Full Bench. The Court referred to various
deci sions of Kerala H gh Court wherein a view was taken to the effect that
an inquiry under Section 202 (1.) is desirable in conplaint case which

i nvol ves of fence exclusively triable by the court of Sessions. It /is only
di scretionary and the obligation to conply with the proviso to Section 202
will arise only when Magistrate exercises his discre-tion to hold an
inquiry. The Court also referred to other decisions of various H gh Courts
where the sane view was taken and al so deci sions where the contrary view
was taken. The Full Bench referred to objects and purposes reconrended by
the Law Commi ssion for the new provision of Section 202 in the Act and
finally held that in a conplaint case the inquiry under Section 202 by the
Magi strate into the truth of the conplaint is made mandatory and in a way
it is intended to take the place of investigation by the police. This

saf eguard nust be to take the place of the prelinminary inquiry proceedings
provided in the old Code and that sub-section (2) together with the proviso
must be read as a proviso to Section 202. Wen it is so read, the objects
underlying in the scheme of Chapter XV can be better served.

The Madras High Court in MG Pillai v. T. Pillai, (1983) Cl. L.J. 917 has
hel d that order of conmittal passed under Section 209 by the Magistrate
taki ng cogni zance of an offence under Section 200 and there-after

strai ghtway issuing process under Section 204 is a valid committal order
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and that cannot be challenged as illegal on the ground that Magi strate has
not availed hinself of an inquiry under Section 202. How ever, the Court
further held that once the Magistrate decides to follow Section 202, which
is an enabling provision, the proviso to Section 202 (2) would cone into
operation, which nakes it obligatory for Magistrate to call upon the
conpl ai nant to produce all his w tnesses and exam ne them on oath; the
failure on his part to conply with the statutory direction given under the
said proviso would vitiate the further proceedi ngs taken by him

We agree with the conclusion of the Madras Hi gh Court to the effect that
Section 202 is an enabling provision and it is a direction of the

Magi strat e dependi ng upon the facts of each case, whether to issue process
straightway or to hold the enquiry. However, in case where enquiry is held,
failure to conply with the statutory direction to exam ne all the w tnesses
Wul d not vitiate further proceeding in all cases for the reasons that (a)
in a conplaint filed by a Public servant acting or purporting to act in

di s-charge of his official duties, the question of holding inquiry nmay not
arise, (b) whether to-hold inquiry or not is discretionary jurisdiction of
the Magistrate, (c) even if he decided to hold inquiry it is his further

di scretion to exani ne the wi tnesses on oath. |If he decides to exani ne

wi tnesses on oath in a case triable exclusively by the court of Session, he
shall call upon the conplainant to produce all his w tnesses and exani ne
themon oath, (d) it would al so depend upon facts of each case dependi ng
upon the prejudice caused to the accused by non-compliance of the proviso
(Sec. 465), and (e) that the objection with regard to non-conpliance of
provi so should be taken at the earlier stage when the charge is franed by

t he Sessions Court.

At initial stage, if objection is raised and it is found by the Sessions
Court that by non-holding of inquiry, prejudice is caused to the accused,
he may direct the Magistrate to follow the procedure prescribed under the
proviso. It is no doubt true that by the use of the words "shall", it
appears that |anguage used in the proviso i's of mandatory nature. At the
same time, it is a procedural law and it-is to be read in context of
Section 200 whi ch enables the Mgistrate to i ssue process without holding
any inquiry and that inquiry under Section 202 is itself discretionary one
- giving option to exam ne or not ‘to exam ne w tnesses. Hence, proviso to
the said sub-section is required to be read accordingly though couched in
mandatory term by using the word "shall’. Normally, the procedure
prescribed therein should be foll owed, but non-observance of ‘the said
procedure may not vitiate further proceedings in all cases: In a case where
a conplaint is filed, not by the public servant, and where the offence is
exclusively triable by the court of Session the Mgistrate should foll ow
the proviso to sub-section (2) of Section 202 and call upon the conpl ai nant
to produce all his wtnesses and exam ne themon-oath. This would be in
consonance with the provision of Section 208 which inter alia provides for
supply of copy of statements and docunents to accused. This would al so
facilitate the Sessions Court in fram ng the charge or discharging the
accused. In the Sessions triable case, under Section 226 the prosecution
has to open its case by describing the charge brought against the accused
and stating by what evidence it proposes to prove the guilt of the accused.
On such submi ssion, the Sessions Court is required to consider the record
of the case and the docunments subnmitted therewith and after hearing the
subm ssi ons of the accused and prosecution in this behalf, to decide

whet her there is sufficient ground or not for proceedi ng agai nst the
accused. Upon such considera-tion, if the court finds that there is no
sufficient ground for proceedi ng agai nst the accused, he shall be

di scharged as provi ded under s. 227. |In case, where there is sufficient
ground, court is required to frame the charge as provided under s. 228.
Hence, for the purpose of fram ng the charge al so the recording of such
evidence is necessary. It also facilitates the accused to know all egation
nmade agai nst himas well as evidence in support thereof. However, in a case
where conplaint is filed by a public servant after holding inquiry and
recording the statements, question of recording of such evidence nay not
ari se. Hence, conpliance of proviso by the Mgistrate in all Sessions
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triable cases is not a nust and would not vitiate the further trial unless
prejudi ce caused to the accused is established.

Further, the aforesaid interpretation would be in consonance with Chapter
XXXV of the Cr.P.C., which deals with irregularities in the proceedi ngs,
which may or may not vitiate the proceedings. Sections 460 and 461 provide
which irregularities would or would not vitiate the proceedings. In these
sections, there in no nention of Section 202, For our purpose reference to
Section 465 would suffice, which inter alia specifically provides that
irregularity in the conplaint, sumobns, warrant, order or other proceedings
before or during trial or in any inquiry shall not be a ground for
reversing order passed by the competent Court, unless in the opinion of
that Court a failure of justice has in fact been occassioned thereby. Sub-
section (2) further provides that in determ ning whether any irregularity
in proceedi ng has occasioned a failure of justice, the Court shall have
regard to the fact whether the objection could and shoul d have been raised
at an earlier stage in the proceedi ngs. Hence, the statute does not
expressly provide for nullification of the order as a consequence of non-
conpliance of proviso to sub-section (2) of Section 202, but provides that
unl ess prejudice is caused, the order is not to be set aside. This would
nmean that during inquiry under Section 202 when Magi strate exam nes the

wi t nesses on oath, as far as possible the proviso is to be conplied with
but the mandate i s not absolute.

This is also to be/considered with the fact that this part of hol ding
inquiry is procedural’ one and for that purpose, it would be proper to refer
to the observation nmade by this Courtin The State of Punjab and Anot her v.
Sham al Murari and Another, [1976] 1 SCC 719

"We must al ways renenber that processual lawis not to be a tyrant but a
servant, not an obstruction but as aid to justice. It has been wisely
observed that procedural prescriptions are the hand-nmaid and not the

m stress, a lubricant, not a resistant in the adm nistration of justice.
VWere the non- conpliance, tho proce-dural, will thwart fair hearing or
prej udi ce doing of justice to parties, the rule is mandatory. But, granmar
apart, if the breach can be corrected without injury to a just disposal of
the case, we should not enthrone a regulatory requirenent into a don nant
desi deratum After all, courts are to do justice, not to weck this end
product on technicalities. Viewed in this perspective, even what is
regarded as mandatory traditionally nmay, perhaps, have to be noderated into
whol esone directions to be conplied within tine or in extended tine."

Hence, what energes fromthe above discussionis :

I. (a) Under Section 200 Magistrate has jurisdiction to take cogni zance of
an of fence oa the conplaint after exam ning upon oath the conplainant and
the w tnesses present;

(b) When the conplaint is made in witing by a public servant acting or
purporting to act in discharge of his official duties, the Mgistrate need
not exam ne the conpl ai nant and the witnesses.

(c) In such case Court may issue process or dism ss the conplaint.

Il1. (a) The Magistrate instead of follow ng the procedure stated above nay,
if he thinks fit, postpone the issue of process and hold inquiry for the
pur pose of deciding whether or not there is sufficient ground for
proceedi ng agai nst the person ac-cused. Such inquiry can be held by himor
by the police officer or by other person authorised by him

(b) However, where it appears to the Magistrate that the offence
conplained of is triable exclusively by the court of Sessions, the
direction of investigation by the police officer is not pernissible and he
is required to hold inquiry by hinmself. During that inquiry he may decide
to exanmi ne the witnesses on oath. At that stage, proviso further gives
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mandatory direc-tions that he shall call upon the conplainant to produce
all his witnesses and exam ne them on oath. The reason obviously is that in
a private conplaint, which is required to be commnitted to the Sessions
Court for trial, it would safeguard the interest of the accused and he
woul d not be taken by surprise at the tinme of trial and it would reveal the
version of the witnesses whose list is required to be filed by conpl ai nant
under Section 204 (2) before issuance of the process,

(c) The irregularity or non-conpliance thereof would not vitiate the
further proceeding in all cases. A person conplain-ing of such irregularity
shoul d raise objection at the earliest stage and he shoul d point out how
prejudice is caused or is likely to be caused by not follow ng the proviso.
if he fails to raise such objection at the earliest stage. he is precluded
fromraising such objection |ater.

The High Court failed to notice the provisions of Section 465 of the Code
as the objection with regard to such error, omission or irregularity in the
comm ttal order was required to be raised at the earliest stage. After

comm ttal ‘order in the case, the trial was al nbst over as evidence of the
prosecuti'on wi tnesses was recorded by the sessions court, statements of the
accused under Section 313 of the Code were also recorded, thereafter

wi t nesses were recal |l ed and exani ned, further statenments were recorded and
only at the stage of argunents the contention with regard to the so-called
irregularity was rai'sed, which is upheld by the Sessions Court and the Hi gh
Court. In the background of these facts, we hold that holding of fresh

i nqui ry under Section 202 would be totally unnecessary in the present case
and thereafter to conmt the case again to the Sessions Court. Hence, the
appeal s are allowed, 'the inpugned order passed by the H gh Court is set
aside and the reference made by the Sessions Judge is answered in the

af ore-mentioned terms. The Sessions Court is directed to conplete hearing
of argunents and di spose of the case on nerits in accordance with | aw.

THOWVAS, J. | have read the draft judgnent prepared by my | earned brother

M B. Shah, J, and | respectfully agree with the conclusion that the
judgrment of the Hi gh Court should be interfered with and the Sessions Judge
be directed to proceed fromwhere he stopped. But | have a different
approach regarding the interpretation of Section 202 of the Code of

Crimnal Procedure (for short 'the Code')- Interpretation of the said
provision is of great practical inportance in inquiries and trials. Hence
deem it appropriate to express nmy views on the interpretation of the
proviso to Section 202(2) of the Code.

The facts of this case reflect the glaring exanple of ‘how failure to raise
objection at the appropriate stage could, procrastinate crimna
proceedi ngs unduly to unpal atabl e | evels, Alnobst el even years have passed
since the alleged offence was conmitted (being in possession of arrack
cont ai ni ng nmet hyl al cohol) and except the first two yeas which the Excise
officers took for conpleting the formalities to |aunch the prosecution, the
rest of the years rolled on due to the delay in court procedures. If the

i mpugned order of the High Court is to sustain the already protected
crimnal proceedi ngs which reached al nost final stage in the trial court

al one woul d stand rel egated to square one for comencing all the |ega
steps over again and if the progress thereafter is at the sanme pace quite
possi bly anot her decade woul d be consunmed for the trial to reach where it
has already reached. Is it so inevitable a course to be adopted?

It was on 16.11. 1990 that one Excise Inspector, in his capacity as such
filed the conplaint against the appellants and a few others before a

Judi cial Magistrate of Second Class alleging certain offences which were
exclusively triable by the Court of Session and on 26.5.1990 the said

Magi strate, without exam ning any witness, committed the case to the
Sessions Court. In the Iist of witnesses appended to the conplaint nanes of
ten persons were included. For alnbst six years the case remained in |inbo
in the sessions court presumably due to orders passed by the High Court.
However, by the end of 1993 the decks were cleared for the Sessions Court
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to comence proceedi ngs. Neither then nor when charges were franed by the
Sessions Court on 2.9.1996 nor even thereafter did any of the accused raise
any objection that the order of committal was wong due to non-exam nation
of any witness in the committal court.

It is to be further pointed out that during progress of the trial ia the
Sessions Court, the accused preferred a revision in the Hi gh Court chal -

| engi ng an order passed by the trial court on. 15.3.1997 as per which the
trial court granted permi ssion to re-open the evidence. Even then the
accused did not raise any objection regardi ng non-exam nation of the
witnesses in the conmttal court. The Hi gh Court dism ssed the aforesaid
revision on 27.1.1998. Sonme wi tnesses were recalled by the Sessions Court
for further exam nation and on conpletion of the prosecution evidence,

after such prol onged proceedi ngs, the Sessions Judge woul d have heard
argunent ? as envi saged in Section 232 of the Code of Crimnal Procedure
(For short the Code). It is apparent that the accused did not raise any

obj ection even at that stage regarding the invalidity of conmttal order on
account of non-exam nation of w tnesses in conmttal court. Hence, the
Sessions Court passed over to the next stage envisaged in Section 230 of
the Code ‘and directed the accused to enter upon his defence. The accused
avai | ed thensel'ves of that opportunity and exam ned four w tnesses on the
defence side. It was when argunents were being neard the defence counse

rai sed the objectionson the ground that wi tnesses were not exam ned in the
conmittal court.

It seens that the Sessions Judge felt constrained by the two decisions of
the Kerala H gh Court, one rendered by a Full  Bench in Mideenkutty Haj

and Gt hers v. Kunhikoya and Qthers, [1987] 1 Kerala Law Times 635 and ot her
rendered by a Division Bench in State of Kerala v. Bal akrishnan, (1991) 2
Keral a Law Ti nes 323, Instead of 'succunmbing to the argunents of the defence
that the case should end in conplete acquittal on account of non-

exam nati on of witnesses in the committal court, the Sessions Judge had
chosen to nmake a reference to the Hi gh Court as provided in Section 395(2)
of the Code. The present appellants were dis-satisfied with the aforesaid
ref erence order and hence they challenged that order by filing a revision
before the Hi gh Court. By the inpugned order a Division Bench of the Hi gh
Court disposed of the aforenmentioned reference and the revision petition

The first point is that the stage had passed | ong ago for the accused or
the prosecution to have rai sed objections that the conmittal ‘order was
vitiated due to non-examni nation of w tnesses before the Magistrate issued
process to the accused. Even if there was any such om ssion before process
was i ssued the accused cannot raise it as an objection for the first tine
at the fag end of a long drawn trial in the Sessions Court. Section 465 of
the Code is extracted bel ow :

"465. Finding or sentence when reversible by reason of error, 'om ssion or
irregularity. - (1) Subject to the provisions hereinbefore con-tained, no
finding, sentence of order passed by a Court of competent jurisdiction
shal |l be reversed or altered by a Court of appeal, confirmation or revision
on account of any error, omission or irregularity in the conplaint,

summons, warrant, proclamation, order, judgnent or other proceedi ngs before
or during trial or in any Inquiry or other proceedi ngs under this Code, or
any error, or irregularity in any sanction for the prosecution, unless in
the opinion of that Court, a failure of justice has in fact been oc-

casi oned t hereby.

(2) In determ ning whether any error, omission or Irregularity in any
proceedi ng under this Code, or any error, or irregularity in any sanction
for the prosecution has occasioned a failure of justice, the Court shal
have regard to the fact whether the objection could and shoul d have been
raised at an earlier stage in the proceedings."

The above section, when re-read as to apply to this case, would be thus: No
order by a court of conpetent jurisdiction shall be reversed or altered by
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a revisional court on account of any om ssion in any proceedi ngs held under
this Code unless the court reaches the conclusion that such onission has
occasioned a failure of justice. One of the tests to ascertain whether such
om ssi on has occasioned failure of justice is incorporated in sub-section
(2), i.e. whether objection had been taken at any earlier stage regarding
such om ssion. If no such objection has been taken earlier normally the
court cannot permt that party to raise it at the |ast stage.

While dealing with Section 465(2) of the Code in Kalpnath Rai v. State,
[1997] 8 SCC 732 this Court has stated thus : "Sub-section (2) of Section
465 of the Code is not a carte blanche for Tendering all trials vitiated on
the ground of the irregularity of sanction if objection thereto was raised
at the first instance itself. The sub-section only says that the court

shal |l have regard to the fact ' that objection has been raised at the
earlier stage in the proceedings. It is only one of the considerations to
be wei ghed but it does not mnean if objection was raised at the earlier
stage, for that very reason theirregularity in the sanction woul d spoi

the prosecution and transnute the proceedings into a void trial."

When t he ‘accused have chosen not to rai se objection on the prem se of

om ssion to exan ne w tnesses before process was issued by the magi strate,
it must be taken that they had no grievance that such om ssion had

occasi oned failure of justice. Even if they had taken such objection after
conmittal of the case to the Sessions Court there was no need to turn the
swi tch board backwards as there is no scope for believing that such

om ssi on had occasi oned failure of justice. This is because no evi dence of
any witness would be used in the trial court unless such w tness was
examned in the trial court and the accused is afforded reasonabl e oppor-
tunity to cross-exani ne him

Now | will proceed to the next question whether the nagistrate Shoul d have
exam ned all the witnesses of the prosecuti on before the case was committed
to the Court of Session, or before process was issued to the accused.

Power of taking cognizance of offence and the conditions for the sane are
dealt with in Chapter XIV of the Code of which Section 190 specifies the
powers of a magistrate to take cogni zance of the offence. Three different
sources are indicated therein of which what is material in this case is
taki ng cogni zance "upon receiving a conplaint of facts which constitute
such of fence". Taking cogni zance of the offence involves the exercise of
deci di ng whet her process should be issued to the accused. Section 204 of
the Code envi sages "issue of process". |t only nmeans issuing either sunmmons
or warrant for the purpose of bringing the accused before such magi strate.
The provision says that sumon or warrant need be issued only if the

magi strate is of opinion that "there is sufficient ground for proceeding".
Sub-section (3) says that in any proceeding instituted on conplaint made in
witing, the sumons or warrant issued shall be acconpani ed by a copy of
such conpl ai nt .

| may turn back to Chapter XV of the Code which contains the provisions to
be i nvoked during the interregnum between filing of -the conplaint and

i ssuance of process to the accused. Section 202 deals wth postponenent of
process. The first sub-section says that any magi strate, on receipt of a
conpl aint of offence, "may if he thinks fit postpone the issue of process
agai nst the accused", for resorting to any of the two courses i.e. either
inquire into the case hinself or direct an investigation to be nade. But if
the offence is triable by a Court of Session the nmagi strate cannot nake a
direction for investigation. So the nmagi strate taking cognizance of the

of fence upon a conpl aint, when such offence is not triable by the Sessions
Court, can adopt either of the three courses: (1) straightway-issue the
process or (ii) he can postpone the issue of process for holding an inquiry
or (iii) he can direct an investigation to be nade. If the offence is
triable by a Court of Session, it is inpermssible for the nmagistrate to
direct an investigation. To see whether in such cases he can straightway

i ssue process to the accused w thout holding the inquiry, a carefu
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interpretation of sub-section (2) of Section 202 of the Code is called for.
That sub-section is hence extracted bel ow :

"(2) In an inquiry under sub-section (1), the Magistrate may, if he thinks
fit, take evidence of w tness on oath;

Provided that if it appears to the Magistrate that the offence conpl ai ned
of is triable exclusively by Court of Session, he shall call upon the
conpl ai nant to produce all his w tnesses and exam ne themon oath."

It nmay appear, prima facie, that the question of examining all wt-nesses
woul d arise only when the magistrate opts to hold an inquiry, otherw se
not .

The crucial issue therefore iis, when the of fence, sought to be taken

cogni zance of by the magistrate, is exclusively triable by the Court of
Session, is it incunmbent on the magistrate to conduct an inquiry as
enjoined in the proviso to Section 202(2) of the Code or can he di spense
with such inquiry. The answer would not have been difficult if we go by the
pl acenent' of the said proviso alone, as it can then be said that inquiry is
not a nmust. |[f-the said proviso was placed in Section 200 of the Code even
a doubt that the legislative idea is to have all w tnesses exami ned by the
magi strate when the offence conplained of is triable exclusively by the
Court of Session woul d have been di spl aced. Nonet hel ess the pl acenent of
the proviso is not theonly criteria in discerning the legislative intent.

I ndi cations can be gathered from ot her connected provisions for taking a
contrary view.

Chapter XVl of the Code contains provisions for commencenent of proceedings
before magi strate. Section 204, which is already referred to, enjoins on
the magistrate to i ssue process if the magistrate forns the opinion that
there is "sufficient ground for proceeding". Wen the offence is triable by
a court of session the task of the magistrate cannot be restricted to

consi deri ng whet her process shoul d be issued. There must be sufficient
ground for proceeding. Proceeding to what? In this context Section. 208 of
the Code is inportant and hence it i's extracted bel ow

"208. Supply of copies of statements and documents 'to accused in ot her
cases triable by Court of Session. - Were, in acase’instituted otherw se
than on a police report, it appears to the Magistrate issuing process under
Section 204 that the offence is triable exclusively by the Court of
Session, the Magistrate shall without delay furnish to the accused, free of
cost, a copy of each of the follow ng :

(i) the statenents recorded under section 200 or section 202, of al
per sons exam ned by the Magistrate;

(ii) the statenment and confessions, if any, recorded under section 161 or
section 164;

(iii) any docunments produced before the Magistrate-on which the prosecution
proposes to rely :

Provided that if that Magistrate is satisfied that any such docunent is
vol um nous, he shall, instead of furnishing the accused with a copy
thereof, direct that he will only be allowed to inspect it either
personal ly or through pleader in Court."

Three categories of docunents are mentioned in the aforesaid sec-tion the
copi es of which the nagistrate, who proceeds fromthe stage in Section 204,
has to supply to the accused free of cost (in a conplaint case involving an
of fence triable exclusively by a Court of Session). As the words used here
are "shall furnish", it is alnost a conpelling duty on the nagistrate to
supply the said docunment to the accused. How can the nagistrate supply such
docunents? (In the present context the docunents referred to in the third
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category nentioned in clause (iii) are not inpor-tant.) The first category
delineated in clause (1) of Section 208 consists of "statenent recorded
under Section 200 or Section 202 of all persons exam ned by the

magi strate.” It is nowinportant to note that the words "if any" have been
used in the .second category of docunents which is delineated in clause
(ii) of Section 208, but those words are absent while delineating the first
category. In ny view those two words have been thoughtfully avoi ded by
Parlianment .in clause (i).

If a magistrate is to conply with the aforesaid requirenents in Section 208
of the Code (which he cannot obviate as the | anguage used in the sub-
section is of any indication) what is that manner in which he can do it in
a case where he failed to exam ne the witnesses before issuing process to
the accused? The nere fact that the word ""or" is enployed in clause (1) of
Section 208 is not to be understood as an indication that the magistrate is
given the freedomto di spense with the inquiry if he has already exam ned
the compl ai nant under Section 200. A case can be visualized in which the
conpl ainant is the only eye witness or in which all the eye witnesses were
al so present when the conplaint was filed and they were all exam ned as
required 'b Section 200. In such a case the com plai nant, when asked to
produce all his witnesses under Section 202 of the Code, is at liberty to
report to the magi strate that he has no other witness than those who were
al ready exam ned under Section 200 of the Code. When such type of cases are
borne in the mind it is quite possible to grasp the utility of the word
"or" which is enployedin the first clause of Section 208 of the Code. So
the intention is not to indicate that the inquiry is only optional in the
cases nmentioned in Section 208.

It is pertinent to consider yet another aspect. It is of inportance from
practical point of viewalso. Section 209 of the Code enjoins on the

nmagi strate to commt the case to the Court of Session after conplying with
the provisions in Section 208 of the Code. Once the case is comtted it
proceeds to the next stage for which the venue is the Court of Session. The
trial in the Court of Session is envisaged in Chapter XVIII. It nust be
borne in mnd that in the Sessions Court a public Prosecutor alone can
conduct prosecution, whether the case was instituted on police report or on
conplaint. Section 226, falling within the aforesaid Chapter, requires the
public prosecutor to nmake the open address to the Sessions Court. That
section reads thus :

"226. Opening case for prosecution. - Wen the accused appears or is
brought before the Court in pursuance of a commtment of the case by
descri bing the charge brought under section 209, the prosecutor shall open
hi s case agai nst the accused and stating by what evidence he proposes to
prove the guilt of the accused,"”

If a case instituted on conmplaint is conmitted tothe Court of Session

wi t hout conmplying with the requirenents in clause (1) of Section 208 of the
Code howis it possible for the public prosecutor to know i n advance what
evi dence he can adduce to prove the guilt of the accused? If no inquiry
under Section 202 in to be conducted, a nmagi strate who deci des to proceed
only on the avernments contained in the conplaint filed by a public servant
(who is not a witness to the core allegation) and such a case is conmitted
to the Court of Session, its inevitable consequence woul d bethat the
Sessi ons Judge has to axe down the case at the stage of Section 226 itself
as the public prosecutor would then be helpless to state "by what evidence
he proposes to prove the guilt of the accused". If the offence is of a
serious nature or is of public inportance the consequence then would be

m scar-riage of justice.

In this context it is useful to know the reason for incorporating such a
proviso in Sub-section (2) of Section 202 of the Code. For that purpose a
peep into the corresponding | egal position which existed prior to the

i ntroduction of the new Code will be useful.
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Under the Code of Crimnal Procedure 1898 (old Code) a full-fledged

nmagi strate inquiry was contenplated in the conmmttal court and the
prosecution was then required to examne all the witnesses at that stage
itself. By Act 26 of 1955 the Parlianent abridged the above procedure and
it was provided therein that in police charge-sheeted cases only the wt-
nesses to the occurrence need be examned in the commttal court (vide
Section 207A of the ol d Code).

Wil e the situation remained thus as provided in Section 207A of the Code,
the Law Commi ssion submitted its 41st Report recommendi ng various changes
in the Code anpbng which it was recommended that inquiries in commtta
courts should be dispensed with. After giving el aborate reasons for such
abolition the Law Conmi ssion nade the foll owing recomendati ons al so

"W are recomendi ng an-a subsequent chapter (referred to earlier) the
abolition of conmitrment inquiries. This necessitates certain anendnments in
the procedure to be followed in an inquiry into conplaints where the

of fence conpl ai ned of is one triable exclusively by the Court of Sessions.
We recommend that the Magi strate who takes cogni zance of such offence on
conpl ai nt'_nust hinself nake an inquiry into the conplaint, and call upon
the conplainant to produce all his wtnesses and exam ne them on oat h.
Further, in such cases the Magistrate should not direct an investigation by
a police officer or other person. For this purpose, we propose two
amendments of Section 202 in the form of another proviso to sub-section (1)
and a proviso to sub- section (2)"’

The reconmendati ons so made by the Law Comm ssion have been virtually

i ncorporated by Parlianment in Section 202 of the present Code. This Court
has al ready taken the stand that it would be advantageous to | ook into the
del i berations made in the |legislature, the objects and Reasons for the
enact ments including recomendations of the Law Com mi ssion for the purpose
of discerning the |egislative idea behind inclusion of any particul ar
provision (vide Santa Singh v. State of Punjab, [1977] 1 SCR 229 and
Mthilesh Kumari v. Prem Behari Khare, [1989] 2 SCC 95. In the latter

deci sion a two-judge Bench has stated thus :

"I's it permssible to refer to the Law Conmi ssion’s Report to ascertain the
| egislative intent behind the provision? W are of 'the view that where a
particul ar enactnent or amendnent is the result of reconmendation of the
Law Conmmi ssion of India, it may be permissible to refer to the rel evant
report as in this case. Wat inmportance can be given to it -will depend on
the facts and cir-cunstances of each case.”

Regardi ng Section 202 of the Code Parlianent has taken the cue fromthe Law
Conmi ssi on Reconmendati on and introduced all the parameters in accordance
wi th such recomrendati ons. That is yet another factor which | ends support
to the interpretation which | have adverted to above. Thus | have no doubt
that the proviso incorporated in Sub-section (2) of Section 202 of the Code
is not nerely to confer a discretion on the nagistrate, but a conpelling
duty on himto performin such cases. | wish to add that the nagistrate in
such a situation is not obliged to exam ne w tnesses who coul d not be
produced by the conpl ai nant when asked to produce such w tnesses. O course
if the conplainant requires the help of the Court to sunmon such witnesses
it is open to the nagistrate to i ssue such sumons, for, there is nothing
in the Code which prevents the nagistrate fromissuing such summons to the
Wi t nesses.

| reiterate that if the nagistrate omits to conply with the above

requi rement that would not, by itself, vitiate the proceedings. If no
objec-tion is taken at the earlier stage regardi ng such om ssion the court
can consi der how far such om ssion would have | ed to mscarriage of
justice, when such objection is taken at a |ater stage. A decision on such
bel at ed obj ection can be taken by bearing in mnd the principles adunbrated
in Section 465 of the Code.
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Wth all the above reasons | agree with ny | earned brother that the
i mpugned order passed by the High Court is to be set aside and the Sessions
judge be directed to dispose of the case on nerits in accordance with | aw,




