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PETI TI ONER
MS CIPLA LTD. & ORS.

Vs.

RESPONDENT:
Rl PU DAMAN BHANOT & ANR

DATE OF JUDGVENT: 12/ 04/ 1999

BENCH
S. Saghir Ahmad, S. Raj endra Babu

JUDGVENT:

S. SAGH R AHVAD, J.
Leave granted.

The appellant is a pharnmaceutical conpany engaged in
manuf act uri ng and marketing of various phar maceuti ca
products.

The r espondent was appoi nted as a Medi ca
Representative of ‘the appellant with his headquarter at
Ludhi ana. Under the jobs assigned to the respondent, he was
to visit the doctors, hospitals and chem sts to pronote the
sal e of nedicines nmanufactured and marketed by t he
appel | ant . One of the duties of the respondent was to
submit a daily report of the visits nade by him specifying
the persons visited and the sanples or pronotional materials
distributed by him |In the daily report of 31st of August,
1989, the respondent indicated that he had visited one Dr.
K R Singla at Ropar. He also.indicated in his /daily
report that he had visited Ms Singla Medicos, Ropar to whom
he distributed various sanples of the-appellant’s products.
It was |ater discovered by the appellant that Dr. Si ngla
had already died on 7th of August, 1989, having been kill ed
by the terrorists and that Ms Singla Medicos at Ropar had
been cl osed from 08.08. 1989 onwar ds.

Rul e 14 of the Service Rules applicable to the Mdica
Representatives enpl oyed in the appellant’s Conpany provides
as under: -

"14. M SCONDUCT

(d) Fraud or dishonesty in connection wth t he
Conpany’ s busi ness or property.

(1) Submission of false daily reports or irregularity
in subm ssion of daily reports.”

Since the respondent had submtted a report that he
had visited Dr. Singla on 31.8.1989 which was obviously
false as Dr. Singla had already been killed by the
terrorists on 7th of August, 1989, a charge-sheet for the
m sconduct, specified in Rule 14, was issued to him on
23.12.1989 on the basis of which a departmental enquiry was
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hel d agai nst the respondent which was conpl eted on 18.5.1990
and the findings recorded by the Enquiry officer were that
the charges levelled against himwere fully proved. On the
basis of the above findings, the services of the respondent
were termnated by order dated 18.6.1990. This order was
chal | enged by the respondent in the departnental appeal on
26.6.1990 but the appeal was dism ssed. The respondent
thereafter raised an industrial dispute which was referred
to the Labour Court, Ludhiana on 10.4.1991. Wiile the
matter was pending before the Labour Court, the appell ant
noved an application on 10.3.1995 that since the respondent
was only a Medical Representative, he was not covered by the
definition of "workman" as laid dowmm in the Industria
Di sputes Act, 1947 and consequently the proceedings before
the Labour Court were wholly without jurisdiction. The
prelimnary objection raised by the appellant was accepted
by the Labour Court which, by its Award dated 02.05.1995,
hel d that the respondent was not a "wor kman" and
consequent|ly di sm'ssed the ref erence. The respondent
chal | enged this Award before the Punjab & Haryana Hi gh Court
and by its judgnent dated 12.08.1996, the H gh Court set
aside the Award and remanded the case back to the Labour
Court for deciding the matter afresh. On 22.12.1997, the
Labour Court decided another prelimnary issue which was to
the effect "whether afair and proper enquiry was held" and
it was held that fair and proper enquiry was not held and
the termnation order passed by the appellant was wholly
illegal and voidas it was found by the Labour Court that
the respondent, in spite of his request, was not allowed the

assistance of an advocate. 1t was further found that the
term nation order was passed by an authority who was not the
appointing authority of the respondent and, therefore, it

was bad. The appellant, thereafter, filed Wit ‘Petition
No. 1010 of 1998 in the Punjab & Haryana H gh Court but the
H gh Court by its judgnent dated 23.05.1998 dism ssed the
Wit Petition. It is in these ~circunstances that the
present appeal has been filed in this Court.

We have heard the | earned counsel for the parties.

M. Ashok Desai, |earned senior counsel appearing on
behal f of the appellant has contended that since the Service
Rules applicable to the respondent specifically provided
that he can have the assistance of a co-representative in
the departnental enquiry, the Labour Court was wong in
hol ding that the respondent was entitled to the assistance
of an advocate.

Learned counsel appearing on behalf of the respondent
has contended that though the Service Rules allow the
assistance of a co-representative in the departmenta
enquiry, the respondent, nevertheless, was entitled to be
represented by a practising advocate in the departnenta
proceedi ngs as the questions involved in those proceedings
were conplicated which could not be tackled by t he
respondent as he was not aware of the basic principles of
| egal proceedings or their inplications, or, for that
matter, the rmanner in which those proceedings were to be
conduct ed.

The rel evant Service Rules are quoted bel ow -

"16. a) The Representative agai nst whom an enquiry
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has to be held shall be given a charge-sheet, «clearly
setting forth the circunstances appearing agai nst him and
requiring explanation. He shall be given an opportunity to
answer the charge and be permitted to be defended by a co-
Representative of his <choice. Except for reasons to be
recorded in witing by an Oficer holding the enquiry, the

Representative shall be permtted to produce witnesses in
hi s defence and to cross-exam ne w tnesses on whose evi dence
the charge rests. A concise summary of the evidence

produced by either side and the Representative’'s plea shal
be recorded.

b) A Representative agai nst whomaction is proposed to
be taken wunder Service Rule 16 nmay be suspended pending
enquiry. A Representative who is suspended shall be paid a
subsi stence al | owance during the period of suspension at the
rate of 50% of his salary. The order of suspension shal
take effect imrediately on the receipt of the comunication
to the Representative. If, as a result of the enquiry held,
or explanation tendered, it is decided not to take any
action against the Representative he shall be deened to have
been on duty and shall be entitled to full salary for the
peri od of suspension.

c) In awardi ng puni shnent under the Service Rules, the

Manager shall take into account the gravity of t he
m sconduct , t he previ ous record, if any, of t he
Repr esent ati ve, any ot her ext enuating or aggravating

ci rcunst ances that my exist.

d) If a Representative refuses to accept ~a charge-
sheet, order or any other communicationissued in accordance
with the Service Rules and provided that the sane is sent by
regi stered post acknow edgenment due and if he refuses to
acknow edge the receipt of the conmunication and if he fails
to attend the enquiry, the enquiry shall be conducted ex-
parte and the Representative shall be responsible for the
consequences thereof."

These Rules indicate that a person agai nst whom the
departnental proceedi ngs have been initiated wll be
entitled to avail of the assistance of a co-representative
of his choice in those proceedings.

In Kal i ndi and Os. VS. Tata Loconotive &
Engi neering Conpany Ltd., AIR 1960 SC 914 = 1960 (3). SCR
407, it was held that a workman agai nst whom a departnenta

enquiry is held by the Managenent has no right to be
represented at such enquiry by an outsider, not even by a
representative of his Union though the Managenment may in its
di scretion allow the enployee to avail of such assistance.
So also in Dunlop Rubber Conpany vs. Worknen, 1965 (2) SCR
139 = AIR 1965 SC 1392 = 1965 (1) LLJ 426, it was |aid down
that an enployee has no right to be represented in the
di sciplinary proceedings by another person unless the
Service Rules specifically provided for the sane. A
Three-Judge Bench of this Court in Crescent Dyes and
Chemicals Ltd. vs. Ram Naresh Tripathi, (1993) 2 SCC 115 =
1992 Suppl . (3) SCR 559, laid down that the right to be
repr esent ed in the departnental proceedings initiated
agai nst a del i nquent enpl oyee can be regulated or restricted
by the Managenent or by the Service Rules. It was held that
t he right to be represented by an advocate in t he
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departnental proceedings can be restricted and regul ated by
statutes or by the Service Rules including the Standing
Orders, applicable to the enpl oyee concerned. The whol e
case law was reviewed by this Court in Bharat Petroleum
Corporation Ltd. vs. Mharashtra Genl. Kangar Union &
Os., (1999) 1 SCC 626, and it was held that a delinquent
enpl oyee has no right to be represented by an advocate in
the departnental proceedings and that if a right to be
repr esent ed by a co-workman is given to hi m t he
departrmental proceedings would not be bad only for the
reason that the assistance of an advocate was not provided
to him

The finding of the Labour Court that the order of
term nation was bad for the reason that it was not issued by
the Personnel Manager who was the appointing authority of
the respondent but was issued by the GCeneral Manager
(Marketing) who was not conpetent cannot be sustained as in
recording this finding, the Labour Court does not refer to
Service. '‘Rul'es which ought to have been done as it was
pointed out to himthat the General Manager (Marketing) was
an O ficer superior in rank to the Personnel Manager but the
Labour Court brushed aside the subnission on the ground that
not hi ng was brought on record to indicate that the Genera
Manager (Marketing) was superior in rank. W refrain
oursel ves from nmaki ng any observation on the nerit of this
guestion as the whole matter is being remanded for deciding
these questions afresh. W would only say that the Labour
Court should decide all the issues together and shall not
split the issues into prelimnary or non-prelimnary issues
so that the proceedings may cone to an end at the earliest.

In view of the above, the Interi mAward passed by the
Labour Court cannot be sustained nor can the judgment passed
by the Hi gh Court be upheld.. The appeal 1is consequently

al | owed. The Interim Award passed by the Labour Court as
upheld by the Hi gh Court is set aside and the Labour / Court
is directed to decide the whole matter afresh in the 1ight

of the observations made above and in accordance w th | aw.




