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Enqui ry- Whet her i ncludes Proceedi ngs before I ndustria

Tri bunal -Industrial Disputes Act, 1947 (14 O 1947), ss. 3,
33A

HEADNOTE:

The Conpany after regul ar enquiry and pendi ng perm ssion of
the Industrial Tribunal under s. 33 of the Industria
Di sputes Act, 1947, suspended sone. workmen without pay,
wher eupon the worknmen filed applications unders. 33A of the
Act before the 'Industrial Tribunal on the ground-that their
suspension wthout pay beyond ten days was against the
provi sions of the Standing Orders governing their conditions
of service to the effect that an enpl oyee might be suspended
provi ded the suspension without pay, whether as - punishnent
or pending enquiry, did not exceed ten days. The Tribuna
dism ssed the workmen's applications wunder S 33A and
granted permssion to the Conpany to dismiss the workmen
concer ned. The workmen appeal ed. The Appellate Tribuna
uphel d the order granting perm ssion to dismss the worknen
but canme to the conclusion that the words " pending- enquiry
" in cl. 27 O the Standing Orders included proceedings
before the Industrial Tribunal and that there was breach of
the Standing Orders.

Held, that the enployer could apply under s. 33 O the
I ndustrial Disputes Act, 1947, for permission to dismiss an
enpl oyee when after a regular enquiry he had cone to the
finding that the case agai nst the enpl oyee was proved and
that the puni shment of dism ssal was the proper punishnent.
The Industrial Tribunal had not to enquire into the conduct
of the enployee or the nerits of dism ssal but see whether a
Prima facie case had been nade out and a fair enquiry nmade
by the enployer. The time taken before the Tribunal in such
proceedi ngs was beyond the control of the enpl oyer.

Standi ng Orders were concerned with enpl oyers and enpl oyees
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and not with Tribunals. |In the instant case, the words
pending enquiry " in cl. 27 of the Standing Orders, referred
only to the enquiry by the enployer and not to the pro-
ceedi ngs before the Tribunal

The principle laid down in Lakshm Devi Sugar MIIl’'s case
that workmen would not be entitled to paynent of wages
during the whole period of suspension if the Tribunal gave
perm ssion to, dismss them would apply only to cases where
there was a ban under s. 33 and the enployer had to apply
under that section for lifting the ban after conpleting the
enquiry.

720

Ranpal at Chamay v. The Assam Ol Co. Ltd., (195 4) L.AC
78, dissented from

The Autonpbile Products of India Ltd. v. Rukanji Bala,
[1955] 1 S.C. R 1241, referred to.

Lakshm  Devi SugaR MIls Ltd.~v. Pt. Ram Sarup, [1956]
S.C. R 916, fol lowed and expl ai ned.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 768 of 1957.
Appeal by special l'eave fromthe judgment and order dated
Septenber 21, 1956, of the Labour Appellate Tribunal of
India at Calcutta in Appeal No. Cal. 101 of 1956.

M C. Set al vad, ' Attorney-General ~ for India, S. N
Mukherjee and B. N. Ghosh, for the appellants.

Di pak Dutta Choudhri, for the respondents.

1959. April 21. The Judgnent of the Court was delivered by
WANCHOO, J.-This is an appeal by special |eave against the
decision of the Labour Appellate Tribunal of India in an
industrial matter. The appellant is the -Ranipur Colliery
-(hereinafter called the conpany) which carries on the

busi ness of coal mining in Dishergarh (Wst Bengal). The
respondents are six workmen enpl oyed by the conpany. They
al ong with anot her person were working as tub-checkers. It

was found- that they were nmaking fal se reports both as to
quality and quantity of coal, which it was their duty to
check, wth the result that the conpany suffered |o0ss.
Consequently, the company served charge-sheetS on them and a
regul ar enquiry was held on April 13, 1955, at which they
were present and bad full opportunity to give t heir
expl anati on, cross-exam ne wtnesses and generally contest
the charge. The conpany cane to the conclusion after the
enquiry that the workmen were guilty of the misconduct wth
which they were charged and should be dism ssed. ~ As, how
"ever, an industrial dispute between the company and. its
workmen was pending before the Industrial Tribunal, the
conpany applied under s. 33 of the Industrial D sputes Act
(hereinafter called the Act) for permission to dismss the
wor kmen. It appears that five out
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of seven worknmen filed two applications under s. 33- A of
the Act before the Industrial Tribunal on the ground that
they had been suspended w thout pay from May 4, 1955, and
that this was against the provision of the Standing Oders
governing their conditions of service. These three
applications were heard together by the Industrial Tribunal
which came to the conclusion that the perm ssion should be
granted to the conmpany to dismss the seven worknmen and
accordingly did so. Having granted this permssion, the
I ndustri al Tri bunal , in consequence, di smi ssed t he
applications under s. 33-A

Six of the worknen then went up in appeal to the Labour
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Appel late Tribunal against the grant of permission to
di smss and the dismissal of their applications under s. 33-
A. Their case was (i) that no perm ssion to dismss should
have been granted, and (ii) that five of them had been
pl aced wunder suspension w thout wages for an indefinite
period in violation of the express provision of the Standing

Orders and therefore they were entitled to relief. The
Appel l ate Tribunal dism ssed the appeal with respect to the
grant of permission to dismiss. |It, however, cane to the

concl usion that there was a breach of cl. 27 of the Standing
Orders, and therefore allowed the appeal of five workmen
(other than Akhey Roy), who had applied under s. 33-A and
ordered that they should be paid their wages fromthe date
of suspension wthout pay to the date of the Industria

Tribunal’s order, less ten days as provided in cl. 27 of the
Standi ng Orders. Ther eupon the conpany applied to this
Court for special [eave which was granted; and that is how
the matter has

cone before us.

It appears that Akhey Roy has been unnecessarily joined as a
respondent, for the order of the Appellate Tribunal does not
show that any relief was granted to himand his appeal to
the Appellate Tribunal rmust therefore be taken to have been
di sm ssed

Thus the only point that falls for consideration is whether
suspensi on wi thout pay pending perm ssion of the Industria

Tri bunal under s. 33 of the Act is a

91
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breach of cl. 27 of the Standing Orders. The brief facts
necessary in this connection are these: Seven worknmen were
served with charge-sheets on April 1, 1955. After their
replies had been received, an enquiry was held on April 13,
1955, and they were found guilty, of misconduct. 't was
deci ded thereupon to apply for permssion for their
di sm ssal under s. 33 of the Act. The application was nade
to the Tribunal on April 29, 1955. Thereafter the workmen
wer e suspended on May 4, 1955, without pay pendi ng orders of
the Industrial Tribunal

Cl ause 27 of the Standing Orders, on which reliance has been
pl aced, reads thus-

" An enpl oyee may be suspended, fined or dismssed w thout
notice or any conpensation in lieu of notice if he is~ found
to be guilty of m sconduct, provided suspension w thout pay,
whet her as a puni shnent or pendi ng enquiry, shall” not exceed
ten days

The contention on behalf of the workmen is that the words
pendi ng enquiry " appearing in cl. 27 include enquiry under
s. 33 of the Act before the Industrial Tribunal  also.
Therefore, if the Industrial Tribunal takes |onger than ten
days to decide the application under s. 33 and the  workman
i s suspended without pay, there would be a breach of cl. 27
of the Standing Orders after ten days are over. On the
other hand, it is contended on behalf of the conpany that
the words " pending enquiry inel. 27 refer only to the
enquiry by the enployer and not to the proceedings before
the Industrial Tribunal under s. 33. The Appellate Tribuna

has conme to the conclusion that the words " pending enquiry
" in cl. 27 include proceedings before the Industria

Tri bunal under s. 33 and therefore if suspension w thout pay
is for nore than ten days, even though it nay be pending
orders of the Industrial Tribunal under s. 33, there is a
breach of el. 27 of the Standing Orders. 1In this connection
it has relied on an earlier decision of its own in Ranpal at
Chamar v. The Assam G| Co., Ltd. (1), where the words were
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pending full enquiry It was of opinion that there was

no di fference between " pending

(1) [1954] L.A C 78.
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enquiry " and " pending full enquiry " and that the

proceedi ngs before the Industrial Tribunal under s. 33

are al so included in these words.

W agree that there is no real difference between pending
enquiry " which appears in cl. 27 of the Standing Orders and
" pending full enquiry " which appeared in the Standing
Orders in The Assam G| Conpany case (1). But we are of
opi nion that the view taken by the Labour Appellate Tribuna
both in The Assam O | Conpany case (1), and in this case is
i ncorrect. This Court has held in The Automobile Products
of India Ltd. v. Rukanji Bala (2) that s. 33 inposes a ban
on the enployer to disnmiss a wrknman and it gives power to
the Industrial Tribunal, on an application mde to it, to
grant or wthhold the perm ssion to dismss, i.e., to [lift
or nmaintain the ban. So far, however, as the enployer is
concerned, his enquiry is (or, at any rate, should be) over
when he conmes to the finding that the case against the
enpl oyee is proved and that the punishment of dismissal is
the proper punishnment. It is only then that the enployer
applies under s. 33 for permission to dismss the enployee.
Further, the proceedings under s. 33 are not an enquiry by
the Industrial Tribunal into the rights or wongs of the
dismssal; all that it has to see is whether a prima facie
case has been made out or not for lifting the ban inposed by
the section and whether a fair enquiry has been made by the
enpl oyer in which he cane to the bona fide conclusion that
the enpl oyee was guilty of msconduct. Once it found these
conditions in favour of the enployer, it was bound to grant
the permssion sought for by him It is thus clear that
proceedi ngs under s. 33 are not in-the nature of an ' enquiry
into the conduct of the enployee by the Industrial Tribunal
(see Lakshm Devi Sugar MIIs Ltd. v. Pt. Ram Sarup (3)).
The proceedings therefore before the |Industrial /Tribuna
cannot be called an enquiry ‘into the conduct of the
enpl oyee. On the other hand, ‘the enquiry which is
contenplated by cl. 27 is an enquiry into the conduct of the
enpl oyee. That enquiry could

(1) [1954] L.A.C 78. (2) [1955] 1 S.C R 1241

(3) [1956] S.C.R 916.
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only be by the enployer. Therefore, when ¢l. 27 uses the
words " pending enquiry ", these words can only refer to the

enquiry by the enployer into the conduct of the  enpl oyee.
It is, in our opinion, entirely unnecessary that the words "
pendi ng enquiry " should have been qualified by the words
by the enpl oyer before they can be interpreted as referring
to the enquiry by the enployer. Standing Orders are
concerned with enployers and enpl oyees and not with ' tribu-
nals. Therefore, when an enquiry is mentioned in cl. 27 it
can in the context only refer to the enquiry by the enployer
and not to a proceeding under s. 33 before the tribunal. W
are therefore of opinion that in the context in which these
words have been used in cl. 27 they nean an enquiry by the
enpl oyer and are not referable to the proceedi ngs under s.
33 of the Act before the Tribunal

The schene and object of s. 33 also show that this
conclusion is reasonable. Section 33 of the Act, as already

stated, inposes a ban on the enployer, thus preventing him
from dismssing an enployee till the permission of the
tribunal is obtained. But for this ban the enployer would

have been entitled to dism ss the enpl oyee inmediately after
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the conpletion of his enquiry on coming to the conclusion
that the enployee was guilty of msconduct. Thus if s. 33
had not been there, the contract of service with the
enpl oyee would have cone to an end by the disnissa
i mediately after the conclusion of the enquiry and the
enpl oyee woul d not have been entitled to any further wages.
But s. 33 steps in and stops the enployer from disn ssing
the enployee i mediately on the conclusion of his enquiry
and conpels himto seek pernmission of the Tribunal, in case
some industrial dispute is pending between the enployer and
his enpl oyees. It stands to reason therefore that so far as
the enployer is concerned he has done all that he could do
in order to bring the contract of service to an end. To
expect himto continue paying the enployee after he had cone
to the conclusion that the enpl oyee was guilty of m sconduct
and shoul d be disnissed, is, in our opinion, unfair, sinmply
because of the accidental
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ci rcunst ance that an industrial dispute being pending he has
to apply to the tribunal for permission. It seens to us

therefore that in such a case the enployer would be
justified in suspending the enployee without pay after he
has made up his mnd on a proper enquiry to disnmss him and

to apply to the tribunal for that purpose. |If this were not
so, he would have to go on paying the enpl oyee for not doing
any work, and the period for which this will go on wll

depend wupon an accidental circunstance, viz., howlong the
tribunal takes in concluding the proceedi ngs under s. 33.
In the present case the application for permission was nade
on April 29, 1955, and the Tribunal’s award was  given on
March 10, 1956, nore than ten nonths later. So-if the view
taken by the Appellate Tribunal is correct, the enployer has
to pay the enployee for this period of nore than ten nonths,
even though the enpl oyer had conpl eted hi's enquiry and made
up his mnd to dismiss the enployee long before and ‘would
have done so but for the ban inmposed by s. 33. The / purpose
of providing ten days as the nmaxinmum period of suspension
wi t hout pay pending enquiry in cl. 27 obviously is‘that the
enpl oyer should not abuse the provision of  suspension
pending enquiry and delay the enquiry inordinately, thus
keeping the enployee hangi ng about wi thout pay for a |[|ong
peri od. The object further seens to be to see that the
enpl oyer finishes his enquiry pronptly within ten days if
the suspension of the enployee is without pay. But it could
not have been intended that the Industrial Tribunal _should
al so conclude the proceedi ngs under s. 33 within ten days,
and if that was not done there would be a breach of cl. 27.
In any case the tinme taken by the proceedings | before the
tribunal under s. 33 is beyond the control of the enployer
and as the provisions of el. 27 would be inappropriate and
i napplicable to the said proceedings.” W are therefore of
opi nion that the words " pending enquiry " in cl. 27 both in
the context and in justice and reason refer only to the
enquiry by the enployer and not to the proceedings before
the tribunal under s. 33.

This interpretation would not cause any serious
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hardship to the enployee, for if the tribunal grants
perm ssion to the enployer to disniss the enployee he wll
not get anything fromthe date of his suspension w thout pay
; on the other hand, if the tribunal refuses to grant the
perm ssion sought for, he would 'be entitled to his back
wages fromthe date of his suspension wi thout pay. W may
in this connection refer to the case of Lakshm Devi Sugar
MIlls Ltd. (1) where a simlar point arose for decision. 1In
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that case the Standing Orders -provided suspension wthout
pay only for four days. It was there held that suspension

wi t hout pay pending enquiry as al so pending permssion of
the tribunal could not be considered a punishment, as such
suspensi on without pay would only be an interimneasure and

would last only till the application for permssion to
punish the workman was made and the tribunal had passed
orders thereon. It was also held that if the pernission was

accorded the workman woul d not be entitled to payment during
the period of suspension but if the pernission was refused
he woul d have to be paid for the whol e period of suspension

The principle laid down in that case applies to this case
al so. We would only like to add that that principle wll
apply only to those cases where there is a ban under s. 33
and the enpl oyer has to apply under that section for lifting
the ban after conpleting the enquiry. The matter wll be
different if there is no question of applying under s. 33
and under. the relevant Standing Orders the enployer is
conpetent - to dism'ss the enployee imediately after his
enquiry . i's conplete. In such a case if the Standing O ders
provide that —suspension without pay will not be for nore
than a certain nunber of days, the enquiry nmust either be
conpleted within that period or if it goes beyond that

peri od and suspension for any reason is consi der ed
necessary, pay cannot be withheld for nore than the period
prescri bed under the Standing Orders. In the present case,

the suspension wthout pay took place even after the
application wunder  s. 33 had been made and was pending
perm ssion under that section. ~As the Industrial Tribuna
has accorded perm ssion to dismss the enployees in this
case and

(1) [1956] S.C.R 916.
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as that part of the award has been uphel'd by the Appellate
Tribunal, there is no question of the enployees being paid
during the period of suspension w thout pay. W, therefore,
allow the appeal, set aside the order of the Labour
Appel late Tribunal and restore the order of the Industria
Tri bunal dismssing the two applications under s.” 33-A In

the circunstances, we pass no order as to costs.
Appeal al | owed.




