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ACT:

Contempt of Court--Existing lawif violates freedom of
speech under Art. 19(1)(a) of Constitution--Evidence to
justify al l egations amounting to contenpt--If can be
permtted--Scope of contents of petition and evidence of
contempt when to be adduced--Contemmor’s right to op-
portunity--Scope of--Delay in filing petition, what 1is--
Ri ght of Attorney General and other nmenbers of Bar to nove
for contenpt - - & her cont emmor s i f necessary
parties--Puni shnent.

Constitution of India, 1950, Art. 105--Publication of
panphl et prepared for inpeachnent of Judge- - Panphl et
containing scurrilous attack on Judge--1f protected by Art.
105.

Parliamentary Proceedings (Protection of Publication) Act
(24 of 1956), ss. 3 and 4--Scope of--1f protect publication
of pamphl et constituting contenpt of court.

HEADNOTE

The State of U P. filed an appeal in this Court against the
judgrment, of the H gh Court holding the dismssal of the
first respondent fromservice invalid. The appeal was heard
by two Judges of this Court and the junior Judge delivered
judgrment on behal f of the Court, allow ng the appeal. The
first respondent thereupon wote, got printed and published
and circul ated a panphl et containing scurrilous criticism of
the senior Judge using the word di shonest judgment, open
di shonesty del i berately and di shonestly and utter
di shonesty. He also stated in the panphlet that the senior
Judge «cleverly asked the junior Judge to deliver the
judgrment, and that the junior Judge toed his line by witing
what the senior Judge told himto wite. The President of
the Bar Association of the Suprene Court and three other
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Advocates filed a petition supported by the affidavits of
the advocates, about 4 nonths after the circulation of the
panphl et, for committing the firs respondent and the printer
and publisher of the panphlet for contenpt of court.
The first respondent deliberately avoided service till the
senior Judge retired and then filed a counter affidavit
contai ni ng an uncondi tional apology and fresh abuses of the
seni or Judge.
HELD: (1) Under Art. 129 of the Constitution this Court
has the power to punish for contenpt of itself, and under
Art. 143(2) it can investigate any such contenpt. [98A-B]
The Constitution makes this Court the guar di an of
fundanental rights and hence it would not enforce any |aw
which inposes unreasonable restrictions on the precious
ri ght of freedom of speech. [92D E]
Under the existing | aw of contenpt of court any publication
which is <calculated tointerfere with the due course of
justice or proper administration of law by this Court would
anmount 'to contenpt of court. A

77
scrurrilous attack on a Judge, in respect of a judgnent or
past conduct has in our country the inevitable effect of
underm ning the confidence of the public in the Judiciary;
and if confidence in Judiciary goes  admnistration of
justice definitely suffers. [97C E]
Therefore, assuming Art. 19(2) applies to the existing |aw
of contenpt the restrictions on freedom of speech are
reasonable and are in public interest [97B]
Perspective Publications Ltd. v.  State of Maharashtra
[1969] 2 S.C R 779, 791, 792 and R C. Cooper v. Union of
India, [1970] 2 S.C.C. 298, 301, followed.
Legal Renmenbrancer v. B. B. Das CGupta, [1953] |.L.R 32 Pat.
1069, 1091. Lakhan Singh v. Balbir Singh, I.L.R [1953] 1
Al 796, and State v Vikar Ahmed, 1.L. R [1954] Hyd. 270,
278, approved.
(2) The panphlet in the present case, read as a whole,
constituted gross contenpt of this Court. [98F]
The first respondent admitted that he assisted in’ drafting
an inpeachnment notion against the senior Judge. The
panphl et was ostensibly prepared for  that —purpose. He
therefore wused the word dishonest in the panphlet in order
to bring the allegations against the senior Judge within the
word m sbehaviour in Art. 124(4), and not, with the specia
sense or neaning that the Judge conmitted errors; ~ because,
even (gross errors cannot anount to m sbehaviour. To say
that the junior Judge toed the line and surrendered his own
judgrment in deference to or to the dictation of another
Judge is flagrant contenpt. The first respondent’s apol ogy
and avowed respect for the junior Judge were not. genuinely
i ntended. [99A; 101G 104E]
In re Moti Lal Chose, [1918] |.L.R Cal. 169, 182,  Enmperor
v. Marmadule Pakhall, A Il.R 1923 Bom 8, 10 and 'In Re.
Murli  Monohar Prasad, [1929] I|.L.R 8 Pat. 323, 340,
appr oved.
(3) Article 105(2) does not apply to the facts of the case.
There was nothing to establish the publication of the
panphlet as a publication by or under the authority of
ei ther House of Parlianent, [102G 104B]
(4) The Par | i ament ary Pr oceedi ngs (Protection of
Publ i cati on) Act, 1956. does not protect the first
respondent, because the protection of Ss. 3 and 4 of that
Act is limted to newspapers or broadcasting agencies, and
that too provided the publication was in public interest and
without nmlice. But in the present case, the publication
was not in a newspaper. [102D, F 103F, H
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(5) In the panmphlet the judgnent was criticized as
containing errors and dishonesty of the senior Judge was

al | eged. No evidence to justify the contenpt could be
al  owed because, if such justification is allowed, the court
hearing the contenpt application.,- will have to act as an

appel l ate court, which is not its function; and it would
encourage disappointed litigants to avenge their defeat by
abusi ng the Judge. [104H, 105A]

In the matter of K L. Gauba, [1942] |I.L.R 13 Lah. 411
approved.

(6) Notice was issued to the respondents and opportunity
was given to themto file affidavits stating facts and
contentions in their defence. The first respondent’s
request for adjournnment of the ground that the advocates he
wanted to engage were engaged in fighting elections was
refused, because,

78

the Court considered the request unreasonable and was nmade
with a viewto delay matters. ~The contemmors, therefore
were given a fair and reasonable opportunity to defend
t hensel ves. [105E- F]

(7) Since the essential facts stated in one advocates
affidavit were admitted by the first respondent, and the
panphl et and the affidavit of another advocate were annexed
to prove the facts, it was not necessary to disclose any
further source of information. [106A, B-E| |,

(8 Al affidavits were filed along with the petition and
the entire evidence of the petitioners was disclosed wth
the initial petition. [106F]

(9) There was no irrelevant material in the petition. On
the facts the charge against the first respondent was quite
clear and sinple and it was not necessary that ‘a fornal
charge shoul d have been drawn up by the petitioners or this
Court. By setting out the extracts fromthe panphl et point-
ed attention had been drawn to the offending passages.
[ 106G H, 107D D]

Nagar WMahapalika of the City of Kanpur v. Mhan Singh, C
A. No. 27/1964 dt. 31-1-1966, referred to.

(10) Whether there has been delay or not in filing a
petition depends on the facts of a particular case. “In the
present case, after the first respondent distributed a copy
of the panphlet in the Bar Association of the Suprene Court,
the petitioners had to ascertain facts regarding its
publication, printing etc. Further the petitioners had to
take steps only after the Attorney Ceneral did not nove in
the matter. [108B-@

State Government Madhya Pradesh v. Vinaya Kumar, A Il.R
[1952] Nag. 34, referred to.

(11) It is not the law, even in England, that only the

Attorney- General should nobve in contenpt nmatters. Besi des,
the position of an Attorney General in England “is quite
different from that of the Attorney General in India.

Unlike the Attorney General in India, he does not have to
receive instructions from Governnent to nove a contenpt
petition. Moreover, there is nothing in |aw which prevents
this Court fromentertaining a petition at the instance of
the President of the Suprene Court Bar Association and other
Advocates of this Court, since the Bar is vitally concerned
in the maintenance of the dignity of courts and the proper
adm ni stration of justice. Further, this Court can issue a
notice suo nmota. [109D G

(12) There was no allegation or proof that any of the
signatories of the notion of inpeachment circulated the
panphl et outside Parliament, and hence, there was no
necessity to join themas parties. Also, the fact that
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those nenbers of Parlianment had not been nade correspondents
did not exonerate the first respondent or nake hi s
publication any the | ess contenpt of court. [102C, 109G H]
(13) The fact that the first respondent filed a wit
petition containing the substance of the inpeachnment notion
did not afford a defence when he committed contenpt by
circulating the panmphlet. [110A-C]
(14) Even if the senior Judge did not choose to take any
action for contenpt when the allegations were nade during
the hearing of the appeal it was open to the petitioners to
initiate the proceedings. [110C D
(15) There was no substance in the contention that the
petition was filed with the object of protecting the senior
Judge who was the first petitioner’s junior at the Bar and
friend and therefore the filing of the petition wth a
vengeful notive was itself contenpt of court. [110D F]

79

(16) The panphl et constituted gross contenpt of this Court.

Hi s apol ogy was no apol ogy when it was coupled with fresh
abuses of the senior Judge. Therefore, he deserved a heavy
sentence,  but- since such contempt$ of this Court were
happily rare, a lenient sentence of 2 nonths sinpl e
i mprisonnment should be inmposed. [1110G 111G H]

[ M Court however warned that any such future contenpt wll
not be dealt with so leniently.]

JUDGVENT:
CRI M NAL APPELLATE JURISDICTION Crimnal Msc. Petition
No. 1259 of 1970.
Petition wunder Article 129 of the Constitution of India
praying for action being taken agai nst the respondents for
the contenmpt of the Supreme Court.
The petitioner appeared in person.
Respondent No. 1 appeared in person
j agadi sh Swarup, Solicitor-General, V. A Seyid Mihanmad and
S. P. Nayar, for the Union of India.
Mela Ram one of the partners of respondent No. 2 was also
present in person.
The Judgrment of the Court was delivered by
Sikri, C J. This is a petition under Article 129 of the
Constitution of India by Shri C. K Daphtary and three other
advocates bringing to our notice the alleged contenpt  of
this Court committed by the respondents (1)~ 0. P. Gupta, (2)
Ri sing Sun Press, Delhi, through its proprietor, and (3) Ms
Kanak Book Depot. Respondent No. 3-Kanak Book Depot-has not
been traced. Respondent No. 1, 0. P. CGupta,  appeared in
person, and the proprietor of the Rising Sun Press,  Mla
Ram al so appeared in person
In the petition it is stated that Cvil Appeal No. 1731 of
1967 was filed in this Court by the State of U P. against
the judgment ,of the High Court of Allahabad whereby the
H gh Court had held that the order of dism ssal from service
passed agai nst respondent No. 1, 0. P. Gupta, was invalid.
Thi s appeal cane up for hearing before this Court on various
occasions and was ultimtely heard by a Bench consisting of
Shah, J., as he then was, and Hegde, J., on Cctober 15, 1969
and October 16, 1969 (and, according to respondent No. 1,
al so on Cctober, 17, 1969). It appears that the appeal was
first heard on February 22, 1969 by Hidayatullah, C J., and
anot her Hon' bl e Judge, but later on it was heard, as already
stated, by Shah and Hegde, JJ, and the judgnment was
del i vered on Cctober 28, 1969 by Hegde, J.

80
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It is further stated in the petition that respondent No. 1
"wWith the deliberate design of bringing into disrepute and
scandalizing this Hon'ble Court, wote and got printed and
publ i shed, by and through Respondent No. 2, a panphl et which
though ostensibly meant for the conveni ent use of nenbers of
Parliament was actually wdely circulated and was made
avai l able for sale at Ms Kanak Book Depot, P. 0. Ransaneh
Ghat, Distt. Bar abanki, U P., Respondent No. 3." It is
al so stated that "the said panphlet was, as the petitioners
believe, sold or offered for sale to the public by
Respondent No. 3."
It is further stated in the petition that the panphlet
"di sparages and brings into contenpt the authority of this
Hon’ bl e Court and tends to weaken the confidence of the
people in it and in any event has the tendency and object of
so doing. It is submitted that the panphlet "by attacking
Hon’ble M. Justice J. C. Shah and Hon'ble M. Justice
Hegde, while acting in their judicial capacity, scandalizes
and brings into disrepute this Hon'ble Court and is clearly
contenpt ‘of ‘this Hon' ble Court."
In para 7 of the petition certain passages fromthe panphl et
were extracted. It is necessary to reproduce these paras in
order to show the nature and content of the scandal ous
remar ks made agai nst” M. Justice Shah and M. Justice Hegde.
" Moreover, having wongly persisted in
hearing the case, he delivered a denonstrably
di shonest judgnent which cannot fail to show
to any discerning person that he did so only
to feed fat his prejudice and bhi as. He has
gone to the extent of witing total fal sehoods
in the, judgnent in the defiant ~belief that
there is none to ook into and scrutinize his
j udgrent s. His action'is highly condemabl e
and derogatory of a man in his position."
"As this enquiry proceeds, hundreds of simlar
ot her instances of hi's m sbehavior are bound
to conme to light, as he appears to be in the
habit of being influenced by extrajudicia
consi derations and of wvictim zing the di'sliked
party through di shonest neans."
"In view of the clear adm ssion by the U P
CGovernnent that the file had never gone to the

Governor at all, there was nothing on nerits
for that Governnment to file an appeal but
still the U P. CGovernnent filed an appeal in

the Supreme Court in the hope that they may be
able to influence the judgment and get a wrong
decision in their favour. They | thought of
Shri J. C. Shah, Judge of the Suprene Court in
thi s connection.”

81
"So even while the mater remai ned pending in
the High Court they noved for exparte ad
interim stay in the Suprene Court. This —was
managed to be heard by Shri J. C.  Shah —and
another. Shri J. C. Shah at once ordered stay
not only of the bal ance decretal anount, but
even of the Rs. 50,000 which had been received
by Shri 0. P. Gupta after furnishing ful
security.”
"The Respondent’s counsel, Shri S. P. Sinha,
argued on 25th April 1,1966 from 11 a.mto
11: 40 a. m Throughout these argunments Shri J.
C. Shah nmade such extrenmely unreasonable,
biased and illegal observations that t he
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counsel Shri S. P. Sinha had to give up the
argunents in disgust."

"Shri O P. Gupta went back to Allahabad
greatly perturbed and upset at such open
di shonesty of a Senior Judge of the highest
Court of Justice in the |land".

"Whereas in the Lok Sabha every word that is
spoken is witten down, in the Supreme Court
none of the arguments by the parties or
observations by the Judge are noted. This s
the reason why Shri J. C. Shah makes such
illegal and dishonest observations orally in

t he Court in t he bel i ef t hat t hese
observations will not find place on the record
and nobody will be able to patch him"

"Note :~ Although both the Judges who delivered
this judgment are responsible for it, the
responsibility of Shri J. C Shah is much nore
serious as he was the Senior Judge and had
been specifically charged wth bias. The
ot her Judge nerely toed his line. H s
cleverness in getting the judgment delivered
by his junior colleague will deceive no one."
"It s not as if the judge has m ssed those
contentions through carel essness. He has done
so deliberately and dishonestly because the
Hi gh Court had enphasi zed thi s -contention very
strongly and had given clear findings on it."
"It was only the height of dishonestly on the
part of ~Shri J. C. Shah to “ignore and go

against all lawin this matter,"
“I'n view of all these binding rulings Shri J.
C. Shah has not only conducted hi nsel f

di shonestly in the above observation but has
flouted the Constitution nost directly and
want only to feed fat his bias."

"Further, in A 1, R 1961 S. C 1070, the
Suprenme Court has enphatically |aid down that
admi ssions have to be taken as a whole. It is
not possible for a judge to

6-1 S.C. India/71

82

take a few sentences here and there from a
statement and treat them as adm ssion -and
i gnore ot her sentences which explain those so-
called adnissions. Only a  dishonest and
prejudi ci al Judge coul d have done this."

"In Para 9, Shri J. C Shah hinself says . that
one of the essenti al requirenents of
reasonabl e opportunity is that 'he nust be
gi ven reasonable opportunity to crossexamn ne
the witnesses produced against him He has
belied his own standard and shown not  only
utter dishonesty but also a feeling that being
a Judge of the Suprene Court there is none who
can scrutinize his actions."

In Para 8 of the petition it is stated that
petitioner No. 3, Shri S. N Prasad, Advocate,
while in Patna and Gauhati during the sunmer
vacation, was asked by sever al peopl e
i ncl udi ng sonme Judges of the Hi gh Court about
the said panphlet and was also shown the
panphlet for the first tine in Patna. It is
further stated that petitioner No. 3 was also
i nfornmed by one of the Chief Justices that the
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said panphlet had been sent to him It is
submtted that "this nakes it obvious that the
panphl et had been very widely circul ated."
Para 9 of the petition nay be set out in ful
"That soon after reopening of the Court after
summrer acation, Respondent No. 1 was found in
the Bar Association roomof the Suprene Court
and was seen talking to some nenbers. Shri B
P. Singh, Advocate, on spotting the Respondent
No. 1, went to the table at which he was
sitting with the intention of asking him to
| eave the Bar Association roomas he was not a
menber . On reaching the table, Shri B. P
Singh found the Respondent No. 1 discussing
the aforesaid Pamphlet. Shri B. P. Singh
asked the Assistant Librarian of the Bar Asso-
ciation to ask Respondent No. 1 to |eave the
Bar Association room imrediately. However ,
before the Respondent No. 1 actually left the
Bar~ Association room he sold a copy of the
sai d Panmphl'et to Shri 0. N Mahi ndr oo,
Advocate. "
In Para 10 it is submtted that "fromthe above mentioned
facts it is clear that the Respondant No. 1 has personally
distributed and published the aforesaid pamphlet." It is
further stated in Para 1 1 that the panphlet as a whole is
ex facia contenpt of Court and has the tendency and object
of bringing into disrepute the authority of the court and to
weaken the confidence of the publicin its justice and fair
pl ay.
83
it is prayed in the petition that this Court be pleased to
issue notice to the Respondents to show  cause why they
should not be ,committed for contenpt of Court and upon
hearing the Respondents (a) order attachment and conmittal,
(b) inpose such other penalty as may be deened fit, and (c)
pass such order or orders as this Court may think proper
Shri S. N Prasad, petitioner No.. 3, has filed an “affidavit
with the petition. Shri B. P. Singh, Advocate, Suprene

Court, has also filed an affidavit. ~In this affidavit it is
stated, "Sonetinmes after the reopening of the Court after
the summer vacations in July 1970, | saw M. 0. P. Cupta,

noving about in the Suprene Court Bar Association. I

recognise M. 0. P. Gupta, as | renenber having seen him

arguing his own case in the Suprene Court. ~On that day M.

0. P. Gupta was carrying a bag with himand was aimessly

nmovi ng about within the Association’s prem ses."

It is further stated in the affidavit :
"That Shri O P. Qupta ultimately sat down to
talk to sone of the nenbers of the Bar
Associ ation and was , di scussi ng certain
matters with them Havi ng noti ced hi s
presence and havi ng known that he had printed
some panphl et  which cont ai ns scurrilous
remarks against sone of the Judges of the

Hon' bl e Court, | becanme suspicious as to the
purpose of his visit to the Suprenme Court Bar
Association. |, therefore, went to the table

where he was sitting and found that he was
di scussing the contents of his panphlet which

he chose to describe as a "booklet". Anong
ot her nmenber s present at the tabl e I
distinctly remenber the presence of Shri 0. N

Mahi ndr oo. | protested against the presence
of Shri 0. P. Gupta within the Supreme Court
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Bar Association premses as he was not a.
menber of the Association.............. In
spite of nmy protest | found that M. Cupta had
no intention of leaving the Bar Association
and 1, therefore, called Shri Gopi, Assistant
Li brarian and asked himto see to it that M.
Gupt a left the Bar Association prem ses
i medi atel y. Thereafter M. CGupta agreed to
| eave the Association prem ses."
It is further stated that "while he was | eaving he collected
a few copies of the 'booklet’” which he had circulated
amongst the menbers present there. | distinctly renenber
that Shri 0. N Mhindroo asked for a copy of the booklet
and paid a sumof Re. | / to M. 0. P. Gupta, which was
the price demanded by M. Gupta for the booklet. Thereafter
M. Gupta was nade to | eave the association premses."
An affidavit was also filed by Shri 0. N. Mahindroo. It is
stated in the affidavit
84
"I have read the Affidavit of M.B. P. Singh
Advocate, and | confirmwhat has been stated
in paras. 2 and 3 of his affidavit about M.
O P. CGupta and me. | did pay hima Rupee as
desired by M. Gupta for a copy of the bookl et
as stated in para. 3 of the said affidavit."
This petition was called for hearing on Novenber 23, 1970,
and upon hearing Nr. C. K  Daphtary, -~ one of t he
petitioners, the Court directed issue of notice of this
petition to the respondents returnable 10 days hence,
perenmptorily. The office reported on Decenber 3, 1970, that
"neither the Registered Cover nor A D. Card in respect of
notice issued directly to Respondent No. 1, viz. Shri 0. P
Gupt a has been received back so far. ~Similarly no report in
respect of Respondent No. 1 has been received from the
Di strict Judge, Allahabad." On Decenmber 4, 1970, this Court
directed that another notice be sent to respondents Nos. 1
and 3 returnable on Decenber 9, 1970. It was/ further
directed that notice be sent to respondent No. 1 at his
Del hi address also, returnable on Decenber 9, 1970. The
notices were also directed to be served through the District
Magi strates. It may be mentioned that respondent No. 2 was
present in Court and had filed an affidavit—to which we
shal | later refer.
The Sub-Divi sional Mgistrate, Delhi, returned the notice in
respect of 0. P. CQupta, unserved, with the follow ng report

"The wi fe of the addressee, viz., Ms. Mthles
Kumari, who was present at the address given
in the notice, has stated that her husband had
gone out to Poona. She had no know edge about
the return of her husband. She did not inform
us about his address at Poona.
On enquiries being nmade from Shri  Baij . Nath
Kureel, resident of 69, South Avenue (M P.
flats) he stated that he (M. Gupta) cones
and stays with himas a guest, off and on, and
he goes back.
M. O P. Quptais deliberately concealing
hi nsel f and is avoiding service of the notice.
Ther ef or e, the notice is being returned
unserved. The writing of M. QO .P. GQupta's
wife is enclosed. "

As regards the notice sent to 0. P. Gupta, through the

District Magistrate, Allahabad, the Additional District

Magi strate who was contacted on Trunk telephone by the
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Ofice on Decenber 8, 1970, reported that Gupta was stated
to be in Delhi and was staying at 69, South Avenue. The
District Judge of Allahabad and Barabanki reported that
notices could not be served on 0. P. QGupta as he was
reported to be in Delhi in connection with some case.
85
On being satisfied on materials before it that respondent
No. 1 was deliberately avoiding service, the Court on
Decenber 9, 1970, directed issue of non-bail able warrant for
the arrest of respondent No. 1 (wherever he may be in India)
and his production in this Court on NMonday, the 14th
Decenmber, 1970. The Additional District Mugistrate, Delhi,
t hereupon submtted the foll owing reports :
"The | ocal police has informed us that despite
best of their efforts they have not been able
to arrest Shri- 0. P. Gupta whose whereabouts
in Del hi are not known. However we are making
further ~efforts to find out his whereabouts
and will be able to send you a final report on
Sunday evening. You may kindly inform their
Lordshi ps accordingly."
On Decenber 10, 1970, 0. P. Gupta sent a letter to the
Regi strar, giving hisaddress "C/ o Station Master, Jagannath
Puri (Orissa)", stating that he had heard a runor that "the
Hon’ble Court requires ny presence in. connection wth
contenpt of Court." He further stated that he was trying to
reach Delhi as 'soon as possible inabout ten days. He
requested that the matter may be listed for his appearance
any day in January 1971. He gave a, firmundertaking that
he would present hinself before the Court on the day the
Court reopened after winter vacation. On Decenber 14, 1970

this Court ordered that the "warrant will remai n outstandi ng
returnabl e a day after the reopening of the Court in January
1971, i.e. 5-1-1971". On Decenber 15, 1970, referring to

the letter of the respondent, mentioned above, this 'Court
observed that "the address given on the letter is c/o the
Station Master, Jagannath Puri, Orissa. This clearly 'shows
that he does not want to disclose his wherabouts  so that

proper processes may be issued to him..... In view of this
letter, we are further fortified in our view that” he is
avoi ding service and concealing himself. Wrrants will _be

executed as ordered by us."

The office reported again on January 4, 1971 that the autho-

rities had informed that despite their best efforts they had

not been able to arrest 0. P. Gupta nor -~ his ~whereabouts

coul d be found.

Respondent No. 1 wote another |etter on December 24, 1970,

objecting to the issue of non-bailable warrants. He stated:
"As witten in nmy previous letter 1/ had
planned to reach Delhi by about the 20th
instant and to present nyself in Court when it
reopens on 4th January, 1971...... But the
shocking news of a non-bailable warrant has
upset all ny plans.”

86

He further stated that he had thus no alternative but to go

back; he wanted to reach the Court as a free man and before

appearing in Court he wished to get about two or three weeks

time for nedical aid. He, therefore, prayed that the

warrant be wi thdrawn and the case fixed for Monday, the 1st

February, 1971.

On January 5, 1971, this Court ordered that "warrants be

executed as already directed by this Court. District

Magi strates of Allahabad, Del hi and Barabanki should take

imMmediate action wth the assistance of the Police, to
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execute the warrants."
On January 25, 1971, at last 0. P. CGupta appeared before the
Court, and this Court ordered that the "warrant which was
ordered to be issued against respondent No. 1 will not be
executed on condition that he shall furnish a personal bond
in the sumof Rs. 5,000/-with a surety in the |like anount to
the satisfaction of the Registrar of this Court. Respondent
No. 1 will file affidavit in reply within a week from today.
Liberty to the petitioners to file a rejoinder, if any. The
Petition wll cone up for hearing on the 12th February,
1971"
On January 28, 1971, respondent No. 1 filed an application
all eging that the petition for contenpt was not mmi ntainable
and deserved to be dismissed without the applicant being
called upon to answer it on nerits. He stated various
grounds regarding the non-maintainability of the petition
On February 12, 1971, the Court adjourned the matter to
February 18, 1971, and respondent No. 1 was directed to file
an affidavit on nerits by February 16, 1971, which, however,
he failed to do.
On February 22, 1971, respondent noved another application
praying that the hearing of the case may be postponed
because he wanted to-engage a counsel and counsel whom he
wi shed to engage (M's R _D. Bhandare, Mhan Kunmaranmangal am
K. K. Nayar, D. L. /Sen, etc.) were parlianentarians and they
were extrenely busy in their el ections and could not cone to
Del hi before the middle of March, 1971
W have given these facts in order to show that respondent
No. 1 was deliberately avoiding service for a long time. W
could not at first understand hi's object in'doing so, but
during the course. of argunents the object becane quite
clear. Chief Justice Shah was due to retire on January 21
1971 and if the respondent had made the affidavit, to which
we will presently refer to, before that date, it would have
amounted to contenpt. Wen it was pointed out to himduring
the course of hearing that he had abused M. Justice Shah in
his affidavit he replied that it was not contenpt because it
was the |aw that there could not be any contenpt in respect
of
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a Judge who has retired. It seems to us clear that in order
to hurl fresh abuses on M. Justice Shah, he deliberately
avoi ded service of the notice so that he would not have to
file his affidavit before the date of retirement” of M.
Justice Shah.
We are also surprised at the inability of the Executive to
have O P. Qupta traced and warrants served: on him
Article 144 of the Constitution provided  that L%
authorities, civil and judicial, in the territory of 1ndia,
shall act in aid of the Suprenme Court." W have noticed with
regret that in this case the Executive has not shown due
diligence in conplying with this constitutional provision
Respondent No. 1 filed another application on February 18,
1971, praying that the argunents on maintainability of the
petition be heard first and that question decided. It —was
further requested that the petitioners be asked to produce
all their evidence because he would like to cross-exan ne
them It was further stated that after the petitioners had
cl osed their evidence, he "will sumon docunentary and ora
evi dence on his behal f, after which argunments nmay be heard.”
He requested that the petitioners be asked to produce the
"book" or the "panphlet" fromwhich they had copi ed annexure
1 to their petition. It was suggested that it would throw
great light-on their allegations.
We may nention that the panphlet or the booklet was annexed
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to the petition in original and we could not understand this
prayer. This Court directed that the petition would be

heard on the affidavits already filed by the parties. This
Court also inforned respondent No. 1, that the petitioners
had no ot her evidence to |ead.

Respondent No. 1 filed a lengthy counter affidavit on
February 18, 1971. He started with tendering unreserved,
unqual i fied and unconditional apology to this Court. He,
however, went on to state that in borderline cases it was
perm ssible to nake alternative and additional defence of no
contempt also and he therefore proceeded to submit his
def ence.

In para 3 of the counter-affidavit he maintained that
because of the nmany l|laches, illegalities and infirmties the
petition should be dismissed. In para 32 he stated that "I
am not at this stage making any attenpt to contradict
evidence given or to give any evidence on ny side. Thi s
will be done if and when the occasion arises or the Hon ble
Court so orders. |-wll have to sunmon sone docunments al so
for that purpose.” This statenment was made in spite of the
direction of this Court that he should file his affidavit on
the nerits. Until now we have not been told what docunents
or evidence he woul d have called, especially in view of the
adm ssions nade by him which we will presently refer to.

88

In para 4 he conplained that he could not find the specific
char ge. W had inforned himthat, in brief, the charge
agai nst himwas that he had comm tted contenpt of Court by
the publication and distribution of the panphlet or the
bookl et outside Parlianent.

in para 5 he proceeded to assert that the petition was not
bona fide at all. He cast asperisions on M. C K
Daphtary, who is senior advocate of this  Court, ‘and the
Presi dent of the Supreme Court Bar ‘Association. W need not
refer to these because this is really an abuse of the
process of this Court.

In para 8, 8.1, 8.2 and 8.3 the respondent conplained
against the |anguage of the petition as not being 'quite
respectful to the Menbers of Parliament. 1In para 8.4 he
stated that "as to facts | nust frankly admit that the
grievous wong that Shri J. C Shah had done to nme had
created such deep angui sh, frustration and desperation in me
that had God al mghtily not intervened Shri J. C Shah would
not have seen the end of 1969." we wondered what exactly  he
neant by this passage, but he admitted that-it neant that he
had at one time decided to murder M. Justice Shah. He
explained that it was sone Menber of Parliament ~who saved
himfromthis act by suggesting that he mght instead try to
convince the Menbers of Parlianent of the genuineness of his
case and prepare themto file an inpeachnment notion.

In para 8.5 it was stated that he had a right to" approach
and convince the Hon'ble Menbers and he exercised that
ri ght. Nobody has said before us that he had no right  to
approach and convi nce the Hon' bl e Menbers.

In para 8.6 and 8.7 he nmentioned about the filing of the im
peachnent notion in the Lok Sabha on May 15, 1970 and its
rejection by the Hon' bl e Speaker

In para 9 he said that "a | arge nunmber of Hon’ ble Menbers of
Parliament made that draft, in the making of which | too
took an active part and nade ny contribution.” He submtted
that (he "drafting" of the notion could not be a charge. W
nmay nention that he has not been charged with the drafting
of the notion.

Regarding the printing of the panphlet, he stated in para.
9.2 :
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"The | nmpeachnent Mtion was printed by respon-
dent No. 2 and | went to him to get it
printed. The printing was done under orders
and at the instance of the signatories of the
Motion. There were 200 of them
89
and they were anxious to have several copies
each. They had a right to have the copies.
It was inpossible for themto have the copies
wi thout printing the notion. It still possess
a letter fromHon ble Shri George Famandes
asking’ for six copies which | sent to him by
regi stered post."
He subnmitted that the printing of the notion could not be a
charge agai nst himand that "neither the Hon'ble Menbers who
ordered the printing, nor I who got the work actually done,
nor respondent 2, who actually printed the notion are in any
way guilty of contenpt for that action. W need not go into
this subm'ssi on as he was not being charged for printing or
assisting in the printing of the notion.
In para 9.3 he contended that the word" "panphlet" for the
printing | npeachnent Mdtion was highly condemmable. |In para
9.4 he stated that he never offered the book for sale nor
did he widely circulateit. Further in para 9.5 he stated
that the "book given'to Shri 0. N. Mhindroo, from which
this annexure must have been copied, was not a, new copy,
but was a used one inasmuch as it contained several red
pencil marks and pen witing in its body. This shows and
proves that it was not given tohimby way of sale and it
was not being offered for sale in general."
In para 9.6 it was stated that annexure 1'to the petition
was nothing but the Inmpeachnent Mntion filed in the Lok
Sabha reproduced in a printed book
In para 10 he subnitted that para 6 of the petition "has
needl essly dragged in the fair nanme of Hon  ble M. | Justice
Hegde in the petitioner’s wholesale onsl aught . " He
submtted: Read the entire |npeachnent Mtion. The nane of
Hon’ bl e M. Justice Hegde does not occur even once’  anywhere
either disparagingly or otherwise.. | have the greatest
regard and respect for Hi s Lordship, just as | have for
every other Judge in India." He gave reasons why M. Justice
Hegde’s name was not nentioned in the |[|npeachnent Motion
al t hough he had actually delivered the judgnent.
In para 10.1 he subnmitted that "the very same judgnment can
lead to the |Inpeachnent of one Judge who signs it know ng
that its conclusions are wong while | eaving out conpletely
the other Judge who signs it genuinely believing  that the
concl usions are right."
In para 10.2 he referred to the petition dated 27-10-69
under Art. 32 of the Constitution to denponstrate his /great
regard and respect for M. Justice Hegde.
90
In para 10.3 he stated thus :
"It is entirely wong to say that the
| npeachnment Motion "di sparages and brings into
contenpt the authority of this Hon'ble Court
and tends to weaken the confidence of the
people in it and in any event has the tendency
and object of so doing." The Mdtion was solely
ai med against a "decayed fish" and its
| audabl e object was to save the "entire tank"
from contanination, as explained above in
para. 9.1. Therefore, the object of the notion
clearly was to save the prestige and honour of
the Hon'ble Court and to enhance public
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confidence in it and not the reverse."
In para 10.4 he subnitted that the judgnent in
guestion did not excite respect for M.
Justice Shah.
In para 10.5 he stated that the | npeachnent
Motion did not attribute any corruption |Iike
bribery, [liquor, be--A favoritism etc. to
M. Justice Shah. He further added:
"What, however, was a fatal weakness in him
was that he made up his nmind on the result of
a case either when he read the file at hone in
a fewmnutes or within the first few mnutes
of the opening argunments, and once he made up
his mnd, he dogmatically refused to |listen
even to the nobst reasonabl e argunents of the
party di sfavored by him In order to shut down
the ~arguments of-that party, he would go to
the length of tal king absurdly and |ike a mad man
in open court. Such behaviour made all his
vi rtues usel ess and nade hima man thoroughly
unfit to be a judge."
We need not refer to instances he gave of sone
ot her Judges and their behaviour in Court.
In para 10.8 he subnmitted
"The/ | npeachnment Motion ought to be read in
this light. Wherever it° says "prejudice",
"bias", "grudge", venaeance" etc., everywhere
it neans the sane-that he had formed his opin
on and was seeking to stick to it
what ever cane his way, and the nore | tried to
make him-see reason, the nore offended and
revengef ul he becone. "Extra-judicia
consi derations" al so means the sane, . because
becom ng prejudi ced by one sided argurment is
certainly not judicial. |In this Ilight the
entire |npeachnment Mbdtion is nothing but
extrenmely fair and and just comment on a nan
who richly deserved it. The two illustrations
given on the back of the title cover,
91
which are the gist of the entire _inpeachnment
notion, also point to this trait of Shri J. C
Shah’s character. There is no hint of any
ot her weakness. Even ny letter to Shri C - K
Daphtary, annexure A, clearly points only to
this weakness of Shri J. C Shah. Fair
conment is not contenpt."”
In para 11 he asserted that excerpts given in para 7 of  the
petition, reproduced above, were all correct excerpts /from
the |Inpeachnent WMtion and not from any panphlet. He
further subnitted that "they are all true, correct and fair
criticismof Shri J. C. Shah as clarified above."
Before dealing with the question of mmintainability of the
petition and other points raised in his application dated
January 28, 1971, we propose to dispose of the point
regarding the wvalidity of the existing law relating to
contenmpt of court. The first respondent has urged that the
existing lawrelating to contenpt of court by witings in
respect of proceedi ngs which have finished is repugnant to
Art. 19(1)(a), read with Art. 19(2). He contends that the

exi sting | aw inposes unreasonable restrictions on a
citizen's fight to freedom of speech guaranteed under
Art.(19)(1) (a). He urges that we should follow the |aw

existing in the United States of Anerica. M. C K
Daphtary, on the other hand, contends, first, that Art.
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19(1)(a) and Art. 19(2) do not apply to the lawrelating to
cont enpt of this Court because of Art. 129 of t he
Constitution, which reads :
"The Suprenme Court shall be a Court of Record
and shall have all the powers of such a court
i ncluding the powers to punish for contenpt of
itself."
Secondly, M. Daphtary urges that the existing
law relating to. contenpt of court is not a
"law' covered by the definition of the word
"law' in Art. 13(3)(a). Thirdly, M. Daphtary
contends that the existing law only inposes
reasonabl e restrictions within the nmeaning of
Art. 19(2) of the Constitution.
In Pandit M S. M Sharma v. Sri Krishna
Si nha(1) this Court
hel d:
"It woul d not be correct to contend that
Art. 19(1) (a) of the Constitution controlled
the latter half of Art. 194(3) or of Art.
105(3) of the Constitution and that t he
powers, privileges and immunities conferred by
them nust yield to the fundanental right of
the citizen wunder Art. 19(1)(a). As Arts.
194(3) and 105(3) stood in the same suprene
position as the provisions of Part Il of the
Con-
(1) [1959] Supp. 1 S.C. R 806.
92

stitution and could not be affected by Art.
13, the principle of harnmonious -construction
nust be adopted."
So construed, the provisions of Art. 19(1)(a),
whi ch were general, nmust yield to Art. 194(1)
and the latter part of its cl. (3), which are
special, and Art. 19(1)(a) could be of no
avail to the petitioner."
In Special Reference No. 1 of 1964(1) the sane ‘view was
confirmed.
Rel ying on these authorities M. Daphtary urges that at tinme
when the Constitution was enacted it was well known what the
powers of a suprior Court of Record were in England and what
was the | aw of contenpt which the Courts of Record were ad-
mnistering, and therefore, there could be no question of
testing that law on the anvil of Art. 19(1)(a), read with
Art. 19(2).
It is not necessary to decide this point —or “the point
whet her the existing law relating to contenpt of Court is a
"law or not within the definition of the word 'law in Art.
(13)(3)(a), as we have cone to the conclusion that ~in any
event the existing law inposes reasonable restrictions
within the neaning of Art. 19(2). Apart from this, the
Constitution makes this Court the guardian of fundanenta
rights conferred by the Constitution and it would not desire
to enforce any |aw which i nposes unreasonable restrictions
on the precious right of freedom of speech and expression
guaranteed by the Constitution.
In this case it is clained that respondent | has conmitted
contempt of court by circulating a panphlet or bookl et
cont ai ni ng criticism of the judgment of this Court,
delivered by M. Justice Hegde, on behalf of hinself and M.
Justice Shah, as he then was, and al so containing scurrilous
criticismof the conduct of both the Judges. Then, what is
the existing law on this particular point ? W are relieved
from reviewing earlier authorities because this Court has
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recently in tw cases examned the law. |In Perspective
Publications Ltd. v. State of Maharashtra (2) Gover, J.
speaking on behalf of the Court, reviewed the entire case
l aw and stated the result of the discussion of the cases on
contenmpt as foll ows:

"(1) It wll not be right to say t hat

conmittals for contenpt for scandalizing the

court have becone obsol ete.

(2) The summary jurisdiction by way of

contenpt nust be exercised with great care and

caution and only when its exerci se is

necessary for the proper adm nistra-

tion of law and justice.

(1) [1965] 1 S.C.R 413.

(2) [1969] 2 S.C R 779.

93

(3) It i's open.to, anyone to express fair,
reasonable and legitimate criticismof any act
or conduct of a judge in his judicial capacity
or ~even to nake a proper and fair comment on
any deci sion given by himbecause "justice is
not a cloistered virtue and she nust be
all owedto suffer the scrutiny and respectful,
even though outspoken, comrents of ordinary

men. "
(4) A distinction nust be nade between a
nere |ibel or defamation of a judge and what

amounts to a contenpt of the Court.
The test in each case would be whether the
i mpugned publication is a mere defamatory
attack on_ the judge or whether it is
calculated to interfere with the due course of
justice or the proper admnistration of |aw by
this Court. It isonly in the latter case
that it will be punishable as Contenpt.
(5) Alternatively the test will be  whether
the wong is done to the judge personally or
it is done to the public. To borrowfrom the
| anguage of Mikherjee, J. (as he  then was)
(Brahma Irakash Sharma's case)(1l) the pub-
lication of a disparaging statenent will be an
infjury to the public if it tends to create an
apprehension in the mnds of the peopl-e
regarding the integrity, ability or ~fairness
of the judge or to deter act ual and
prospective litigants from placing conplete
reliance upon the court’s admnistration of
justice or if it is likely to cause enbarrass-
nment in the mnd of the judge hinself in the
di scharge of his judicial duties.”

Later, Hi dayatullah, C. J., in R C. Cooper
v. Union of India (2) observed
"There is no. doubt that the Court like any
other institution does not enjoy imunity from
fair criticism This Court does not claim to
be always right although it does not spare any
effort to be right according to the best of
the ability, know edge and judgnent of the
Judges. They do not think thenmselves in
possession of all truth or hold that wherever
others differ fromthem it is so far error.
No one is nore conscious of his limtations
and fallibility than a Judge but because of
his training and the assistance he gets from
| earned counsel he is apt to avoid mstakes
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nmre than others................. We are
constrained to say also that while fair and
temperate criticismof this Court or any other
Court even if strong, may not be actionable,
attributing inproper notives, or tending to
(1) (1953) S.C.R 1169. (2) [1970] 2 S.C.C
298, 301.
94
bring Judges or courts into hatred and
contenpt or obstructing directly or indirectly
with the functioning of Courts is serious
contempt of which notice must and wll be
t aken. Respect is expected not only from
those to whomthe judgnent of the Court s
acceptable but also fromthose to whomit s
r epugnant . Those who err in their criticism
by i ndul gi ng in vilification of t he
i nstitution of ‘courts, admnistration of
justice and the instruments through which the
admi ni stration-acts, should take heed for they
will act at-their owm peril. W think this
wi Il be enough caution to persons enbarking on
the path of criticism™

We are unable to appreciate how the |aw, as summarised in

the two cases places unreasonable restrictions on the

freedom of speach. But the argunent of the first respondent

was that we have now a witten constitution, |like the United
States of Anmerica, and if in the United States, in order to
give effect to the Iliberty of ~speech and freedom of
expression the conmmon | aw has been departed from we should
al so follow in their footsteps. But t he Ameri can
Constitution and the conditions in the United States are
di fferent from those in India,. I n t he Aneri can

Constitution there is no provision like Art. 19(2) 'of our
Consti tution.
The relevant part of the First Amendnent to the U S. ' Con-
stitution is as foll ows
"Congress shall make no law......... abri dgi ng
the freedom of speech or of, the press.”
The difference between the First Anendnent and
Art. 19(1)(a)
was not ed by Dougl as 3, in Ki ngsl ey
Corporation v. Regents of the University of
New Yor k(2) where he observed:
"If we had a provision in our-Constitution for
"reasonabl e" regulation of the press such as
India has included in hers there would be room
for argunent that censorship inthe interest
of norality would be pernmissible." (In a
footnote he get out Art. 19(2)).
Even in the United States, as far as - we have
been able to ascertain, in some States the | aw
is the same as in England (see Re Peter Breen
(2) Annotation at page 572). W may  here
guote sone passages fromthe decision of the
Nevada Supreme Court in that case. An
Attorney had nade a statenment about a reversa
by the Supreme Court of a decision of the
Trial Court. |In proceedings for disbarnment
the Court observed
"I'n fact, the question is presented whether or
not the |anguage and order <could. in any
event, be deened
(1) 3 Led. 2d. 1512; 1522.
(2) 17 Lawyers Reports Annotated, New Series
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p. 572.
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contenptous or warrant any action upon the
part of this court, upon the theory that they
are but criticisns of an ,opinion of a court
which it is the province of anyone to indul ge
in, irrespective of whether such criticisns
are just or unjust, or whether or not they are
couched in respectful |anguage. The right to
criticize an opinion of a court, to take issue
with it upon its conclusions as to a |ega
proposition, or question its conception of the
facts, so long as such criticisnms are nade in
good faith, and are in ordinarily decent and
respectful” |anguage, and are not designed to
wilfully or nmaliciously msrepresent t he
position of the court, or tend to bring it
into disrepute, or |essen the respect due to
the authority to which a court of last resort
is entitled, cannot be questioned. To attenpt
to decl are any  fixed rule making the
boundari es” where free speech in reference to
court proceedings shall end would be as
dangerous as it would be difficult. The right
of free speech is one of the gr eat est

guarantees to liberty in-a free country |Iike
this, even though that right is frequently and
in rmany instances outrageously  abused. of
scarcely less, if not of equal, importance, is

the maintenance of respect for the judicia

tribunals, which are the arbiters of questions
involving the lives, liberties, and property
of the people. The duty and power is' inposed
upon the courts to protect their good nane
against ill-founded and unwarranted attack

the effect of which-wuld be to bring the
court unjustly “into public contenpt and
ridicule, and thus inpair the respect due to
its authority. While it is the duty of ‘all to
protect the courts agai nst unwarranted attack

that duty and obligation rests especially upon
the nenbers of the Bar and other officers of

the Court. It would be foolish, as well as
usel ess, for anyone to contend that the very
hi ghest courts do not nake mistakes. ,Courts

thensel ves prove this by overruling
previ ous
deci sions. ™
"I'f any considerable portion of a community is
led to believe that, either because of /gross
i gnorance of the law, or because of ~-a worse
reason, it cannot rely upon the courts to
adm nister jusice to a person charged wth
crime, that portion of the comunity,  upon
sonme occasion is very likely to cone to the
conclusion, that it is better no to take any
chances. on the courts failing to do their
duty. Then nay come nmob violence with all its
detestable features. To say that respondent
meant no disrespect for this Court is contrary
to the plain neaning of the | anguage used, and
the order directing that it be spread ,upon
the minutes of the district court."”
96
The question whether the existing |aw of contenpt is un-
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reasonable within Art. 19(2) of the Constitution has been
the subject of decisions in sone of the Hi gh Courts. They
have all come to the conclusion that the restrictions
i nposed by this law are reasonable. S. K Das, J., then a
Judge of the Patna Hi gh Court, in Legal Renenbrancer v. B
B. Das Qijta,(1l). after referring to the argunents of M.
Ghosh, observed as foll ows:
"I think that the answer to the argunents of
M. Ghosh is to be found in the words of Lord
Atkin "Justice is not a cloistered virtue."
Any and every criticismis not contenpt. One
of the tests is, to use the words of
Mukherjea, J. in Brahama Prakash Sharma v. The
State of ~Utar Pradesh (1) whether t he
criticismis calculated to interfere with the
due course of justice or proper administration
of law, whether it tends to create distrust in
the popular mndand inpair confidence of
people in the Courts of law. These tests have
been part of the neaning of the expression
contenpt of Court frombefore the Constitution
and are still a part of its neaning--a
meani ng
whi ch the franers of the Consitution nust have
known when they used the expression. W are
giving / no wider connotation to it, and it is
idle to contend that such ~a connotation
i mports any unreasonable restriction on free-
dom of speech and expression."
We agree with the observations” of the | earned Judge.
In Lakhan Singh v. Balbir Singh (3) it was held that "the
law of contenpt as laid down by British and Indian_ Courts
i mposes resonable restrictions on the exercise of the right
of freedom of speech and expression and the previous |aw
continues in force even after the amended Art. 19(2) of the
Constitution." It was further stated that "conditions in
India, are different fromthose prevailing in Amrerica. The
| anguage of our Constitution after the anmendnent of Article
19 requires us to see whether the restrictions are
"reasonable"." It is true that this case was dealingwith a
publ i cation which prejudiced manki nd agai nst a party before
the case was heard, but the general —observations are
rel evant for the purpose of this case.
In the State v. Vikar Ahned (4) the High Court of Hyderabad
was considering the question of scandalising the Court or
the Judge. In this connection they said
"W may observe that freedom of press under
our constitution is not higher than that of
citizen, and that
(1) [1953] I.L.R 32 Pat. 1069; 1091
(2) [1953] S. C R 1169.
(3) [1953] 1 I.L.R AIl. 796.
(4) I.L.R [1954] Hyd. 270; 278.
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there is no privilege attaching to t he
prof ession of the ,press as distinguished from
the menmbers of the public. To whatever hei ght
the subject in general may go, so also may the
journalist, and if an ordinary citizen nay not
transgress the law so nust not the press.
That the exercise of expression is subject to
the reasonable restriction of the law of
contenpt, is borne out by cl. (2) of Art. 19
of the Constitution. It should be well to
renmenber that the Judges by reason of their
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office are precluded fromentering into any
controversy in the colums of the public
press, nor can enter the arena and do battle
upon equal terms in newspapers, as can be done
by ordinary citizens."
Respondent No. 1 contends that the present |aw places un-
reasonabl e restrictions because it serves no useful purpose,
and even a scurrilous attack on a Judge does not affect the
adm nistration of justice. He further says that after a
case has been decided, if a judgnent is severely and even
unfairly criticised, and assuming that this has an adverse
effect on the admi nistration of justice, it must be bal anced
against the harmwhich wuld ensue if such criticism is
stopped. W are unable to agree with himthat a scurrilous
attack on a Judge in respect of a judgnment or past conduct
has no adverse effect on the due administration of justice.

This sort of attack in a <country like ours has the
inevitable effect of undermning the confidence of the
public in the Judiciary. |If confidence in the Judiciary

goes, the due adnministration of justice definitely suffers.
The first respondent referred to Art. 73, Art. 246, list |
entry 77, and Art. 142(2). These do not throw any |light on
the question whether the existing |aw of contenpt inposes
Unreasonabl e restrictions. Article 73 deals with the extent
of the executive power of the Union. Article 246 inter alia
deals with legislative power of Parlianent.  Entry 77 List |
reads
"Constitution, Organisation, jurisdiction and
power s of the Suprene Court (i ncl uding
Cont enpt of such Court) and
the...... .. .. ... "
W are not concerned here with the extent of
the powers conferred by Art. 246 read wth
entry 77 of List I.
Art. 142(2) reads -
"(2) Subject to the provisions of any | aw nmade
in this behalf by Parlianment the Suprene Court
shal |, as respects the whole of the ‘territory
of India, have all and every power to nake any
or der for the purpose of securing the
attendance of any person, the discovery _or

production of any docunent, or the
i nvestigation or punishnent of any contenpt of
ltself."

7-1S. C India/71
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We are here al so not concerned with any | aw made by Parli a-

nment . Art. 129 shows that the Supreme Court has all . the

powers of a Court of Record, including the power to punish
for contenmpt of itself, and Art. 142(2) goes further and
enabl es us to investigate any contenpt of this Court.

We are accordingly of the opinion that assuming that Art.
19(2) applies, the restrictions inmposed by the existing |aw
of contenpt are reasonable, and are in public interest.
Respondent No. 1 sought to justify the extracts which we
have reproduced above frompara 7 of the petition. H s
justification was, in brief, that he could show that in the
judgrment there were numerous errors. He proceeded to point
out a number of so-called errors to us but we told him that
we were not sitting as a Court of Appeal and we were willing
to assune in his favour, without deciding the point, that
there were errors in the judgnent. But even so, there is no
excuse whatsoever for using the | anguage whi ch he enployed
in these passages. It nust be remenbered in this connection
that it was M. Justice Hegde who drafted and delivered the
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j udgrent . He does not inpute dishonesty to M. Justice
Hegde but to M. Justice Shah. He explains this by saying
that it was M. Justice Shah who controlled the hearing and
he would not even allow M. Justice Hegde to listen to his
argunents. W are unable to believe this.
According to Respondent No. 1, the words "dishonest |udg-
ment" and "di shonesty" have to be understood in a specia
sense. He says that these words were used in order to show
the manner in which the appeal was heard and the nanner in
which M. Justice Shah made up his mind quickly and then
refused to budge fromthat position. It is well-settled
that we have to give the plain meaning to the words used in
the panphl et or the booklet. Gving the ordinary and plain
neaning it appears to us that "di shonesty" means di shonesty,
i.e. that he has ascribed to the Judge a conduct which woul d
be nost reprehensible. In-other words he says that although
M. Justice Shah was convinced that the appeal of the State
of U. P. should be dism ssed he cleverly asked M. Justice
Hegde to deliver the judgment and allow the appeal, and that
M. Justice Hegde wrote down what M. Justice Shah dictated
or told himto wite.
We have already set out paras-10.5 and 10.8 of the affidavit
filed by the first respondent. W are unable to give any
other neaning to the words "dishonest ' judgnent", "open-
di shonesty", "del'i berately and di shonest|y", "utter
di shonestly", i.e. the neaning which he now seeks to ascribe
to these words. It seens to us that whoever drafted the
| npeachnment Motion drafted it with
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a view to bring the facts wthin the neaning of the
expression "mshehaviour" in-Art. 124(4) for he nust have
realised that to say that a Judge has committed errors, even
gross errors, cannot amount to "m sbehaviour".
It seems to us that in view of the decisions of the | various
H gh Courts in India and this Court the passages we have
extracted, read as a whole, constitute gross contenpt of

this Court and the two Judges.  In this connection’ we my
refer to sonme of the earlier cases decided by various High
Courts. In Mti Lal Chosh In re (1) a newspaper published

articles scandalizing the H Court and the Chief Justice in
his admi nistration thereof, by allegations inplying that the
Chief Justice had constituted a packed Bench. It was held
that the articles constituted contenpt of Court. One of the
reasons given for holding contenpt was that "the nere
suggestion that such a thingis wthin the  bounds of
possibility is a grave reflection upon the Court ~and the
persons responsi ble for its administration.” One passage of
this judgment, which may be referred to, is at page 182
"The other matter to which | refer Jis the
passage at the end of the article in which the
aut hor expresses perfect faith in the Chief
Justice. This, to ny mnd, is so inconsistent
with the insinuations previously nade in the
articles, that it is inpossible to conceive
that it was genuinely intended. It is rmuch.
in the sanme style as the conclusion of the
previous article, and | do not think there can
be any doubt as to the object of the author in
using these words, viz., to try and provide a
means of escape for hinself if he is taken to
task for the previous matter contained in his
article."
Simlar remarks can be applied to t he
protestations of the respondent No. 1 that he
has respect for this Court and the Judges,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 21 of 30

i ncluding M. Justice Hegde.

In Enperor v. Marmadul e Pickhall (2) the High
Court of Bonbay observed:

"The article as a whole would | eave on the
m nd of an ordinary reader t he cl ear
i mpression t hat i njustice had been
del i berately done on political grounds to sone
of the accused who were apparently innocent.

In ot her words it attributes judicia
di shonesty to the Judges. | am unable to
accept the contention that such an article
does not constitute a contenpt of Court. W

have to con-

(1) [1918] |.L.R 45 Cal. 169, 182.

(2) A LR 1923 Bom 8, 10.
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sider the natural and probable effect of the
article and not only the avowed intention of
the editor as indicated in his affidavit. I
think that the publication of the article in
question constitutes a contenpt of Court."

M. Justice Shah, Acting Chief Justice

further observed

"I amslowto hold that any unfair criticism
of Courts of Judges constitutes such an
interference with the admi ni stration of
justice as should be punished. - | amwling to
act ‘upon the view that the confidence of the
public in Courts tests mainly upon the purity
and correctness of their pronouncenments and
that such confidence is not 1ightly shaken by
a mstake or unfair criticismof this kind.
At the same tinme it is clear that the tendency
of such criticismis-to undermne the dignity
of the Court and in the end to enbarrass the
adm nistration of justice. The faith of the
public in the fairness and incorruptibility of
Judges is a matter of great inportance."

In Murli Manohar Prasad in re(l), a Full Bench
deci sion of five Judges, it was observed:

"It is for this Court as a matter of law to
construe words and phrases which have no
technical significance and to decide what is
their nmeaning and what is the effect which
they are calculated to produce, and | have no
hesitation in deciding that the words used by
the author mean, and are calculated to rmean,
and intended to nmean that the conduct of cases
bef ore the Chief Justice is such t hat
argunents and authorities are ignored and that
for that reason the |life and liberty of, the
subj ect brought before the Chief Justice is in
peril. Such a statenent made about a Judge in
the execution of his office is a contenpt  of
Court, of the gravest character."

In the matter of K L. Gauba(2) where a book
published by an advocate of the Lahore High
Court was concerned, the Full Bench observed

"This book cont ai ns nost scandal ous
all egations of inproper and even cor r upt
notives agai nst Judges of this Court. It is,

therefore, deliberately calculated to inter-
fere with and bring into cont enpt t he
admini stration of justice in this Province and
to lower the prestige of this Court."
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(1) [1929] I.L.R 8 Pat. 323; 340.

(2) [1942] I|.L.R 13 Lah. 41 1; 423; 424.
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W may also nention that foll owi ng Ram Mhan

Lal, in the matter of (1) Coats v. Chadw ck,

(2) and Tusher Kanti Ghosh, Editor, In re(3),

the Full Bench disallowed the advocate’s

application to exam ne witnesses in defence.

It Cbserved :

"There is not a single case on record, except

one to which reference will presently be nade,

where a person guilty of scandalizing the

Court pleaded or attenpted to prove that the

l'ibel was true. |In Ram Mohan Lal, in the
matter of (1) an attenpt was nade by the
contemrmor to call evidence to prove hi s
al l egations but the Court refused to call the
wi-tnesses and held that there can be no jus-
tification of _contenpt of Court. Even

assumng that “the witer of a mani festo
believes all the states therein to be true, if
anything i'n the manifesto anbunts to contenpt
of Court, thewiter is not permtted to |ead

evi dence to establish the truth

of hi s
al | egatii on.
In Coats v. Chadwi ck (2) Chitty, J., observed
in a contenpt case as follows :
"The Plaintiffs’ counsel not only admtted but
boldly asserted, -and made it part . of their
argunent, that the circul ar was |ibellous, and
that they could justify the libel, ‘and they
referred to some of  the evidence . which
apparently had been adduced for the purpose of
sustaining justification. But the evidence
and the argunent founded on it are irrelevant
on this nmotion."
In Tusher Kanti Ghosh, Editor, In re (3)
Mukherji, J., at page 432, describing the
characteristics of proceedi ngs to punish breve
menu contenpt of Court observed that in such
proceedi ngs the contemor is precluded from
taking a plea or a defence."
The first respondent has argued his case at great |length but
we are unable to hold that he did not conmit contenpt of
court. Further, he did so deliberately. He admits that he
took part in the drafting of the |Inpeachnent Mdtion, and it
seens to us that whoever is responsible for the final draft
del i berately used words in order to bring the allegations
within the word "mi sbehaviour" in art. 124(4). He said that
by assisting in the drafting he did not conmit any " contenpt
of Court. That may or may not be so. But so far ‘as the
present case is concerned we need not go into that w der
guestion as he has admitted that he gave the
(1) AI.R [1935] All. 38. (2) L.R [1894] 1 Ch.D. 347.
(3) AT.R J 93 5 Cal. 419
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bookl et or the panmphlet to M. Mhindroo though according to
himit was not given to himby way of sale and was not being

offered for sale in general. He further said that it was
admtted that the booklet was widely circulated but that
this nust have been done by sonme nenbers of Parlianent. He
conpl ai ned that those nenbers had not been arraigned as co-
respondent s. I f some nenbers of Parlianment circulated the

bookl et or the panmphlet, as alleged by Respondent No. 1, to
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persons who were not nenbers of Parlianent they equally
conmitted contenpt of this Court. But as no body has chosen
to file a petition against them nor are we aware as to
whi ch  nenber or nenbers of Parliament have circulated the
bookl et or the panmphlet they could not be proceeded agai nst.
The fact that these menbers of Parlianment had not been nade
co-respondents does not exonerate the first respondent or
nake it any the | ess contenpt of court.
We nust now refer to another defence which he relied on. He
sai d that art. 105(2) of the Constitution and t he
Parliamentary Proceedings (Protection of Publication) Act,
1956 (XXIV of 1956) protect him He submitted in his
affidavit that "firstly, Parlianent is authority can be
taken to be inplied to this publication as it has taken no
exception to or action on it; secondly, the article inplies
that when the publicationis wthout such authority, only
the Parlianent shall take action for it." He further
submtted that ~Sections 3 and 4 of the Parlianentary
Proceedi ngs (Protection of Publication) Act, 24 of 1956,
al so protect substantially true reports of Parlianentary
proceedi ngs unless made with malice. Article 105(2) reads
as follows :
" No member of Parliament shall be liable to
any proceedings in any court in respect of
anything said or any vote given by him in
Parlianment or any commttee thereof and no
person shall be so liable in respect of the
publication by or ~under the ~authority of
ei ther. House of Parliament of ‘any report,
paper, votes or proceedings."”
We are unable to appreciate how on the facts
proved in this case Art. 105(2) applies. He
has not relied on any express authority of the
Lok Sabha, and Art. 105 (2) does not say
anything of any inmplied authority resulting
from non-action of Parlianent. Nothing, in
fact was shown to us as to establish the
publication of the panphlet or the booklet as
a publication "by or under the authority of
either House of Parlianment of any report,
paper, votes or proceedings."
Section 2 of the Parlianentary Proceedings
(Protection of Publication) Act, 1956, defines
"newspaper" thus :
“I'n this Act, "newspaper" neans any printed
periodi cal work containing public news or
comments on
103
public news, and includes a news agency
suppl yi ng material for publication in a

newspaper. "

Sections 3 and 4 of this Act read thus :

"3.(1 Save as ot herw se provi ded in
subsection(2), no person shall be Iliable to
any proceedings, civil or crimnal, in -any

Court in respect of the publication in a
newspaper of a substantially true report of
any proceedi ngs of either House of Parlianent,
unl ess the publication is proved to have been
made wi th malice.

(2) Nothing in sub-section (1) shall be
construed as protecting the publication of any
matter, the publication of which is not for
the public good.

4. This Act shall apply in relation to
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reports or nmatters broadcast by neans of
wirel ess telegraphy as part of any progranme
or service provided by nmeans of a broadcasting
station situate wthin the territories to
which this Act extends as it applies in
relation to reports or matters published in a
newspaper."
Various questions of interpretation would have arisen if the
panphl et or the booklet had been published in a newspaper
as defined in s. 2. One of themwould be whether a contenpt
proceeding is a crimnal or a civil proceeding or not; a
guestion would also arise whether a notice of inpeachnent
under art. 124(4), if not admtted by the Speaker under s.
3(1) of the Judges (Inquiry) Act, 1968 (Act LI of 1968), is
a proceeding of Parlianment within the neaning of s. 3 of the
Parliamentary Proceedings (Protection of Publication) Act,
1956. But as here-we are not concerned with the publication
of the panphlet-or the booklet in a newspaper we need not

deci de 't hese questions. It seens to us that the protection
under s. 3 .is only given to newspapers or broadcasti ng agen-
ci es. The protection is available provided that t he

publication has not been made with malice and is for public
good.

Even so Respondent No. 1 contends that ss.3 and 4 of the
Parlianmentary Proceedings (Protection of Publication) Act,
1956, show that Parlianment considers it  inportant that
proceedi ngs of the Houses of Parlianment should be made known
to the public. and therefore, if a private person does what
is permitted by s. 3, it cannot be said to be contempt of
court because by permtting publication under S. 3
Parliament nust be deened to have said that publication even
of a proceedi ng which would ordinarily anmount-to contenpt of
court does not affect the due administration of justice. W
are unable to deduce such an inference fromss. 3 and 4 on
the statute book. This is a limted protection given
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to newspapers and even then it wll require serious
consi derati on whether a contenpt proceeding is a proceeding,
civil or crimnal, within the neaning of S. 3.

In the result we hold that neither art. 105(2) nor the
Parliamentary Proceedings (Protection of Publication) Act,
1956 protect the first respondent in respect of the contenpt
of court commtted by him

The first respondent said, and he has also stated so in para
10 of his affidavit, that the petitioners ~had "needlessly
dragged in the fair name of Hon'ble M. Justice  Hegde."
According to him the nanme of M. Justice Hegde did not
occur even once anywhere either disparagingly or otherw se,
and he had the greatest regard and respect for him just as
he had for every other Judge in India. He said that he took
great care to keep out the fair name of M. Justice Hegde
al though he did so at the risk of the inpeachnment notion not
being admitted. It seems to us, however, that at least to
persons who knew that the appeal had been heard by M.
Justice Shah and M. Justice Hegde and that the judgrment was
drafted and delivered by M. Justice Hegde, and to persons
who are familiar with the practice of this Court the
statenment that "the other Judge nmerely toed his line" nust
appear as gross contenpt of M. Justice Hegde and this
Court. The expression "toed the line" used in reference to
M. Justice Hegde, by clear inplication, neans that the
| earned Judge, contrary to his own views, foll owed what was
i mposed upon himby M. Justice Shah. There can be no nore
flagrant contenpt of a Judge than to say that he surrendered
his own judgment in deference to or on dictation by another
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Judge sitting with him
In para 3.2 of his affidavit Respondent No. 1 subnitted
"But | amnot at this stage naking any attenpt to contradict

evidence given or to give any evidence on ny side. Thi s
will be done if and when the occasion arises or the Hon' ble
Court so orders. | will have to summbn sone docunents also

for that purpose.”

We indicated to himduring the course of the hearing that he
should file his affidavit or affidavits dealing wth the
nerits of the case but that he would not be permitted to

lead any other evidence to justify contenpt. We have
already referred to cases which show that he cannot justify
contenpt. If a judgnent is criticized as containing errors,

and coupled with such criticism dishonesty is alleged, the
Court hearing the contenpt petition would first have to act
as an Appellate Court and deci de whether there are errors or

not . This is not and cannot be the function of a Court
trying a petition for contenpt.  If evidence was to be
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allowed to justify allegations anounting to contenpt of
court it would tend to encourage di sappointed litigants-and

one party or the other to a case is always disappointed-to

avenge their defeat by abusing the Judge.

Thi s t akes us to sone of the poi nt's regardi ng

mai ntai nability of the petition and the defects in

procedure, as alleged in his ,application dated January 28,

1971 (Crimnal Msc. Petition No. 172 of 1971.)

In Sukhdev Singh Sodhi v. Chief Justice and Judges of the

Pepsu Hi gh Court (1) this court observed:
"W hold therefore that the Code of Crimnal
Pr ocedure does not apply in _mtters of
contenpt triable by the High Court. The High
Court can deal with it sunmarily and adopt its
own procedure. Al that is necessary is that
the procedure is fair and that the contemmor
is nmade aware of the charge against him and
given a fair and reasonable opportunity to
defend hinself. This rule was laid  down by
the Privy Council Inre Pollard(2) and was
followed in India and in Burna-in Inre Val-
| abhdase) and Ebrahi m Manpoj ee Parekh v. King
Enmperor (3).
In our viewthat is still the law. It-is in
accordance with the Practice of this Court
that a notice was issued to ~the respondents
and opportunity given to them to file
affidavits stating facts and their
cont enti ons. At one stage, after argunents
had begun Respondent 1 asked for postponenent
of the case to engage sone |awers who were
engaged in fighting elections. W refused ad-
journnent because we were of the view that the
request was not reasonable and was made with a
view to delay matters. We may nention  that
the first respondent fully argued his case for
a nunber of days. The procedure adopted by us
is the usual procedure followed in all cases.
The first respondent contended that the
affidavit of M. 'S. N Prasad was defective
because the verification was not in
accordance with the provisions of law relating

to affidavits. In para 2 of the affidavit M.
S. N Prasad stated
"that | state that the facts stated in

paragraphs 1 and 8 of the petition are true to
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ny personal know edge and the facts stated in
paragraphs 2 to 7 are believed to be true by
nme on the basis of the information received."

(1) [1945] S.C.R 454; 463

(2) L.R 2P.C 106 at 120

(3) I|.L.R 27 Dom 394

(4) I.L.R 4 Rang. 257 at 259-261
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The first respondent said that the source of information had
not been disclosed. Para 2 of the petition refers to
proceedings in this Court and it was not necessary to have
di scl osed any further source of information. As far as

paras 3 and 4 are concerned, the first respondent adnmits
that he approached nenbers of Parliament to file a notion of
| npeachnment against M. Justice Shah. Calling this a

"canmpaign" is only to describe in a wrd his activities.
VWhet her it should be strictly called a canpaign is beside
the point. The essential facts mentioned in para 5 are

admtted 'by the first respondent. Therefore the fact that
the source of information was not disclosed does not debar
us from taking the facts into consideration. The | ast
sentence of para 5, viz., "The said panphlet, was as the
petitioners belive, sold or offered for sale to the public
by Respondent No. 3." is a matter of  Dbelief. Para 6
contains inferences and subm ssions in respect of which
there was no question of disclosing the source of
i nformation. Para 7 contains extracts fromthe booklet or
the panphl et which was attached as an annexure. |In view of
t he docunent havi ng been attached it was not necessary that
the source of information regarding pars 7 shoul d have been
di scl osed. The al | egations, in para 9 of the petition are
supported by an affidavit of M. B. P. Singh, Advocate, who
has verified that the contents in his affidavit aretrue to
hi s know edge. Para 10 of the petition contains subm ssions
and it was not necessary to state the source of informtion.
W are unable to see any defect inthe affidavit filed on
behal f of the petitioners.

In para 5 of his petition dated January 28, 1971, the first.
respondent stated that "the conplainant nust disclose al
his evidence with the initial petition-and cannot be all owed
to suppl ement any evidence later." He submitted that "In the
present petition, no evidence against the respondents  has
been disclosed except in regard to paragraph 9 of the
petition, although there are very wde and sweepi ng
al l egations in other paragraphs." There is no basis for this
conpl ai nt because all the affidavits were filed alongwth
the petition.

In para 6 of the petition dated January 28, 1971, he stated
that "the charges against the alleged contemmors nust be
specifically witten. It is not sufficient to |eave the
respondents searching for the charges from the entire
petition." He subnmitted that the petition did not 'clarify
specifically as to what the distinct charges against  each
respondent were. In the course of his argunments he referred
to a nunber of authorities in support of this: para. It is
unnecessary to refer to them except one, because it is clear
that on the facts the charge against the first respondent is
quite clear and sinple and it is not necessary that a forma
charge should be drawn up by the petitioners or the Court.
107

In Nagar Mhapalika of the City of Kanpur wv. Mohan
Singh,(1) this Court was concerned with the contenpt of
Al | ahabad Hi gh Court by the Nagar Mhapalika of the Gty of
Kanpur by conmitting a breach of an injunction issued by the
Hi gh Court. 1In this connection Sarkar, J., as he then was,
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speaki ng on behal f of the Court, observed
"W wll deal first with the case of the
Municipality. It will have been noticed that
it was not the respondent’s case that the
Muni ci pality had issued any new | icence after
the order of July 14, 1961. 1In fact, it was
conceded that it did not do so. Wat was said
was that the Municipality adopted a practice
of realising rickshaw taxes from the owners
and printing the fact of the receipt of the
tax on the rickshaws and permtting them to
ply without licences. The way the case seens
to have been put before the Hgh Court was
that this was a subterfuge adopted by the
Muni ci pality to get round the order of the
Hi gh Court, the object of which was to stop
new rickshaws plying for hire, by permtting
rickshaws to ply without a licence on paynent
of the tax. This contention was accepted by
the: High Court. It seens to wus sonewhat
unfortunate that the matter proceeded in this
way. An allegation of contenpt of court is a
serious-one and is considered by courts with a
certain amount of strictness. A person
agai nst ~whom such an allegation is nade is
entitled to be told the precise nature of it.
In this case the respondent did not state that
any subterfuge had been adopted by t he
Muni ciipality or that the Minicipality had
sought to defeat the orders of the courts;
that was only insinuated. This is not a fair
or pernissible way of charging a person wth
contenpt of court. The contenpt al | eged
cannot be left tobe spelt out from the
al | egati ons made nor can the person charged be
left to guess what contenpt is all eged agai nst
him Further, paragraph 8 of the petition for
conmittal for contenpt stated that there was a
direct contravention of the order which of
course, there was not as no |licences had been
i ssued. Neither were any particul ars given as
to how the alleged practice that was adopted
was intended to get round the order, _nor of
how the Miunicipality permitted rickshaws to
ply w thout Iicences. W think the |earned
Attorney-General was perfectly justified in
drawi ng our attention to these defects in the
petition and characterizing themas serious."
(1) C. AP. No 27 of 1964; Judgnment dated 31-1-1966.
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The facts in this case are quite different and it seens to
us that the petitionis as clear as it can be. By 'setting
out the extracts fromthe panphlet or the booklet pointed
attention has been drawn to the offending passages, although
the whole booklet or the panphlet was annexed as  an
annexure.
In para 7 of the application dated January 28, 1971 the
first respondent submitted that the petition should not have
contai ned anything which was not a charge against him He
conpl ai ned that the petition contained sever al wild
al l egations based entirely on surmses. He further added
that "being wi thout evidence they cannot be, and have not
been put down specifically as charges agai nst t he
respondents, and therefore ought not to find place in the
petition." He developed this point by referring to paras 3,
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4 and 5 of the petition. These paras seem to be
introductory to the main charge and there is no |aw that
anyt hing introductory should not be put in the petition. He
adnmits that he patiently approached each Hon' bl e Menber and
narrated the deep wong done to himand he was able to
satisfy quite a nunber. Nobody denies that he has a right
to approach and convince the Hon' ble Menbers and that he
exercised that right. But if the petitioners have called it
a "canmpaign" in paras 3 and 4 of the petition, no serious
obj ection can be taken to these paras.
In para 8 of this application Respondent No. 1 subnmitted
that there was delay of nore than 120 days in filing the
petition for contenpt. 'He says that delay is always fata
to contenpt action unless it is fully explained and condoned
in proper cases and on proper application. W are unable to
see any delay in this case. After the first respondent gave
a copy of the pamphlet or the booklet to M. Mhindroo, the
petitioners had to ascertain facts regardi ng its
publication, printing, etc. As the Attorney General did not
nove in the nmatter, the President of the Supreme Court Bar
and the other petitioners chose to bring this contenpt to
our noti ce. It is no doubt desirable, as stated by
Gswal d(1) that "an application for attachnent shoul d be made
promptly, or the Court may refuse to attach.” But whether
there has been delay or not depends on the facts of a
particul ar case. In this connection Respondent No. 1
referred to page 231 of Ranthandran’s book on ' Contenpt of
Court under the Indian Constitution” where the author gives
the Anerican Law on this point as follows :

"Whil e delay in contenmpt proceedings is to be

deprecated the power of court to take such

action is not however |ost by del ay. The

sumrary power is not

(1) Oswal d- Contempt™ of Court-Third @ edition

p. 196
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in any way jeopardi zed on that account except

where delay extends substantially beyond the

end of trial, in which event it has been held

fatal to the power of sunmary punishnent."

But even the American lawis quite clear that

delay is not fatal.

Simlarly, in State Governnent, Madhya Pradesh

v. Vinaya Kumar(1l) it was observed as follows:

"W do not say that delay ~will ~ always be
fatal. There may be cases in which it is not.
Exampl es of both kinds of cases will be found

in 7 Halsbury's Laws of England, Hailsham
Edition page, 37 Note (p)."
In this connection we may al so deal with his objection in
para 10 of the application that the petitioners. -have no

[ ocus standi. This Court can issue a notice suo @ notu.
Furt her, the advocates of this Court, including t he
Pr esi dent of the Supreme Court Bar Association, are

perfectly entitled to bring to our notice any contenpt - of
this Court.

The first respondent referred to Lord Shawcross Committee’s
recomendati on that "proceedings should be instituted only
if the Attorney-General in his discretion considers them
necessary."” This is only a reconrendati on made in the |[ight
of circunstances prevailing in England. But it is not |aw.
W nmay nention that the Attorney-General in England has
quite a different position than the Attorney-General of
I ndi a, or the Advocates-Ceneral of the States. The
Attorney-General in England is a nmenber of the Cabinet, and
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as far as we are aware, unlike the Attorney General in
India, he does not have to receive instructions from
CGovernment whether to nove a contenpt petition or not.

Be that as it may, there is nothing in law which prevents
this Court fromentertaining a petition at the instance of
the President of the Suprene Court Bar Association and three
ot her advocates of the Court. The Bar is vitally concerned
in the maintenance of the dignity of Courts and the proper
admi ni stration of justice.

The next point nmentioned in the petition dated January 28,
1971, is regarding non-joinder of the 200 or so signatories
of the notion of inpeachnent. W are unable to see why the
petition is bad for non-inclusion of the said signatories.
There is no allegation or proof that any of the said
signatories circul ated this bookl et or panmphlet outside the
Parliament, to persons other than nenbers of Parlianent.

(1) A 1.R 1952 Nag. 34
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We nmay now deal with the other 1legal subm ssion contained in
his affidavit. He submitted, in brief, that the substance
of the inpeachnent notion had already been put in the wit
petition which he filed against M. Justice Shah on Cctober
27, 1969. Accordingto him a reproduction of proceedings
of court is not contenpt unless the Court has prohibited the
publicati on. We ‘are” unable to appreciate this I|ine of
ar gunent . Even if he had filed a wit petition containing
the substance of the inmpeachnent notion, we-are unable to
see how it affords a defence to the comm ssion of contenpt
of this Court by circulating the booklet or the panphlet.

In para 21 of his affidavit his defence seens to be that he
had told M. Justice Shah during the course of the hearing
that he was only telling the truth and if in telling the
truth it was necessary for himto go to jail for contenpt he
was ready for the same. He seens to suggest that | if M.
Justice Shah did not choose to take any action for contenpt
it is inproper and not open to the petitioners to initiate
these proceedings. W are unable to see any force 'in this
submi ssi on.

In para 23 of his affidavit his defence is that the filing
of the petition is itself contenpt because "the real  object
of the petitioners, which is very obvious and wit |arge on
their faces, is to take revenge upon ne for having dared to
approach the Parlianent against their friend, junior and
erstwhile boss Shri J. C. Shah. The cloak of "publication
and distribution outside Parliament is too thin to  hide
their real notive." W are unable to see how the petition is
itself contenpt. This para shows the real attitude of the
respondent. He seenms to think that people act only to  take
revenge as he seens to have done.

We have already dealt with his subm ssions in para 24 and
24. 1.

The contention of the respondent in para 25 is that even if
it is acontenpt it is a technical and trivial contenpt
which is not actionable. W are unable to hold that on the
facts of the case it is a technical and trivial contenpt.
It constitutes gross contenpt of two Judges of this Court
and the Court itself. He was well aware of the contents of
the panmphlet or the booklet. The affidavit of M. B. P.
Singh establishes that Respondent No. 1 was showi ng copies
of the pamphlet or the booklet which he was carrying wth
him to several menbers of the Bar in the Bar Association
room H s affidavit and M. Mhindroo’s affidavit further
establish that he gave one copy of it to M. WMhindroo
openly in the Bar room Being a | awer he must have known
that it would be discussed there.
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The cases referred to in para 25 and in the course of the
argunents are quite distinguishable and are not applicable.
Now to come to the case of Respondent No. 2. Mela Ram ,one
of the partners of Rising Sun Press, stated in his affidavit
that in the nonth of April 1970, the first respondent went
to himfor ,entrusting printing work and said that he had
been sent by Shri Tulsi Ram Proprietor Youngman & Co.,
Egerton Road, Del hi, whose printing work was bei ng done by
him for the Ilast about 16 years and who wused to send
customers to himfromtine to tine for printing work. He
told the first respondent to see the contractor, Ram Vir,
who did conposing work for him He says that he did not
ook into the material which the first respondent brought
for printing and he left the conposition work to the con-
tractor above-naned. ~He further says that as at about that
time his nother-in-lawexpired he had to go to District
Gurdaspur . where he stayed about ‘a week and in his absence
the first respondent sat day-to-day with the contractor and
conpositors for having the conposition conpleted quickly and
he also got the printing done in- his press before he
returned from Gurdaspur.~ After getting the material printed
the first respondent collected the sane from the press
before his return from Gurdaspur. He further says that the
printing forns had already been taken away by the first
respondent before he returned and it was not possible for
him to know the contents. He further says that the title
cover of the printed booklet was not printed by himnor was
the binding done by him He further alleges that the first
respondent had not even paid his charges. He expressed his
uncondi tional and wunqualified apology to this  Court. In
vi ew of the unconditional apology tendered by him we do not
think any further action need be taken against him
The third respondent has not been served or traced. @ W need
not say anything about himfor the present.
It seems to us that on the facts-of this case a heavy
sentence is called for. Not only did the first respondent
conmit gross contenpt of this Court but he took advantage of
the retirement of M. Justice Shah and hurled fresh ~‘abuses
on himin Court. It is true that he has offered an apol ogy,
but an apol ogy coupled with fresh abuses can hardly be taken
note of. However, we have decided to be lenient and inpose
only a sentence of sinple inprisonnent for two nonths. We
have decided to be |enient because such gross contenpts  of
this Court are happily rare, but any future gross contenpt

of this Court ,of this nature will be dealt with not so
[ eniently. In the result it is held that 0. “P. Cupta,
respondent No. 1, is

112

guilty of contenpt of this Court and sentenced to sinple
i mprisonnent for two nmonths. W direct that he be -arrested
and conmitted to civil prison for two nonths. We further
aut horize the Registrar to take all necessary steps in this
behal f.

V. P. S
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