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ACT:

New Pl ea-Article 136 of the Constitution-Suprene Court
cannot accept new plea not taken earlier

Industrial Disputes Act, Sections 25F and 25G scope
of - Back wages paynent’ of.

HEADNOTE:

The Managenent Tea Co. Ltd. appellant in C A 1538/71
retrenched on Novenber 5, 1966, 23 worknen, 16 of whom were
pai d retrenchnent conpensation allegedly in terns of section
25F of the Industrial Disputes Act based on wages obtaining
prior to Wage Board Award, which came into force on 1-4-66
retroactively and in the order of = 'last come, first go’
while the services of other seven were term nated, 'al though
on paynment of retrenchnent conpensation, allegedly in breach
of Section 25G of the Act, i.e. out of turn. The dispute
that was raised was deci ded by the Tribunal which upheld the
validity of the retrenchment of the 16, but set aside the
term nation of the other seven. The H gh Court agreed wth
the Tribunal’s Award and hence the appeals both by the
wor knmen and the nanagenent after obtaining special |eave

Di sm ssing both the appeals, the Court
N

HELD: 1. The plea that the anount paid by way of
retrenchnment conpensation envisaged in Section 25F of the
I ndustrial Disputes Act, not having been conputed as per the
revised pay scales as per the Wage Board Award, fell short
of what was legally due and hence there was non-conpliance
is not tenable because before the Tribunal this contention
was neither pleaded nor proved. There was no hint of it in
the Award. In the Hi gh Court this new plea based on the
facts was not permitted. Further the Wage Boards' Award was
subsequent to the retrenchnent al t hough retroactively
applied and the worknmen had accepted the retrenchnent
conpensation on the wages prevalent at the tine of the
retrenchnment. In the absence of any basis for this new pl ea
Supreme Court cannot reopen an ancient matter of 1966. But
the 16 Worknen, being adnmittedly eligible for the Wage Board
scale, would be paid the difference for the period between
1-4-66 to 5-11-66. [969 A-E]

2. Section 25G of the Industrial Di sputes Act
postul ates that ordinarily the 'last cone, first go wll be
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the net hodol ogy of retrenchment. O course, it is not an
inflexible rule and extra-ordinary situations may justify
variations. There nust be valid reason for this decision
and, obviously, the burden is on the Mnagenent to
substantiate the special ground for departure fromthe rule.
Surely, valid and justifiable reasons are for the managenent
to make our, and if nade out, s. 25G will be vindicated and
not violated, varying the ordinary rule of 'last cone first
go.’ There is none nmde out here, nor even alleged, except
the only plea that the retrenchment was done in conpliance
967

with s. 25G grade-wi se. Absence of nala fides by itself is
no absolution fromthe ‘rule in s.25G Affirmatively, sone
valid and justifiable 'grounds nmust be proved by the
Managenent to be exonerated fromthe ’'last cone first go
principle. The above rul e can be applied category w se. That
is to say those who fell in the sane category shall suffer
retrenchnent only in-accordance wth the principle of |ast
cone first go. [969E, H 970 A B, D F]

Ms..On Ol & QI Seeds Exchange Ltd., Delhi v. Their
Wor kmen, [1966] Suppl. S.CR 74, foll owed.

3. Grading for purposes of scales of pay and Iike
considerations will not create new categorisation. It is a
confusion or wunwarranted circunvention to contend that
within the same category if grades for scal es of pay, based
on length of service etc., are evolved, that process anounts
to creation of separate categories. In the instant case, the
seniority List is the sane whichis a telling circunstance
to show that they fell in the sane category. [971 C E]

4. Suprenme Court cannot -~ synpathise with a party who
ganbles in litigation to put off the evil day and when that
day arrives prays to be saved fromhis own ganble. The Award
had gi ven convincing reasons for reinstatement and even
reduced the back wages to half. ~Still, the worknmen were
dragged to the High Court and, worse, when worsted there,
were driven from Assam to Delhi to defend their pittance
The logistics of litigation for indigent worknmen is /a burden
the managenment tried to use by a covert blackmail through
the judicial process. M splaced synpathy is a ‘mrage
justice. [971 GH, 972 A-B]

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeals Nos. 1303
of 1972 and 1538 of 1971

Appeal s by Special Leave fromthe Judgnment and Orders
dated 13-4-1971 of the Assamand Nagaland High Court in
Cvil Rule No. 368/68 and 174/ 68.

M N.  Phadke and S. N. Choudhary for the appellant in
CA. No. 1538 and Respondent in CA No. 1303/72.

P. R Midul and K P. CGupta for Respondent No. 1 in CA
1538 and Appellant in CA No. 1303/72.

The Judgrment of the Court was delivered by

KRI SHNA | YER, J. These two appeals, turning on the
validity of the retrenchnent of 23 worknen way back in 1966,
are anmenable to conmon disposal. M. Phadke, appearing for
the Managenent, argued straight to the point; so did Shri
Midul, with the result that we could get the hang of the
case without nmuch westling with time or getting paper-
| ogged. Since, in substance, we are inclined to |eave
undi sturbed the Award of the Industrial Tribunal, affirned,
as it were, by the Hgh Court, both these appeals will be
given short shrift with brief reasons.
968
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The facts, to the extent necessary to appreciate the
i ssues canvassed, are brief. The Managenent of a tea
pl antation by name Jorehaut Tea Co., Ltd., retrenched 23
wor krmen, 16 of whom were paid retrenchnent conpensation
allegedly in terns of s.25F of the Industrial Disputes Act
(for short, the Act) and in the order of 'last cone, first
go’', while the services of the other seven were tern nated,
al t hough on paynent of retrenchment conpensation, allegedly
in breach of s. 25G of the Act, i.e. out of turn. The
di spute that was raised was decided by the Tribunal which
upheld the wvalidity of the retrenchment of the 16 but set
aside the termnation of the other 7. Consequently it
directed their reinstatement with some back wages. The Award
granted the followi ng relief:

In respect of the  worknen, viz., Sri Bhogeswar

Sai kia Sri Nandeswar - Bor a, Sri @nai Bora, Sr

Prenmodhar Sarma, Sri Alinmuddin Ahmed, Sri Deven Sarnma

and Shri Harlal Biswas whose retrenchment has been

found to be not justified they are entitled to
reinstatement with continuity of service. These worknen
have  not- cone forward to say that they renained
unenpl oyed from the date of their retrenchment. In the
ci rcunst ances of < the case, | think they may be given
wages at half the rate from the date of retrenchnent
till the date of ~ publication of the award in the

Gazette.

W may first dispose of the workers” appeal. In all, 23
persons were retrenched. In respect of 16 the rule of 'l ast
conme, first go was -applied. Thus honage was paid to s.25G
of the Act. But then, the worknen in their appeal, contended
before us that s. 25F had been breached and, therefore, the
termnation was bad in |aw. The Managenent’s case is that,
as a fact, all or nmost of them had been reinstated when
fresh vacancies had arisen, although neither party is able
to assert wth certainty this case of reinstatenment. That
apart, if there be non-conpliancewith s.25F, the lawis
plain that the retrenchnment is bad. However, when probed
further as to how s.25F had been violated, Shri Midu
argued that the anount paid by way of retrenchnent

conpensation envisaged in s.25F fell short —of what was
| egally due and hence there was non-conpliance. -Under nore
searching interrogation, Shri M dul stated that the

conpensation had been conputed on the basis of  wages
previously paid and in derogation of the Wage Board Award
whi ch had been inplenented by the Mnagenent with _effect
from 1-4-1966. The retrenchment was on Novenber 5, 1966,
i.e. nonths after April 1, 1966. Therefore, the revised pay-
scal es as per the Wage Board Award shoul d have been adopted
in calculating the retrenchnent conpensation. This spina
flaw rendered

969

the tender of conpensation insufficient and, therefore, the
retrenchnment itself was invalid. Maybe, there is apparent
force in this contention. But Shri Phadke countered it by
saying that it was not open to the worknmen to spring a
surprise on the Managenent especially when the question was
one of fact. He urged that before the Tribunal no plea based
on the Wage Board Award was made and it was quite possible
that the Managerment woul d have adequately net the contention
if such a plea had been raised. The fact is that before the
Tribunal the contention pressed before us was neither
pl eaded nor proved. There is no hint of it in the Award. In
the High Court this new plea based on the facts was not
permtted. Had there been sonme foundation laid at least in
the witten statenment of the worknmen, we might have been
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inclined to explore the tenability of the plea, especially
because there is no dispute about the Wage Board Award and
the fact that it had been given effect to from 1-4-1966 and
the further fact that in the retrenchment notice the wages
were not cal cul ated according to the Wage Board’'s Award. It
must be renenbered, however, that the WAge Board s Award was
subsequent to the retrenchnent al t hough retroactively
applied and the worknmen had accepted the retrenchnent
conpensation on the wages prevalent at the tine of the
retrenchnent. In the absence of any basis for this new plea
we are unable to reopen an ancient matter of 1966 and,
agreeing with the Hi gh Court, dism ss the appeal. But the 16
wor knmen, being eligible admttedly for the Wage Board scal e,
will be paid the difference for the period between 1-4-1966
to 5-11-1966.

Now, we wll take up the nerits of the Managenent’s
appeal which relates to the retrenchnent of seven workmnen.
Admttedly, the “rulein s.25G of the Act, which postul ates

that ordinarily the 'last cone, first go wll be the
net hodol ogy of retrenchnment, has not been conplied wth
provided we treat all the worknen “in the category as one

group. It rmakes for better appreciation of the point if we
read s. 25G at this stage:

VWere any workman in an industrial establishment,
who is a citizen of India, is to be retrenched and he
belongs to a particular category of worknmen in that
establishnent, in the absence of any agreenent between
the enployer ‘and the workman in this  behalf, the
enpl oyer shall « ordinarily retrench the workman who was
the |l ast person to be enployed in that category, unless
for reasons to be recorded the enpl oyer retrenches any
ot her wor kman.

The key-note thought of the provision, even on a bare
reading, is evident. The rule is that-the enployer shal
retrench the workman who came last, first, popul arly known
as 'last conme first go. O
970
course it is not an inflexible ‘rule and extra-ordinary
situations may justify variations. For instance, a‘junior
recruit who has a special qualification needed by the
enpl oyer may be retained even though another who is one up
is retrenched. There nust be a valid reason for this
devi ation, and obviously, the burden is on the Managenent to
substantiate the special ground for departure fromthe rule.

Shri Phadke brought to our notice the decision in Ms
OnOl & Glseeds Exchange Ltd., Delhi v. Their Worknen to
make out that it was not a universal principle which could
not be departed fromby the Managenent that the |ast shoul d
go first. The Managenent had a discretion provided it acted
bona fi de and on good grounds. Shah, J. in that very ruling,
while agreeing that a breach of the rule could- not be
assuned as pronpted by nala fides or induced by wunfair
| abour practice merely because of a departure or deviation,
further observed that the Tribunal had to determ ne in each
case whether the Management had acted fairly and not with
ulterior notive. The crucial consideration next nentioned by
the learned Judge is that the Mnagenent’s decision to
depart from the rule nust be for wvalid and justifiable
reasons, in whi ch case "the senior enployee nmay be
retrenched before his junior in enployment."” Surely, valid
and justifiable reasons are for the Managenent to nake out,
and if nmade out, s. 25G will be vindicated and not viol ated
I ndeed, that very decision stresses the necessity for valid
and good ground for varying the ordinary rule of 'last come
first go'. There is none nmade out here, nor even all eged,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

except the only plea that the retrenchnent was done in
conpliance with s. 25G grade-wi se. Absence of nmla fides by
itself is no absol ution from the rule in s. 25G
Affirmatively, some valid and justifiable grounds nust be
proved by the Managenent to be exonerated from the 'l ast
cone first go’ principle.

It nust be renenbered that the above provision which we
have quoted insists on the rule being applied category-w se.
That is to say, those who fall in the same category shal
suffer retrenchment only in accordance with the principle of
| ast cone first go. The short point raised is that the seven
workmen are not in the same category. The finding of the
Tribunal, concurred in by the H gh Court is that they fel
in the same category. W quote the award:

"It will be seen that when there is no trade test
or anything to mark -efficiency, there is no basis for
placing the workmen in different grades and when al
the worknen of the same category are to do the sane
wor k /i nasnmuch as by the nanagenent’s own evi dence there
i s .no gradew se allo-

971
cation of duty within the same category. Al though in
the evidence the Managenment wanted to justify their
departure from the principle of 'last cone first go
there is nothing” to show that such a reason was
recorded for deviating from the principle. In the
circunstances of the case it cannot be said that the
managenent’ s selection of persons to be retrenched
| eaving the juniornost in -some category was justified
and the reason now adduced for deviating from the
principle cannot be accepted in the absence of the
reason being not recorded at the tine of retrenchment.

Further it wll be also noticed that although there is

classification of worknen into grades (?) wthin the

category, there is nothing to distinguish one workman
of one grade from another workman of another G ade

i nasmuch as there is no allocation of duties anongst

the worknen of different Grades in the category."

The seniority list is the same, which is a telling
circunstance to show that they fell in the same category.
Grading for pur poses of scal es of pay and like
considerations will not create new categorisation. It is a
contusion or unwarranted circunvention to contend that
within the same category if grades for scal es of pay, based
on length of service etc., are evolved, that process amounts
to creation of separate categories. This fallacy has been
rightly negatived by a detail ed discussion in the Award. The
H gh Court has avoided the pitfall and we decline to accept
the submi ssion. The result is that the Amard nust hold good
inregard to the illegally retrenched seven workmnen.

What remains to be considered is the [ ast subnission of
Shri Phadke that the engi neering establishnent wherein these
seven wor knen are to be reinstated is no longer in
exi stence. Further, he pleads that on account of |ong |apse
of time on account of the pendency of the appeal is this
Court the conpensation payable by way of full wages may
amount to a huge sumdisproportionate to the deviance from
the law. He, therefore, pleads for nmoulding the relief |ess
har shly.

We cannot synpathise wth a party who ganbles in
litigation to put off the evil day and when that day arrives
prays to be saved fromhis own ganble. The Award had given
convi ncing reasons for reinstatement and even reduced the
back wages to half. Still, the workmen were dragged to the
H gh Court and, worse, when worsted there, were driven from
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Assamto Delhi to defend their pittance. The | ogistics of
litigation for indigent workmen is a burden the Managenent
tried to wuse by a covert blackmail through the judicia
process.

972

M spl aced synpathy is mrage justice. W cannot agree. Even
so, we take note of the inordinate delay due to |ong
pendency which is part of the pathology of processua
justice in the Supreme Court. So we direct that half the
back wages between the date of retrenchment and the
publication of the Award shall be paid, as directed in the
Award itself. For the post-Award period, full wages will be
paid until the High Court’s judgnent on 13-4-71 and
thereafter 75% of the wages will be paid until 30-4-1980.

Counsel contends that the Wrkshop is not in existence
now and reinstatenent is physically inpossible. Sri Midul
for the workmen, states that a just solution by the court in
the given circunstances is acceptable. W direct that, in
lieu of reinstatenent, one year’s wages calculated on the
scal e sanctioned by the Wage Board recomendati ons for each
such worknan be paid. Al the suns, if not paid before 15-5-
80, shall carry 12% interest. And upto 15-5-80 they shal
carry 9% interest in supersession of the interimorder dated
5-5-72. Rough and ready justice, for want of ful
information, is not satisfactory but cannot be hel ped.

We dismss the workmen’s appeal. No costs. W disniss
the Managenent’'s appeal, subject tothe above directions,
with costs quantified at Rs. 5,000/-.

S R Appeal s di smi ssed.
973




