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ACT:

Servi ce Law.

Educati on Servi ce:

Raj ast han Educati onal’ Service Rules, 1970 : rr. 23, 24, 25,
25(11) Explanation; Crculars dated 11.9.1978, 28.4.1979 and
30.11.1991: Rajasthan Education Service. Proonot i on- Gr oup
'D Secti on [,  Principal H gher Secondary School -
Appoi nt ment to-100% by pronotion from Goup “E  Headnmaster,
Seni or Secondary School -and Group 'F Headmaster,  Secondary
School -Hel d consideration of all persons in Goup  'E and
nmoving to Group 'F for filling only remai ni ng vacanci es by
sel ecting outstanding anpongst themon nerit base | ensures
fairness while maintaining efficiency in admnistration-
Provi si ons not violative of Articles 14 and 16 of
Constitution. Governnent suggested to |ay down nore clearly
its policy for pronotion.

HEADNOTE:

Raj ast han Educational Service Rules, 1970 provides for
appointnent to Goup 'DI, Section 11 of the ~Rajasthan
Education Service, consistlng of the posts-of Principal of
H gher Secondary School /BSTC/ RTC (Boys), 100 per cent by
promotion fromqualified menbers of Goup 'El conprising the
posts of Headmaster of Hi gher Secondary School for boys. and
from those of Goup I|IF representing the post's of
Headmasters of Secondary School of boys. Appoi ntnent to
Goup 'EI posts is made 100 per cent by pronotion- of the
menbers of Goup IF .

The persons belonging to Goup 'El, who were not selected
for pronmotion to Group "D, Section Il, filed wit petitions
bef ore the Hgh Court challenging the constitutional
validity of the provisions In the Rules clubbing together
Groups El and IF for the purpose of pronotion to Goup 'DI,
Section 11.

The High Court held the provisions as violative of Articles
14 and
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16 of the Constitution, allowed the wit petitions and
guashed the orders pronoting nenbers of Goups IFF to the
posts in Goup ID, Section Il. The State and the affected
menbers of Goup 'F of the Rajasthan Education Service
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filed the appeals by special |eave.

It was contended on behal f of nenbers of Goup IF and the
State that the provision clubbing groups IF and 'E as
feeder cadre for pronotion to Goup 'D Section 11, is in
consonance wth Articles 14 and 16 of the Constitution
inasmuch as the Rules require preparation of a conbined
seniority list of all eligible menbers of Goups "E and IF
placing the forner en bloc above the |latter, and anpbng those
selected for pronotion to Goup 'DI Section 11, all those
from Goup 'E are to rank above those fromGoup IF; and
as no person belonging to Goup 'E found suitable for
promotion to Goup ID was left out, filling the remaining
vacancies from anongst suitable and qualified per sons
belonging to Goup 'F cannot be violative of rights, if
any, of the wit petitioners .inasmuch as qualitatively those
promoted from Group 'F were not inferior to the petitioners
and the principle of equation adopted was fair to all.

Al l owi ng the appeal s, this Court,

HELD: .1 The manner in which the Rule is worked, that
is, consideration first of all persons in Goups 'E for
promotion-to Goup 'D, Section 11, and noving to Group IF,
if necessary, for filling only the remaining vacancies by
sel ecting out st andi ng anmongst them who satisfy t he
requi renent of Explanation to Rule 25(11) (i.e. who have 5
out st andi ng/ ' very /good’ annual Confidential Reports in the

i medi ate preceding 7 years), ensures fairness to all while
al so mai nt ai ni ng efficiency in_~ the admi ni stration.
[ pp. 1109E-F; 1111B-(]

1.2. The total nunber of posts in Goup 'DI, Section Il is

nearly the sanme as the total nunber of posts in Goup 'FE,
while the total nunber of posts in Goup IF is about rive
times thereof. Since appointnment to Group "D, Section |If
is 100 per cent by pronotion, it is a distinct possibility

as. in the instant case, that the requisite nunber of
suitable candidates from Goup “E nmay not be available to
rill all the existing vacancies in Goup 'D Section 11. In
such a situation, the only available optionis torill the
remai ni ng vacanci es by sel ection of outstanding persons from
Goup 'F. This is nore so because the nature of duties and
functions of the posts in
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Goup 'E and 'F is simlar and so is that of the posts in
Goup 'D Section 11. The Hi gh Court overlooked this fact-
[pp. 1110G H, 1111A-B]

13. If the need arises to look to Goup IF for filling the
remai ni ng vacanci es on account of want of suitable.” person
in Goup 'E, those found unsuitable in Goup *E cannot
conplain of discrimnation if persons duly qualified and
nore suitable performing simlar functions are selected,
purely on the basis of nerit, since the unsuitable left out
in Goup 'El are excluded fromthe conpetition on the ground
of unsuitability and cease to remain contenders for the
remai ni ng posts. [pp.1111CGE, GH]

1.4. The provisions made in the Rules for pronotion to Goup
ID Section Il, fromGoup "E’' as well as Goup IF —are
therefore, not in any manner violative of Articles 14 or 16
of the Constitution. [pp.1111B-E]

Chiranjit Lal Chowdhuri v. The Union of India and Os.,
[1950] S.C R 869; Mhd Hanif Quareshi & Ors. v. The State
of Bihar, [1959] SSC R 629 and Ml. Usman & Ors. v. State
of Andhra Pradesh & O's., [1971] Supp. S.C R 549, relied
on.

Constitutional Law by Prof. WIlis; cited.

2. From the affidavit of a senior officer giving all the
rel evant particulars alongwith a chart indicating t he
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conparative position of persons in Goup 'E not found
suitable for promption to Goup ID Section [ with those in
Goup IF who were found fit for pronotion on the basis of
nmerit, it was established that the principle adopted and
foll owed was fair and reasonabl e and does not result in any
injustice to the persons not found fit in Goup 'E for
pronotion; the duties of the office of Principal as well as
Headnaster are of a simlar nature and there is no
qualitative difference in the duties performed by persons
belonging to Groups 'E' and IF; and that the standard of
annual performance appraisal of the nenbers of the two
groups is also on par. [pp.1107G H, 1108A-Dj

3. It would be advisable for the State Governnent to |ay
down nore clearly its policy for the future to avoid even
the senbl ance of treating unequals as equals for the purpose
of pronotion, in consonance with the well-known nmaxi m that
"justice should not only be done but should al so be seen to
be done’. [ p. 1093A- B]

4, The judgnent of the High Court* is set aside with the
result that
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the wit petitions filed in the High Court stand dism ssed.
[p. 1112A]

* M ss Kusum Tandon v. State of Rajasthan, etc., etc., D B.
Cvil Wit Petition No. 2221 of 1990 on the file of
Raj ast han Hi gh Court, decided on 3.9.1991.

JUDGVENT:

ClVIL APPELLATE JURI SDI-CTI ON:~ G vil Appeal Nos.  691-97 of
1993.

From the Judgment and Order dated 3.9:1991 of the Rajasthan
Hgh Court in D.B. Cvil Wit Petition Nos. 2221, 2353 and
3222 of 1990.

P.P. Rao, V.M Tarkunde, Sushil K Jain, A P. Dhamja,
Sudhanshu Atreya, Aruneshwar Qupta, Ms. Mamita Naroola and
Pushpandra Singh Bhatia for the Appellants.

P. Chi danbaram Pallay Shishodia, A P. Mdh and R M
Tahija for the Respondents.

The Judgrment of the Court was delivered by

VERMA, J. Leave granted.

These appeal s by special |eave are by the State of Rajasthan
and certain candidates whose pronotions are adversely
affected by the inmpugned judgnment of the  Rajasthan Hi gh
Court. The dispute in the wit petitions filed in the High
Court was between menbers of the Rajasthan Educati onal
Service belonging to Goup 'E and Goup 'F pertaining to
their rival clains for pronption to the posts of principal
H gher Secondary School, which posts are in Goup 'D,

Section-11 of the Rajasthan Educational Service. The
di spute between these two groups arises fromthe fact! that
in t he Raj ast han Educat i onal Service Rul es, 1970

(hereinafter referred to as "the Rules’), the aforesaid two
groups-'E and 'F -are clubbed together as the feeder cadre

for pronotion to Goup 'D, Section-11, even though in the
service hierarchy the lowest is Goup 'F, above which is
Goup 'E and then cones Goup 'D. In the wit petitions

filed in the H gh Court, the wit petitioners challenged the
constitutional wvalidity of this provision in the Rules
cl ubbi ng together Goup "E and Group 'F for the purpose of
prombtion to Goup 'D. Section-Il on the ground that
unequal s had been equated. The Hi gh Court has all owed these
wit petitions and held that itemno. 1(a) in columm 5 under
the head "Group 'D Section-11" of
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Schedule-1 to the Rules as also ItemNo. 1 in Schedule-11

under the head 'Goup 'D Section-11" in colum 5 are

unconstitutional, being violative of Articles 14 and 16 of

the Constitution. Accordingly, the H gh Court has quashed
the orders pronoting menbers of Goup 'F to posts in the
Goup 'D. It is this judgnent dated 3.9.1991 of the
Raj ast han Hi gh Court which is challenged in these appeal s by
special leave by the State of Rajasthan and menber s
belonging to Goup 'F of the Service whose pronotions are
guashed.

Before we refer to the relevant provisions, nmention may be
made of the rival contentions before us Shri P.P. Rao,
| earned counsel for the  aggrieved Goup ’'F teachers,
advanced several argunents. He subnmits that the Rules
require preparation of a conmbined seniority list of an
eligible nmenbers of Goup "E-~and 'F and prescribed the
placing  of those inGoup 'E en bloc above the persons
belonging’ to Goup 'F, and it is also prescribed that
anongst those selected for pronotion to Goup 'D, the pre-
existing -inter se seniority within the Goup and also
between the two groups is to be maintained, that is, al
those from Goup 'E are to rank above those from G oup 'F.
He submits that the interpretation and working of the Rules
in this manner, whichis the case of the State Governnent,
is in consonance / with Articles 14 and 16 of t he
Constitution. H s next subm ssion is that reservation of a
percentage of the pronotion quota to be filled exclusively
on the basis of nerit does not violate the guarantee of
equal ity since it pronotes the object of greater efficiency
as those considered in the nerit quota are all qualified and
eligible for pronotion. H's further subm ssion is that Rule
25(5) applies to promotion to the next higher grade fromthe
| owest grade while Rule 25 (6) applies to promotions to al
other higher grades. |In other words, for pronmption from
Goup 'F to Goup 'E, Rule 25(5) applies while for
promotion fromGoup 'F directly to Goup 'D: Rule 25(6)
applies. He also submitted that Rule 23A does not  apply
where promotion to a higher grade is from nore than one
gr ade. Shri Aruneshwar Cupta, appearing for the State of
Raj ast han, adopted the argunments of Shri Rao. He also
submitted that the wit petitioners having appeared  for
interview before the D.P.C. and taken their chance, they are
precl uded from naki ng the chall enge when they failed to get
sel ect ed. Shri V.M Tarkunde, who appeared for one of the
aggri eved appel |l ants, supported Shri Rao and nmade sone nore
submi ssi ons. Shri Tarkunde submitted that the difference
bet ween nenbers of Group 'F and Group "E is not substantia
since both of them had been
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functioning as Headnmasters and discharging sinilar duties so
that they were equally suitable and qualified for pronotion
as Principal of a Hi gher Secondary School . Shri  Tankunde
submitted that no person belonging’ to Goup 'E found
suitable for pronotion to Goup 'D was left out and
therefore, filling the remaining vacancies from anongst
sui table and qualified persons belonging to Goup 'F cannot
be violative of the rights, if any, of those in Goup 'E
who were not prompted because they were not found suitable
for pronoti on. Learned counsel also subm tted t hat
qualitatively those pronmoted from Goup 'F were, according
to the service record, not inferior to persons |ower down in
Goup ’'E who had not been selected and the principle of
equati on adopted was fair to all. It was also shown wth
reference to the particulars of those not selected for
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promotion from Goup 'E and those found suitable for
promotion in Goup 'F that the principle adopted and
applied was fair and reasonable, wth no elenent of
arbitrariness.

In reply, Shri Pallay Shishodia, |earned counsel for the
respondents, who arc persons not selected for pronotion from
Goup’E to Goup 'D, attenpted to support the inpugned
judgrment. In all, there were 14 such persons who filed the
three wit petitions in the Hgh Court. The nmain argunent
of Shri Shishodia is that ex-facie clubbing of Goup '"F, a
ower cadre, wth Goup 'E for promotion to Goup 'D.
Section-11, violates the equality clause. Shri  Shi shodi a
contended that the explanation now given by the State
CGovernment to justify the pronotions nmade is not based on a
pol i cy adopted and followed, but on the fortuitous
ci rcunst ances which have energed fromthe results of the
pronoti ons. Shri© Shishodia ~also submtted t hat t he
yardstick was appliedequally rigidly to nenmbers of Goup' E
as to those from’'F when it should have been nore stringent
for those in Goup 'F whichwas a lower grade.

In order to satisfy ourselves that the policy adopted by the
State Government was fair inits application to nenbers of
both Goup 'E and Goup 'F, we directed the State

CGovernment to produce the relevant material including the
particulars of candi dates selected for pronotion and those
not found fit for promotion in Goup  'E, as also the

guidelines followed. On examination. of those details, we
are satisfied that the net result of the working of the
Rul es in accordance wiith the principle adopted has been fair
and it cannot be held that those not selected for  pronotion
in Goup 'E have been dealt with unfairly, in-any manner
to justify
1093
guashi ng the pronotions made at this selection
We may, however, observe that it -woul d be advisable for the
State Governnent to |ay down nmore clearly its policy for the
future to avoid even the senbl ance of treating unequals as
equal s for the purpose of pronption, in consonance with the
wel | -known nmaximthat ’'justice should not only be done but
should also be seen to be done. W do hope that the State
CGovernment would take advantage of the experience gained
fromthis litigation to dispel the m sapprehension from  the
mnds of a section of its enployees who think that the
State’s action is not fair. CObviously the H gh Court was
deni ed the benefit of the material which the State
CGovernment placed before wus, on our directions, which
enabl ed us to renmove the gl oss of seemng inequality in the
pol i cy adopted under the Rules read with the guidelines. for
its working.
W nmay first refer to the relevant parts of the Rajasthan
Educati onal Service Rules, 1970.
"PART |1
CADRE
4. Conposition and strength of the Service
(1) The Service shall consist of the posts
as arranged in the various groups specified in
t he Schedul e.
(2) The nature of posts included in each
group of the Service shall be as specified in
Col um 2 of the Schedul es.
(3) The strength of posts in each group of
the service shall be such as nay be determ ned
by the Governnent fromtinme to tine.
(4) There shall be separate cadres in each
Group of Service specified in the Schedules |
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to VI such as
Schedul e | for Boys Institutions.

Schedule Il for Grls Institutions.

Schedul e 111 for Sci ence and Cener a
I nstitutions.
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Schedule 1V for Institutions of Language
St udi es.

Schedule V for Institutions of Physi ca
Educati on, and

Schedule VI for Institutions of Arts, Misic
and ot hers.

The posts nentioned in each Group of service
in a particul ar Schedul e shal | be
i nterchangeable within the same Group of an),
Schedul e provided such posts carry identica
ti me-scal e of pay:

5. lnitial Constitution of the Service

The Service shal |l consi st of

(a) all persons holding substantively the
posts specified i nthe Schedul e;
(b) all ~persons recruited to the Service

bef ore the conmencenment of these rules; and
(c) all persons recruited to the Service in
accordance with the provisions of these rul es.
PART | I
RECRUI TMENT
6. Methods of Recruitnent
Recr ui't nent to t he Service after t he
commencenent of these rules shall be nade by
the following nethods in the proportion
i ndicated in colum 3 of the Schedul e, nanel y-
(a) by direct recruitment in accordance with
provi sions of Part |V of the rules; and
(b) by pronotion in accordance wth the
provi sions of Part V of these rules:
XXX XXX XXX
8C Power to renove difficulties :
1095
The State Governnent nay for the purpose of
renoving any difficulty in regard to other
matters regardi ng recruitnment, pr obati on
confirmation, pronmotion etc. and in i m
pl ementati on of provisions of rules 6A and 6B
make any general of specific order as it may
consi der necessary or expedient in the
interest of fair dealing or in the public
interest in consultation with the Comm ssion
where necessary. "
PART V
PROCEDURE FOR RECRUI TMENT BY PROMOTI ON
23. Eligibility and Criteria for Selection
(1) The persons hol di ng the posts enunerated
in Colum 5 of the Schedules, shall be
eligible, on the basis of nmerit and seniority-
cumnerit, for pronotion to posts specified in
colum 2 thereof subject to their possessing
the qualifications and experience on the first
day of the nmonth of April of the vyear of
sel ection as specified in colum 6 thereof-
Provided that a menber of the Service shal
not be debarred frompronotion for want to
training qualifications.
XXX
23A:
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No officer shall be considered for pronotion
unless he is substantively appointed and
confirmed on the next |ower post. If no
of ficer substantive in the next |ower post is
eligible for pronotion, officers who have been
appoi nted on such post on officiating basis
after selection in accordance with one of the
net hods of recruitnent or under any Service
Rul es promul gated under proviso to Article 309
of the Constitution of India may be considered
for pronotion on officiating basis only in the
order of seniority in which they would have
been. had they been

1096
substantive on the said | ower post.
24. Procedure for selection on the basis of

seniority cumnerit:

(1) As soon as it is decided that a certain
nunber of posts shall be filled by pronotion,
the  Director shall prepare a correct and
conplete Ilist containing nanes not exceeding
five times the nunber of vacancies, out of the
seni or ~nmost _persons as nentioned in colum 5
of the Schedule, who are qualified under the
rules for pro-notion to the posts concerned.
He shall forward this list ‘alongwith their

confidential” rolls and personal files to th

e
Secretary to the Government in the Education
Depar t ment..
XXX XXX XXX

(2)(a) For the posts, appointnments whereto are
to be made

by Governnment, a Conmittee consisting of the
Chairman of the Conmission or his nom nee
being a menber thereof nom nated by him the
Secretary to Governnent in the Educati on
Departnment or the Special Secretary concerned
nom nated by himand the Special Secretary to
CGovernment in the Departnent of Personnel or
his representative not  below the rank  of
Deputy Secretary as nenber and the Director as
Menber - Secretary, and for the posts, appoint-
nents whereto are to be nmade by the Director,
a Committee consisting of a. Menber of the
Conmi ssion nom nated by the Chairman - of the
Conmi ssi on, Deputy Secretary to Governnent in
the Education Departnment and Deputy Secretary
to Governnment in the Departnment of Personne
as menbers and the Director as Menber
Secretary shall consider the cases  of al
persons included in the Iist interview ng such
of them as it may deem necessary and ‘shal
prepare a list containing names of suitable
candi dates upto twi ce the nunber of such posts
as are indicated in sub-rule (1).

Provided that in case any Menber-Secretary, as
the case may be, constituting the Conmittee
has not been appoi nted
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to the post concerned, the officer holding
charge of the post for the tine-being shall be
the Menber or Menber Secretary, as the case may
be, of the Committee.

(b) The Chairman or the Menber of t he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of 18

Conmi ssion shall preside at all neetings of
the Committee at which he is present.

(3) The Committee shall prepare a separate
list containing names of persons who nmay be

considered suitable to fill tenporary or
per manent vacanci es already existing or are
likely to occur till the next neeting of the

Conmittee on a tenporary or officiating basis
and the list so prepared shall be reviewed and
revi sed every year and shall remain in. force
until it is so reviewed or revised.

(4) The Committee may coopt an expert from
outside to assist the Committee for selection
of candidates for such posts as are to be
filled by pronotion.

(5) The nanes of the candi dates selected as
suitable shall be arranged in the order of
seniority.

(6) The |ist prepared by the Conmittee shal
be “sent to the appointing authority together
with the confidential rolls and personal files
of the candidates included in themas also of
those superseded, if any.

(7) VWere consultation with the Conm ssion
is necessary the lists prepared in accordance
with the sub-rules (2) and (3) shall be
forwarded to the Conmission by the Appointing
Aut hority al ongwith

XXX XXX XXX

(8) The Comm ssion shall consider the lists
prepared by the Commttee alongwi th the other
docunent s recei ved from the Appoi nting
Authority and unless it considers any ' change
to be necessary to be made shall approve the
lists but if the Conmmission considers' such
change as aforesaid to be necessary it shal

i nformthe appointing authority of
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the new changes proposed by it~ and after
taking into account the comments, if any, of
the Comm ssion the Appointing Authority may

approve the list finally with such
nodi fications, as nay in its opinion, be just
and proper.

25. Revi sed Criteria, Eligibility and
Procedure for pronotion to Junior, Senior and
ot her posts encadred in the Service:

(1) As soon as the Appointing Aut hority
determ nes the nunber of vacancies under /rule
regardi ng determ nation of vacancies of /these
rules and decides that a certain nunber of
posts are required to be filled in by
promotion, it shall, subject to provisions of
sub-rule (9), prepare a correct and conplete
list of the senior-nost persons who are
eligible and qualified under these rules for
pronotion on the basis of seniority-cum nmerit
or on the basis of merit to the class of posts
concer ned.

(2) The persons enunerated in colum 5 or the
rel evant colum regarding "posts from which
pronotion is to be nade", as the case may be,
of the relevant Schedul e shall be eligible for
promotion to posts specified against them in
Colum 2 thereof to the extent indicated in
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Colum 3 subject to their possessing mninmm
qualifications and experience on the first day
of the nonth of April of the year of selection
as specified in Colutmm 6 or in the relevant
colum regarding "mnimum qualification and
experience for pronotion”, as the case may be.
(3) No person shall be considered for first

pronoti on in the Service unless he is
substantively appointed and confirned on the
owest post in the Service. After first

promotion in the Service, for subsequent
promotions to higher posts in the Service, a
person shall be eligible if he has been
appoi nted to such post from which pronotion is
to be made after selection in accordance wth
one of the nethods of recruitnent wunder any
Service Rules promul agated under proviso to
Article 309 of the Constitution of India.
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Expl anati on I'n case direct recruitnment to a
post has been nmade -earlier than regul ar
sel ection by pronotion in a particular year
such of the persons who are or were eligible
for appointment to that post by both the
net hods of recruitnent and have been appointed

by direct recruitnment first, shall also be
consi dered for pronotion.
(4)......

(5) Subj ect to the provisions of sub-rule (7),
selection  for pronotion fromthe | owest post
or category of post in the State Service to
the next higher post or category of = post in
the State Service and for all posts in the
Subordi nate Services and in the Mnisteria
Services shall be nmade strictly on the 'basis
of seniority-cumnerit from anongst the
per sons who have  passed the qual i fyi ng

exam nation, if any prescribed under /'these
rules, and have put in at least five 'years’
servi ce, unl ess a different peri od is

prescribed elsewhere in these rules, on the
first day of the month of April of the year of
sel ection on the post of category of post from
whi ch selection is to be nade:

Provided that in the event of non-availability
of the persons with the requisite period of
service of five vyears, the Commttee nay
consider the persons having less than the
prescribed period of service, if they fulfi
the qualifications and other conditions for
promoti on prescribed el eswhere in these rul es,
and are found otherw se suitable for pronotion
on the basis of seniority-cumnerit.

(6)Sel ection for pronoting to all other higher
posts or higher categories of posts in the
State Service shall be made on the basis of
nmerit and on the basis of seniority-cumnmerit
in the proportion of 50:50

Provided that if the Committee is satisfied
that suitable persons are not available for
sel ection by pronotion strictly on the basis
of nerit in a particular year, selection by
pronotion on the basis of seniority-cumnmerit
may be nmade in the same manner as specified in
these rul es.
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Expl anation If in a Service, in any category
of post, number of post available for
promotion is an odd nunber then for purposes
of determ ning the vacancies for selection by
promotion on the basis of seniority-cumnerit
and nmerit in the proportion of 50:50 the
followi ng cyclic order shall be foll owed

The first vacancy by seniority-cumnerit,

The subsequent vacancy by nerit,

The cycle to the repeated.

XXX XXX

(10) Except. as otherw se expressly provided
in this rule, the conditions of eligibility
for pronotion, constitution of the Comittee
and procedure for selection shall be the same
as prescribed el sewhere in these rules.

(11) (a) The Conmittee shall consider the
cases of all the senior nobst persons who are
eligible and qualified for pronotion to the
class of posts concerned under these rules,
and shall prepare a |list containing nanes of
the persons found suitable on the basis of
seniority-cumnerit and/or. on the basis of
nerit, as the case may be, as per the criteria
for pronotion laid down in these rules, equa
to the number of vacancies determ ned under
rule relating to "Determnation of vacancies"
of these rules. The'list so prepared on the
basis of seniority-cumnerit and/or on the

basis of nerit as the case may he, 'shall be
arranged in the order of’ seniority —on the
category of posts fromwhich .,election is
made.

(b) The Committee shall also prepare a
separate list on thebasis of seniority-cum

merit and/or onthe basis of merit, as the
case may be, as per the criteria for pronotion
laid (town in the rules containing nanes of
per sons equal to the  nunmber of per sons
selected in the list prepared under (a) above

to fill temporary or pernmanent vacanci es,
1101
which nmay occur subsequently. The list  so

prepared on the basis of seniority-cumnerit
and/ or on the basis of nerit shall be arranged
in the order of the seniority in the category
of posts fromwhich selection shall be nmade.
Such a list shall be reviewed and revised by
the Departnental Pronption Conmittee t hat
neets in the subsequent year and that such

list shall remain in force till the end of the
last day of the next year or till t he
Depart ment al Pronoti on Conmittee neet s,
whi chever is earlier.

(c) Such lists shall be sent to t he
Appointing Authority together wth annua
Confi denti al Report s/ Annual Per f or mance
Apprai sal Report and other Service Record of
all the candidates included in the lists as

al so of those not selected, if any.

Expl anati on For the purpose of selection for
pronmotion on the basis of nerit, officers with
"outstanding’ or consistently "Very CGood"
record shall only be selected and their nanes
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arranged in the order of seniority."

PART VI
APPQO NTMENT, PROBATI ON AND CONFI RVATI ON
XXX XXX XXX
28. Seniority :
Seniority of persons appointed to the | owest
post of the Service or |owest categories of
posts in each of the Goup/Section of the
Servi ce, as the case may be, shall be
deternmined fromthe date of confirmation of
such persons to the said post but in respect
of persons appointed by promotion to other
hi gher posts in the Service or other higher
cat egori es of posts in each of t he
Group/ Section in the Service, as the case nay
be, shall be deternmined fromthe date of the-
i f regul ar sel ection to such posts.

1102
Pr ovi ded
XXX XXX XXX

(7) that the conmon seniority of persons
appoi nted to posts nmentioned in Goup 'E  and
"F for promotion to the posts in the G oup
"D shall be determined with reference to the
date/ of ‘their substantive appointnent. The
inter /se seniority of person selected by the
Comm ssion or Committee shall be as indicated
by the Commission or Conmittee. litter se
seni ority of per son-, sel ected agai nst
departnmental pronotion quota shall be deter-
m ned under rules 24 and 25;
(8).......
(9) that the persons selected and appointed
as a result of a selection, which is not
subject to review and revision, shall  rank
senior it) the persons who are selected and
appoi nted as a result of subsequent selection
Seniority inter se of persons selected on the
basis of seniority-cumnerit and on the basis
of merit in the sane selection shall ~be the
same as in the next bel ow grade.

XXX XXX

" SCHEDULE- 1"

XXK XXX XXX

Goup 'D Section-1I

(Col. 1) 1 (a)
Nane of post Pri nci pal , Hi gher
Sec.
2) Scl i 001/ BSTC/ RTC ( Boys)
Met hod of recruitnent 100% by pronotion

with percentage (Col. 3)
Post or posts from which Goup 'E &

promotion is to be made "E' posts
(Col. 5)"
1103
" SCHEDULE- 11"
XXX XXX
"D Section-11
S.No. (Col. 1) I (a)
Nane of post: Pri nci pal , Hi gher
Sec.
(Col. 2) School / BSTC RTC
(Grls)
Met hod of recruitment 100% by pronotion

wi th percentage (Col. 3)
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Post or posts fromwhich Goup 'E &
pronmotion is to be nmade "F' posts
(Col. 5)"
Ref erence nmay be made also to the Crcular dated 11.9. 1978
(Depart nent of Per sonnel and Admi ni strative Ref or ns
Department of Personnel-A-Group Il No. F.7(10)DOP/ A-107-1
dated 11th Septenber, 1978) relating to sub-rule (6) of Rule
25; and the Circular dated 28.4.1979 (Departnent of
Personnel (A-11) No. F.7(10) DOP/ A-11/77 dated 28th April
1979) and the Notification dated 30.11.1991 (Departnent of
Per sonnel & Admi ni strative Ref or ns- Depart nment of
Personnel -A-11  No. F.7(10)DOP/ A-11/77 dated 30th Novenber,
1991), providing guidelines for selection on the basis of
nerit, relating to Explanation to sub-rule (11) of Rule 25,
issued by the State Governnent, wherein it was stated as
under: -
Crcular dated 11.9.1978
" Subj ect Prompotion to certain categories of
posts-to be filled in on the basis of "Merit"
and "Seniority-cum Merit"
The existing sub-rule (6) of the relevant
rul es r egar di ng revi sed procedure for
promotion, provides for pronotion to certain
cat egori es of posts on the basi s of
"seniority-cunmmerit" and "merit" in the
ratio /of 50:50. These rules do not clearly
i ndi cate whet her sel ecti ons for such
cat egori es of post shall be nade first on the
basi s or "seniority-cumerit" or on the basis
of "nmerit’.
The matter has been considered by the
Gover nment and
1104
the follow ng procedure should be followed -
"The nunber of posts to be filled separately
on the basis of seniority-cumnerit and merit
should be determined in accordance with the
Expl anati on below sub-rule (6) of ‘the rule

I ayi ng down the revi sed criteria of
eligibility, promotion etc. Selection should
first be made for filling up vacancies to be

filled on the basis of seniority-cumnerit.
Thereafter persons should be selected on the
basis of nerit for filling up nerit quota
vacanci es. "

XXX XXX XXX

Circul ar dated 28.4.1979

XXX XXX XXX

It will-be observed that henceforth officers
with consistently "Very Good" or "Qutstanding"
record shall be considered for pronotion on
the basis of merit. There will be only one
category for the purpose of selection on the
basis of nmerit.”

Notification dated 30.11.1991

" AMENDMENT"’

For the existing "Explanation below sub-
rule............ or sub-rule (11),...........
shal | be substituted by t he fol | owi ng,
nanel y: -

"Expl anation:- For the purpose of selection
for pronotion on the basis of nmerit no person
shall be selected if he does not not have

"Qutstanding" or "Very Good" record in at
| east five out of the 7 years preceding the
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year for which D.P.C. is held."

XXX XXX XXX"
The High Court exanined the scheme of these Rules and
poi nted out that even though the wit petitions before it

concerned Schedule- | to the Rules relating to the boys’
institutions, yet the principle was enqually

1105

appl i cabl e for Schedule-11 relating to t he girls’
institutions, since the hierarchy of the grades in both the
Schedules is the sane. The |lowest grade in Schedule-1 is
Goup 'F. Iteml(a) of Goup 'F is the post of Headnmaster.
Secondary School for boys. It is to be filled 50 per cent

by direct recruitment and 50 per cent by pronotion from the
| ower grade. The mininumqualifications are prescribed in
colum 4 and the post or posts fromwhich pronotion is to be
made is shown in colum 5 which is teachers in grade 1, 11
and teachers grade 1 in Sections C, D, E, F of the Schedule
appended to the Rajasthan Education Subordinate Service
Rul es, ' 1971. ~ The next higher grade is Group 'E which are
posts of 'Headnaster, Hi gher Secondary School for boys under
item1l(a) to be filled 100 per cent by promotion from G oup

"F posts. The mininum qualification and experi ence
required for this grade is Master’s degree in addition to
those prescribed for Headmasters Secondary School . Accor d-

ingly, only such of the Headnasters of Secondary School for
boys belonging to Gioup 'F who possess Master’'s degree in
addition to the qualifications prescribed for that post are
eligible for pronotion as Headmaster, Hi gher Secondary
School for boys under Goups 'E . The next higher grade is
Goup 'D, Section-ll of Schedule-1 and in item1(a) there
under are the posts of Principal, Hi gher Secondary
School / BSTC/ RTC (Boys). These posts are to be filled 100
per cent by pronotion from Goups 'E and 'F posts; and the
qualifications prescribed are the same as those for
Headmast er of Hi gher Secondary School .~ Above this grade is

Goup 'D, Section-l, initem1 of whichis the post of
I nspector of Schools, which is to/be filled 100 per ‘cent by
promotion from Goup 'D, Section-Il posts. Then / cones
Goup 'C, above which is Goup "B which is the highest
post of Joint Director of Education Range in-Schedule-I to
be filled 100 per cent by promotion from Goup ' C-.

From the hierarchy of posts in Schedul e-I indicated above,

it is clear that the | owest grade of Goup 'F in Schedul e-

is filled 50 per cent by direct recruitnent and 50 per cent
by pronotion, while all the higher grades are filled
entirely by pronotion fromthe next |ower grade, except for

Goup 'D. Section-11, which is filled by promotion for
Goups 'E and ' F taken together. |In other words, the posts
of Principal. H gher Secondary School in G oup "D,
Section-1l are filled 100 per <cent by pronotion from
Groups’ E and’ F' t oget her, t hat is, Headmast er Hi gher
Secondary Schoo

1106

and Headmaster, Secondary School; and those from Goup 'F
are considered only if they have the mninum qualifications

prescribed for appointnent to Goup 'D, Section- Il. It is
this clubbing of Goups '"E and 'F for promotion to G oup
"D, Section-l1l which was successfully challenged in the

wit petitions filed before the H gh Court.

The Hi gh Court has taken the view that clubbing of Goups 'F
and 'E together for pronotion to the next higher post in
Goup 'D section-I1, amounts to clubbing of wunequals and
the Rule to this extent is invalid. The contention of the
State has been rejected wherein it was indicated that a
conmon seniority list was prepared of persons in Goups 'E
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and 'F with those in Goup 'E being placed en bloc above
those in Goup 'F; that persons in Goup 'F wer e
consi dered for pronotion only after every one in Goup 'FE
had been considered and vacancies remained to be filled on
account of suitable persons not being found in Goup 'E to

fill those vacancies; persons form Goup 'F were considered
only then, subject to the prescribed qualifications for
appointnent to Goup 'D. Section-ll; and the nature of

functions of both the categories of Headmasters being
simlar, their equation for this purpose was considered to
be reasonable. The High Court did not accept this as
sufficient justification to consider persons in Goup 'F
for filling the remaining vacancies in Goup’'D Section-II
even when the renmining persons of Goup 'E were not found
suitable for pronotion.~ The Hi gh Court al so appears to have
overl ooked the fact that all posts in Goup 'D, Section-II
being required to be filled by pronotion, there was no ot her
avenue ~to fill the remaining vacancies in Goup Section-II
except 'the next |ower cadre of Goup 'F for want of adequate
nunber of suitable person in Goup 'E for appointnent to
Goup "D

The question really is :© Wether the policy adopted by the
State Government of first-considering all the persons in
Goups 'E for promotionto Goup 'D, Section-Il and
pronoting all found suitable, and then only considering the
qualified persons /in Goup' F for appointnent to t he
remai ni ng vacancies for want of suitable persons in Goup
"E' for pronotion, when the posts in Goup "D Section-II
are required to be filled 100 per cent by pronotion, is
invalid for any reason? It isin this perspective that the
di spute between nmenbers of Group 'E and Goup ' F . of the
Service raised in the present case has to be decided.
Qoviously, the grievance of nenbers of Goup 'E can arise
only if those in Goup 'F are
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treated on par with Goup 'E which is a higher grade or
nmenbers of Group 'F get appointnents by pronotion in G oup
"D which would otherw se have gone to those in Goup 'F
but for the rule making Goup 'F also eligible for pronotion
to Goup 'D by clubbing Goups 'E and 'F together for
this purpose. There can be no legitimte grievance to
menbers of Group 'E in case vacancies remain to be filled
in Goup 'D which can be filled only by pronotion,  after
every one in Goup 'E has been considered and only those
not found fit for pronotion therein are Jleft ~unpronoted.
The appointnment to the remai ni ng vacanci es by pronotion of
menbers of Goup 'P, the next |ower cadre, possessing the
prescribed qualifications and found suitable for pronotion
cannot result in inequality or injustice to those renmaining
in Goup 'E on account of their unsuitability. There'is no
ot her avail abl e avenue to fill the remaining posts.in G oup
"D by promotion. There can be no legitimate claim of an
unsui tabl e person for pronotion to provide foundation for
the chal | enge so made.

It is for this reason that we required the State Governnent
to place before us the material indicating the procedure
foll owed for nmaking the selection for pronotion to the posts
in Goup 'D Section-Il fromGoups 'E and 'F of the
Servi ce. It has been shown wth reference to full
particulars that it is only the vacancies in Goup 'D
remai ning unfilled for want of suitable persons in Goup 'F
which are filled by appoi ntnment of persons found suitable in
Group 'F who possess the prescribed qualifications and are
al so found outstanding. It does appear to be the only
feasible manner in which the remaining vacancies in G oup
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"D can be fined since pronotion fromthe services is the
only prescribed node of filling of the posts in Goup "D.
Mor eover, the nature of duties and functions of the post of
Princi pal, H gher Secondary School in Goup 'D, Section-I
is simlar to that of Headmaster of a Higher Secondary
School or Secondary School, which are the posts held by
persons in Goups 'E and 'F respectively. That apart, an
unsui tabl e person in Goup 'E cannot claimplacenent above
a qualified and suitable personin Goup 'F, when the
nature of duties of both are alike and so is that of the
hi gher post in Goup D
In order to assure ourselves that the principle adopted was
fair and reasonable and so was its application in naking the
promotions to Goup D, Section-Il fromGoups "E and 'F,
we also directed the filing of an affidavit by a senior
officer giving all the relevant particulars in addition to
1108
production of ~a chart which would enable conparison of
persons in Goup 'E who were not found suitable for
promotion to Goup 'D, Section-Il with those in Goup 'F
who were found fit for pronotion on the basis of nmerit. On
a scrutiny of these particulars along with the facts stated
in the affidavit of MR Advani, Deputy Legal Remenbrancer
Educati on Departnent, Governnment of Rajasthan. W are
satisfied that the principle adopted and followed was fair
and reasonabl e and does not result in any injustice to the
persons not found fit in Goup 'E ~ for pronotion. The
affidavit of MR Advani shows that the duties of the office
of Principal as well as Headmaster are of a simlar nature
and there is no qualitative difference in the duties
performed by persons belonging to Goups "E and ' F . It
has also been stated that the Reporting O ficer for the
pur pose of annual performance apprai sal of persons in. G oup
"E' is the Principal and their Reviewing Oficer 'is the
District Education Oficer, while inthe case of persons
belonging to Goup 'F, the Reporting Oficer is the
District Education Oficer and the Reviewing Oficer is the
Deputy Director/Joint Director. 'Prior to introduction of 10
+ 2 Schenme, the Reporting Oficer for Goup 'E persons also
was the District Education Oficer and the Review ng Oficer
was the Deputy Director/Joint Director. This shows that the
standard of their annual performance appraisal is also on
par, being nade in this nanner. Paras 10 and 11 of this
affidavit dated 15.10.1992 read as under

"10.1t is respectfully subm tted that

pursuant to the subrule (11) of Rule 25 of the

1970 Rules while considering the nerits of

candi dat es the Depart ment al Pronoti on
Committee first considered all the  candi dates
of category 'E.' who were in the zone of

consi deration and every candi date who -had 5 or
nore ’'very good or 'outstanding’ report and
not havi ng any adverse report was selected on
merit.

11. After considering all the candi dates of
category’' E' the posts which were left unfilled
were filled by considering the nerits of

candi dates of category’F . Wile considering
the nerits of category 'F candidates, first
of al | candi dat es havi ng 5 or nor e
: out st andi ng’ and ’'very good’ ACR were
sel ect ed. If the number of vacancies are
less, the merit Iist
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is prepared on the basis of those having 6 or
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an 7 ACRs to be 'outstanding’ or 'very good’
For the year 1989-90 as sufficient vacancies
were available in D11 category all E and F
category candidates were promted who had
required mninmumnmerit."

Along wth the particulars relating to all the candidates
from Goups 'E and 'F considered for prombtion to G oup
"D . Section-11, an additional affidavit dated 21.10.1992

was filed on behalf of the State Governnment by B.C. Bairathi
wherein para 4 is as under
"4. It is respectfully submitted that it is
evident fromthe statenent that all candi dates
of category 'E who were in the zone of
consi deration and had 5 or nore 'outstanding
and ’'very good’ reports and did not have any
adverse reports have been selected on nerits.
The leftout candidates in group 'E are only
t hose who had | ess t han 5
"out standi ng’ or’ verygood’ reports and t hey
could not have been selected on nerits
pursuant to~ the express provisions of Rule
25(11) of the 1970 Rules. It is also evident
from the said statements that all candidates
of category’ F who have been appointed had 5 or
nore/ outstandi ng’ and’ very good’ ACRs and none
of them had | ess than 5 outstanding’ or ’'very
good’ ACRs."
The Expl anation to Rule 25(11) as amended vide  Notification
dated 30.11.1991 prescribes that for such pronotion no one
havi ng | ess than 5 outstandi ng/very good annual confidentia
reports in the imediate preceding 7 years is to be
considered fit for pronotion. The facts clearly show that
every one in Goup 'E satisfying this criterion has been
selected and those not found suitablein Goup 'E are
persons who do not satisfy this criterion. Vacanci es
remai ned in Goup 'D. Section-11  which could not ,
therefore, be filled from persons in Goup 'E 'since
sui tabl e persons anongst them were not available. ‘The only
manner in which the remaining vacancies in Goup 'D,

Section-11 could be filled, since all vacancies were to be
filled by pronotion according to the Rul es, was by pronoting
the outstanding persons from Goup 'F. The duties  and

functions of persons in Goups 'E and 'F being of a simlar
nature, consideration of persons
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from Goup F for filling the remaining vacancies in this
situation was neither unreasonable nor arbitrary but the
only available node left for filling t he remai ni ng
vacanci es. It also appears that the outstanding persons
selected fromGoup 'F were qualitatively found superior to
those remaining unselected in Goup 'E, particularly in

view of the express requirenment of the Explanation to Rule
25(11) which the unsuitable persons in Goup 'E did not
satisfy.
In Chiranjit Lal Chowdhuri v. The Union of India and O hers,
[1950] S.C.R 869, while dealing with the right to equality,
Fazil Ali. J. indicated that a doctrinaire approach is not
warranted and a passage from Constitutional Law by Prof.
WIllis was cited as a correct proposition of the principle
underlying this guarantee where in it was stated as under
PR Mat hematical nicety and perfect
equality are not required. Simlarity, not
identity of treatnment, is enough. If any
state of facts can reasonably be conceived to
sustain a «classification, the existence of
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that state of facts nust be assuned. One who
assails a classification nust carry the burden
of showing that it does not rest upon any
reasonabl e basis." (p.877)
In Mohd. Hani f Quareshi & Qthers v. The State of Bihar
[1959] S.C.R 629, while dealing with the neani ng, scope and
effect of Article 14, it was reiterated that 'in order to
sustain the presunption of constitutionality the Court may
take into consideration natters of common know edge, natters
of comon report, the history of the tinmes and may assumned
every state of facts which can be conceived existing at the
time of legislation’.
The wvalidity of the inpugned Rules has to be adjudged in
this background. The challenge to the validity, upheld by
the Hgh Court, was on the only ground that clubbing of
Goups 'E and 'F for pronotion to Goup 'D, Section-I
was invalid, since-unequals had been equated for the purpose
of pronotion. From the undisputed facts, it is clear that

the total nunber of posts in Goup 'D, Section-Il is nearly
the sanme as the total nunber of posts in Goup 'E, while
the total nunber of postsin Goup "F is about five tines
thereof. Since appointment to Goup 'D, Section-I1 is 100
per cent by pronotion. It is a distinct possibility, as in

the present case, that the requisite nunber of suitable
candi dates from Group "E may

1111

not be available to fill all the existing vacancies in G oup
"D, Section-ll. 'In such a situation, all appointnments to
Goup 'D, Section-lIl posts being by pronotion, the only
available option is to fillthe remaining vacancies by
sel ection of outstanding persons from Goup 'F. This is

more so because the nature of duties and functions " of the
posts in Goups 'E and 'F is simlar and so is that of the

posts in Goup 'D Section-1l. In such a situation, the
provision made. in the Rules for pronotion to Goup 'D.
Section-1l fromGoup '"E as well as Goup 'F does not in

any manner offend the guarantee of equality /in the
Constitution.

The manner in which the Rule is worked, t hat is,
consi deration first of all persons-in Goup 'F for
promotion to Goup 'D, Section-1l and noving to G oup 'F,
if necessary, for filling only the remaining vacancies by

sel ecting out st andi ng amongst them who sati sfy t he
requi renent of Explanation to Rule ensures fairness |o al
while also maintaining efficiency in the administration. |f
the need arises to look to Goup 'F for filling the
remai ni ng vacanci es on account of want of suitable persons
in Goup 'E, those found unsuitable in Goup ('E cannot
conplain of discrinmnation if persons duly qualified and
nore suitable performing simlar functions are selected,
since the unsuitable left out in Goup 'E are excluded from
the conpetition on the ground of unsuitability, and cease to
remai n contenders for the remaining posts. These provisions
inthe Rules are, therefore, not in any manner viol ative  of
Articles 14 or 16 of the Constitution.

Ref erence may also be nade to Ml. Usman & Ors. v. State of
Andhra Pradesh & O's., [1971] Supp. S.C.R 549, wherein
cl ubbing of UDCs and LDCs for recruitnment to posts of G ade-
Il Sub-Registrars was upheld as valid. The contention there
was that the rule permtting the clubbing violated Article
14 of the Constitution by treating unequals as equals. The
H gh Court struck down the rule as violative of Article 14,
but this Court reversed that decision and upheld validity of
the rule. It was held by this Court that the pronotion
based on the principles of seniority-cumnerit, even though
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the position of UDC is superior to that of LDC, satisfies

the guarantee of equality. In the present case, this
decision applies with greater force since the selection from
Goup 'F is based purely on nmerit and it is only the
out standi ng fromthe G oup who are pronoted.
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For the aforesaid reasons, we allow the appeals and set
aside the inpugned judgnment of the High Court with the
result that the wit petitions filed in the H gh Court stand
di smi ssed. No costs.

R P.

Appeal s al | owed.

1113




