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ACT:

Madhya Pradesh Public Trusts Act (30 of 1951), ss. 5, 6, 7
and 8 Scope of-Regi'strar after enquiry recording finding a
trust not a public trust-Wether required to nake entry of
negative finding in register of public trusts-Effect on
right to file suit under s. 8 to set aside finding-Repeal of
Act 30 of 1951 in application to Vidharbha area by anended
Bonbay Public Trusts, Act, 1950, s.  86-Saving clauses in s.
86(3)-Effect of-Wiether fresh enquiry to determine if trust
a public trust conpetent.

HEADNOTE

In October 1953 upon an application nade under s. 5 of the
Madhya Pradesh Public Trusts Act, (30 of 1951, the Registrar
held an enquiry ,on the question whether particular /trust
founded in 1891 in, Nagpur in the Vidharbha area of the ate,
of which the properties were in the possession of and
managed by the appellant, was a public trust. On the
conclusion of the inquiry, in accordance with ' s. 6 of the
Act. he recorded a finding in Novenber 1955 that the  trust
in question was not a public trust. However, the Registrar
did not, as required by s. 7 of the Act, cause an entry of
this finding to be made in the register nmaintained by him
under the Act.

On  November 1, 1956, as a result of the reorganisation of
States, the Vidharbha area was nerged in the then Bonbay
State. The Bonbay Legislature thereafter passed the Bonbay
Public Trusts Unification and Arendment Act, 1959 (6 of
1960) and by a notification dated February 1, 1964, @ passed
thereunder, the Bonmbay Public Trust Act, 1950, was, extended
to the Vidharbha area. By s. 86 sub-ss. (1) and (2) of the
Bonbay Act of 1950 inducted into that Act by Bonbay Act 6 of
1960, the MP. Act was repealed and the saving provisions
contained in cls. (a), (b)and (c) ins. 86(3) projected,
inter alla anything ,done, any rights etc. accrued and any
| egal proceedi ngs pendi ng under the repealed Act .On march
2, 1962, Respondents 2 to 5 filed an application under s. 19
of the Bonbay Act before the Assistant Charity Conmi ssioner
for an enquiry as to whether the said trust was a public
trust. The appellant contended that since the trust was
already declared not to be, a public trust under the MP.
Act, the Assistant Charity Comm ssioner was precluded from




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 9

hol ding the enquiry under the Bonbay Act. The Assi stant
Charity Comm ssioner however rejected this contention on
Septenber 6, 1962 and thereupon the appellant filed a wit
petition in the H gh Court challenging this decision.

Two contentions were raised by the appellant in support of
his petition. Firstly, that the Registrar under the MP.
Act having found That the trust was not a public trust and
si x nonths having expired fromthe date of his finding, that
finding becane final under s. 8; That a right wthin the
meani ng of cl. (b) of s. 86(3) of the Bonmbay Act ,vested in
t he appel | ant and therefore t he Assi st ant Charity
Conmi ssi oner :was not conpetent to reopen that finding and
start an inquiry abrogating his said right; and secondly,
that it was obligatory on the Registrar to make an entry in
the register of public trusts maintained by him

111

under the Act and-that since he had not made such an entry
the enquiry hel d by himwas not conpl eted; that being so the
enquiry was a pending proceeding saved by s. 86(3) and
therefore the only remedy which respondents 2 to 5 bid was
to. proceed inthat proceeding by calling upon the Registrar
to make and notify such entry and if necessary to file a
suit under s. 8 of the MP. Act challenging that finding.
The High Court rejected both these contentions and held that
the MP. Act did not confer any finality on the Registrar’s
finding and that under that Act finality attached to an
entry nade by the Registrar in the register of public
trusts; as the only register that the Registrar was enjoi ned
upon to maintain under the Act and the rul es nmade thereunder
was the register of public trusts it was not incunbent on
himto make an entry in such register when his finding was a
negative one. No such entry having been nmade, no right
under s. 86(3) vested in the appellant which would " bar a
fresh inquiry under the Bonbay Act.  The High Court | further
hel d that there being no obligation onthe Registrar to make

such a negative entry, it couldnot be said that the
proceedi ngs before himanobunted to it pending proceeding
saved wunder s. 86(3). It was also held that ‘the suit

contenplated under s. 8 of the MP. Act was a suit for the
purpose of correcting an entry nade by the Registrar and as
no such entry was nade, respondents 2.to 5 could  not have
filed a suit under that section.

On appeal to this Court,

HELD : A fresh inquiry under the Bonbay Act ~was not
conpetent and the Assistant Charitty Conmi ssioner was
precluded fromentertaining it. [119 B]

Reading ss. 5, 6, 7 and 8 of the MP. Act it was clear that
the Registrar 1is enjoined upon to- nake an entry in._ the
register of public trusts irrespective of whether his
finding is in the affirnative or in the negative. For the
entry he has to, make is the entry "in accordancewith his
finding" whatever that finding is. [117 E]

The inquiry held by the Registrar under the MP. Act was
i ndi sputably "a thing duly done" under that: Act. The
inquiry and its result having been saved by s. 86(3), «cl
(a), they continued to be governed by the MP. Act in spite
of its ceasing to apply in Vidharbha. 1t could not be said
that the inquiry was conpl eted because the Regi strar bad yet
to nmake the entry of his finding which he was bound to make
under s. 7 of the MP. Act; it was therefore a pending
proceedi ng under that Act. [118 G 119 A-B]

Universal Inport Agency V. Chief Controller, [1961] 1
S. C. R 305

referred to

Ramal al v. Charity Comm ssioner, 63 Bom L.R 418,
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di stingui shed.
The cause of action for a suit under s. 8 of the MP. Act is

finding and not the entry which is nmerely consequential. It
is therefore not right to say that a suit cannot. be filed
unl ess the Registrar has nade the entry. The legislature

could not have left the right to file a suit to the mercy of
the Registrar who may or nmay not nmmke the entry. [114 B; 117
A- B]

JUDGVENT:

ClVIL APPELLATE JURI SDICTI'ON : Civil Appeal No. 498 of 1964.
112

Appeal by special |eave fromthe judgnent and order dated 9
12,,1963, of the Bonbay Hgh. Court (Nagpur Bench) at
Nagpur in Special Civil Application No. 380 of 1962.

S. T. Desai, G- L. Sanghi, S. C Ghate, A S. Babde and O
C. Mathur, for the appellant.

B. R L. lyengar and B. R G~ K Achar, for respondent No. 1.
N. C. Chatterjee, Shankar Anand, Asghar Ali and Ganpat Rai
for respondents Nos. 2 to 5.

The Judgnent of the Court was delivered by

Shelat, J. This is an appeal by special |eave against the
Judgnent and order of the H gh Court  of Mahar ashtra
di smi ssing the appellant’s petition under Article 226 of the
Constitution. The question arising in the appeal is whether
the Assistant Charity Conmm ssioner appointed under the
Bonbay Public Trusts Act, 1950 as extended to the area of
Vi dhar bha has jurisdiction to hold an inquiry under section
19 of that Act in spite of a previous finding by the
Regi strar under the Madhya Pradesh Public Trusts Act, 30 of
1951 that the trust in question was not ~a public trust
within the -nmeaning of the latter Act. The facts leading to
the wit petition may briefly be set out.

In Cctober 1953, one Jaferbhai claimng to be a beneficiary
applied under s. 5 of the MP. Act to the Registrar that the
trust known as Mehdi baug founded in Nagpur in 1891 and its
properties which were and are admittedly in possession of
and managed by the appellant was a public trust. As
required by section 5(2) of that Act -the Registrar directed
that a proclamation in respect of the said application
should be published in the next issue of Madhya Pradesh
Gazette. The inquiry held by the Registrar ended in an
order dated Novenber 11, 1955 whereby be held that the trust

was not public trust. Though the Registrar gave his
aforesaid finding he did not cause an entry thereof to be
made in the register maintained by himunder the Act. On

Noverber 1, 1956 as a result of the reorgani sation of States
Vi dharbha was nmerged in the then Bonbay State. The Bonbay
| egislature thereafter passed the Bonbay Public Trusts
(Unification Anendnent) Act, 1959 and by a notification
dated February 1, 1961 passed thereunder the Bonbay ' Public
Trusts Act 1950 was extended to the Vidharbha area. O
March 2, 1962, respondents 2 to 5 filed an application under
section 19 of the Bonbay Act, 1950 before the Assistant
Charity Comm ssioner for an inquiry as to whether the said
trust was a public trust. The appellant contended that
since the trust was already declared not to be a public
trust under the MP. Act the Assistant Charity Conm ssioner
was precluded fromholding the inquiry under the Bonbay Act.
113

On Septenber 6, 1962, the Assistant Charity Conm ssioner
rejected that contention. Thereupon the appellant filed the
aforesaid petition in the H gh Court. The High Court as
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stated above dismissed the petition holding that the
Assistant Charity Comm ssioner had jurisdiction to hold the
inquiry. It is this order which is inpugned in this appeal
In view of the controversy between the parties as to the
ef fect of certain provisions of the Bonbay Act 1950 and the
M P. Act of 1951 it becomes necessary to briefly notice some
of the relevant provisions of the two Acts. Section 2(4) of
the MP. Act defines public trust" as neaning an express or
constructive trust for a public, religious or charitable
purpose and includes a tenple etc. or any other religious or
charitabl e endowrent and a society forned for a religious or
charitabl e purpsose. Sub-section 5 of that section defines
"register" as nmeaning ‘a register nmaintained under sub-
section 2 of section 3 of the Act. Section 3(2) provides
that the Registrar should naintain a register of public
trusts and such other books and registers and in such form
as may be prescribed: Section 4 provides for t he
regi stration of public trusts and | ays down that the working
trustee of every public trust should apply to the Registrar
for its registration by an-application in which certain
particul ars therein nenti oned have to be set out. Section 5
provides that on receipt of such an application or upon an
application made by any person having interest in a public
trust or on his own motion, the Registrar shall make an
inquiry in the prescribed manner for ascertaining anongst
other things whether the trust in question is a public
trust. Sub-section 2 of section 5 as aforesaid provides for
giving a public notice of the inquiry proposed to be made
inviting all persons.interestedin the public trust wunder
inquiry to prefer objections, if any, in respect of such
trust. Under section 6 the Registrar on conpletion of the
inquiry has to record his findings with reasons therefor as
to the matters set out in section 5(i) and under  section
7(1) he has to cause entries to be madein the register in
accordance with his findings and has to publish on the
noti ce board of his office the entries so made. Sub-section
2 of section 7 reads as under
"The entries so nmade shall, subject to the
provisions of this Act and subject to any
change recorded under any provision of this
Act or a rule made thereunder, be final and
concl usi ve. "
Section 8 provides that any working trustee or person having
interest in a public trust or any property found to be trust
property, aggrieved by any finding of the ~Registrar ~under
section 6 may, wthin six nmonths from the date of the
publication of the notice under sub-section (1) of section
7, ‘institute a suit in a civil court to have 'such finding
set aside or nodified. Sub-section 3 provides
114
that on the final decision of the suit, the Registrar shall
if necessary, correct the entries made in the register in
accordance with such deci sion.
It is clear fromthe provisions of section 8 that though the
entries made by the Registrar are final and conclusive that
finality is subject to the decision of the court in a suit
challenging the findings of the Registrar. The cause of
action for such a suit is thus the finding of the Registrar
and not the entry. It is manifest that section 7 requires
the making of the entry and its notification in order that
the findings given by the Registrar are recorded and are
given publicity so that an aggrieved party whether he is a
working trustee or a person interested in the trust may file
a suit within the prescribed tine. Under section 35 of the
Act the State Government framed rules prescribing inter alia
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for the maintenance of certain registers. Under the Act and
the said Rules the Registrar had to maintain four registers,
viz. (1) aregister ,of public trusts, (2) a register of the
properties of public trusts, (3) a register relating to
i movabl e properties belonging to the trusts and (4) a
regi ster of decisions of courts relating to public trusts.
These being the only registers prescribed either under the
Act or the said rules there was no obligation on the
Regi strar to naintain any other register or book
The Bombay Act, 1950 defines a public trust to nmean an
express or constructive trust for either a public, religious
or charitable purpose or both and includes a.tenple, a math,
a wagf, a dharnada or any other religious or charitable
endowrent and a society forned either for a religious or
charitable purpose or for both and registered under the
Societies Registration Act, 1860. Section 18 provides for
registration of public trusts and is substantially in the
sane ternms as section 4 of the MP. Act. Section 19
simlarly provides for an inquiry for ascertaining the
nmatters set-out therein which are again in the sane terns as
in section 5 of the M P. Act. Though the definition of the
public trust in the Bonbay Act is not exactly in the same
terns as that in the MP. Act the contents of both are
substantially the same. In any event it is not the case of
the respondents that that which is not a public trust or a
property belonging to a public trust under the M P. Act has
been nmde a public trust or a property belonging to such
trust under the Bonmbay Act. The inquiry under both the Acts
and its scope are therefore the sane. Section 86 of the
Bonbay Act inducted in the Act by Bonbay Act 6 of 1960
contai ns both repeal and saving clauses. Under sub-sections
1 and 2 read with Bonbay Act 6 of 1960 the M P. Act of 1951
stands repeal ed. Sub-section 3 which'is a-saving provision
provi des that the repeal or cessation of the Acts under sub-
sections 1 and 2 shall not in any way affect:
115
"(a) anything duly done or suffered under the
laws hereby repealed or <ceasing 'to apply
before the said date ;
(b) any right, title, interest, obligation
or liability already acquired, accrued or
incurred before the said date under the 1aws
hereby repeal ed or ceasing to apply ;
(c) any legal proceedings or renmedy in respect
of such right, title, interest, obligation or
liability."
Two contentions were raised by the appellant in~ the Hi gh
Court in support of his petition. First, that the Registrar
under the MP. Act having found that the trust was not a
public trust and six nonths having expired fromthe date of
his finding that finding becane final, that a right wthin
the neaning of cl. (b) of section 86(3) of the Bombay Act
vested in the appellant and that therefore the Assistant
Charity Conmm ssioner was not conpetent to reopen  that
finding and start an inquiry abrogating his said right -and
(2) that it was obligatory on the Registrar to nake an entry
in the register of public trusts maintai ned by himand that
si nce he had not made such an entry the inquiry held by him
was not conpleted; that that being so the inquiry was a
pendi ng proceedi ng saved by section 86(3) and therefore the
only renmedy which respondents 2 to 5 had was to proceed in
that proceeding by calling upon the Registrar to mmke and
notify such entry and if necessary to file a suit under
section 8 of the MP. Act challenging that finding. The
Hi gh Court rejected both these contentions. The H gh Court
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held that the MP. Act did not confer any finality to the
Registrar’s finding and that under that Act finality
attached to an entry made by the Registrar in the register
of public trust. It also held that when the Registrar’s
finding was a negative one it was not incunmbent on him to
make any entry as the only register he was enjoined upon to
mai ntain was the one prescribed by the Act. The rules made
under the Act not having prescribed any other register or
book and the only register prescribed by the Act being the
regi ster of public trusts it was not obligatory upon him to
enter a finding that the trust in question was not a public
trust. No such entry having been nmade no right under
section 86(3) of the Bonbay Act vested in the appellant
which would bar a fresh inquiry under the Bonbay Act. The
Hi gh Court further held that there being no ,obligation on
the Registrar to make such-a negative entry it could not be
sai d that the proceedings before him was a pendi ng
proceedi ng -saved under section 86(3). No finality
therefore was givento the finding of the Registrar that the
trust was not a public trust. As regards the suit under
section 8 of the MP. Act, the H gh Court held that on a
true interpretation of sections 5 6, 7 and 8 of that Act
the suit contenplated was a suit for the purpose of
correcting an entry made by the Registrar and that no such
entry having been nade

116

no such suit lay and consequently respondents 2 to 5 could
not have filed a suit under that section

As aforesaid the preanble of the MP. Act shows that the Act
was enacted to regul ate and to nake better provision for the
adm ni stration of public, religious and charitable trusts in
the then State of Madhya Pradesh. Wth that end in view
section 5 of that Act provides for aninquiry to be held by
the Registrar for ascertaining anong other things whether a
trust under inquiry is a public trust or not. A public
notice of such an inquiry was provided for under | section
5(2) in order to enable persons.interested in such trust to
participate therein. Sections 6 and 7 enjoin ‘upon the
Regi strar to, record his finding. Such a finding nmay either
be that the trust is a public trust or it is-not. Secti on
7(1) enjoins wupon himto cause entries to be made in the
register "in accordance with the findings recorded by  him
under section 6", and he is to publish the entries when made
in the register. The register prescribed no doubt is a
regi ster of public trusts. |If the finding of the Registrar
is that a particular trust is not a public trust, ~-does he
not have to make an entry of his finding in the register or
has he to nmke an entry in that register only when his
finding is a positive one that the trust is a public trust?
It will be noticed that there is nothing in section 7(1) to
show that he is required to make an entry only- if the
finding is in the affirmative. On the other hand sub-
section 1 of section 7 expressly provides that he ‘shal
cause entries to be made in accordance with the findings
recorded by hi munder section 6. Section 6 shows that he has
to record his findings and the reasons therefor whatever the
findings are, whether in the affirmative or in the negative.
Since entries wunder section 7(1) are to be nade in
accordance with such findings, either positive or negative,
it follows that entries have to be made irrespective of
whet her the trust is found to be a public trust or not. To
say that he is required to nake an entry of finding only if
the finding is that the trust is a public trust would be
contrary to the express |anguage of sections 6 and 7 and
woul d unnecessarily curtail the |Ianguage and the scope of
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the two sections. This construction is also supported by
section 8. Under that section, though it is the entry nade
under s. 7 which has been given finality a right of suit is
conferred on both the working trustee and all persons having
interest in the trust or any property belonging to it and
who is aggrieved 'by any finding’. The section no doubt
provides that such a suit has to be filed within six nonths
from the date of the publication of the entry. But that
provision is clearly one fixing limtation. That does not
mean that the suit is to set aside the entry. The section
in so many ternms states that such a suit would be to set
aside the finding given by the Registrar and where such a
finding is set aside the Registrar has to correct the entry
nmade in the register in accordance with his findings. The
cause of section for such a suit thus is the finding and not
117

the entry which is nerely consequential. It is therefore
not riot to say that a suit cannot be filed wunless the
Regi strar / has nmmde the entry.” The legislature, besides,
could not have left the right to file a suit to the nmercy of

the Registrar who may or may not make the entry. It is
equally not correct to say that the Registrar has not to
make an entry if hisfinding is in the negative. Suppose

the Registrar in a given case gives his finding that the
trust in question is not a public trust and does not nake an
entry on the ground that the register mmintained by him is
the register of public trusts and not ,of trusts which are
not public trusts. . Wat is a person interested in the trust
or its properties to do if he isaggrieved by that finding?
Does it mean that he has no renedy by way of a suit? That
surely cannot be the neaning to be given to sections 7 and
8. If the making of the entry is the condition precedent for
such a suit such a person would have no renmedy of = a suit
under section 8. It is precisely to avoid such a result that
the section provides in explicit |anguage that any person,
aggrieved by the finding and not the entry, has aright to
file a suit and to have such a finding set aside, whether
the finding is positive or negative. There is nothing in s.
8 which restricts the right of a suit in cases  where the
finding is in the affirmative. |If that was so,giving a
right to sue to a person interested in the trust ~would be
superfluous as he woul d never be aggrieved by a findingthat
the trust is a public trust. The H gh Court was, therefore,
in error when it held that the Registrar was not obliged to
make the entry as his finding was in the negative. L|n our
view, reading sections 5, 6, 7 and 8 of the MP. Act it is
clear that the Registrar is enjoined upon to nake an entry
in the register of public trusts irrespective of whether his
finding is in the affirnmative or in the negative. For/ the
entry he has to nake is the entry "in accordance with his
finding" whatever that finding is.

As regards the second contention urged before it, the Hgh
Court observed that if it was obligatory on the Registrar to
cause an entry to be made in the register even if the
finding was negative, the fact that he had not made such _an
entry would not deprive the appellant of his right and in
that event it would have held that the proceedi ng before the
Regi strar was still pending and respondents 2 to 5 would in
that case have to have recourse to the MP. Act. But the
H gh Court on the ground that there was no obligation on the
Registrar to nmake the entry rejected this contention. Let
us see whether there was justification in the contention
that the inquiry is still pending and that respondents 2 to
5 have to proceed under that Act and not under s. 19 of the
Bonbay Act.
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M. Desai for the appellant relied on subsection 3 of
section 86 and urged that all the three sub-clauses, (a),
(b) and (c) apply to the present case. He urged that the
inquiry before the Registrar was a thing duly done under the
MP. Act and was therefore saved, that the Registrar’s
finding had becone final on the expiry of six

118

nonths fromthe date of that finding and its finality vested
a right in the appellant which is saved by the sub-section
and lastly that the |legal proceeding, that is the enquiry,
was still pending and in spite of the cessation of the MP

Act, was saved. He contended that a fresh inquiry therefore
could not be held as the proceedi ng before the Registrar was
still pending and the conpetent authority to proceed with it
was t he Regi strar and not t he Assi st ant Charity
Conmi ssioner. The Assistant Charity Conm ssioner was there-
fore precluded from holding the inpugned inquiry. M.
Chatterjee, on the other hand, \argued that no right can be
said to 'have accrued to the appellant as no finality
attached " to the Registrar’s finding, an entry of that
finding not having been nade by the Registrar. There was
al so no question of any 1legal proceedi ng being saved as the
proceedi ng saved is the onein respect of a right, title or
interest vested in a party. Therefore, sub-cls. (b) and (c)
according to himwould not in any case apply. As regards
sub-cl. (a) he argued that the inquiry before the Registrar
was over so soon as he gave his finding and therefore that
i nquiry al so cannot. be said to have been saved.

The words "anything duly done" in sub-cl. (a) are very often
used by the legislature.in saving cl auses such as we have in
section 86 (3). Section 6 of the General C auses Act, 1897
al so provides that unless a different intention appears the
repeat of an Act would not affect anything duly done or
suffered there-under. The object of such a saving clause is
to save what has been previously done wunder the statute
repeal ed. The result of such a saving clause is that the
pre-existing | aw continues to govern the thing done before a
particul ar date from which the repeal of such a pre-existing
law takes effect. |In Universal lnmports Agency V. Chief
Controller(l) construing the words "things done" used in
para 6 of the French Establishnents (Application of Laws)
Order, 1954, this Court held that on a proper interpretation
the expression "things done" was conprehensive enough to
take in not only the things done but also the effect of the
| egal consequences flowi ng therefrom The inquiry held by
the Registrar under the MP. Act was indisputably "a thing
duly done" wunder that Act. The inquiry and its result
havi ng been saved by section 86 (3) (a) they continue to be
governed by the MP. Act in spite of its ceasing to apply in
Vi darbha. As we have already held it was obligatory on the
Regi strar to have made an entry of his finding  in the
regi ster of public trusts maintained by himunder that Act
though the finding was that the trust was not a public
trust. If any one was aggrieved by that finding he could
have nmde the Registrar to cause an entry to be nmade and
thereafter file a suit to set aside the finding and have the
entry corrected. Respondents 2 to 5 would be such persons
as they claim to be interested in the trust and are
therefore persons aggrieved by that finding and

(1) [1961] 1. S.C.R 305.

119

interested in challenging it. The contention that that
inquiry was conpleted is not correct because the Registrar
had yet to make the entry of his finding which he was bound
to make under section 7 of that Act.That being the position
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the inquiry is saved by sub-cl.(a) of section 86(3) and it
is still pending and is governed by the MP.Act. In the
result a fresh inquiry under the Bonbay Act while the
proceeding under the MP. Act is still pending was not
conpet ent and the Assistant Charity Commi ssioner was
precluded from entertaining it. In this view it is not

necessary to consider M. Desai’'s contention that clauses
(b) and (c) also apply to the present case. M. Chatterjee
however drew our attention to a decision of the H gh Court
of Bormbay in Ramalal v. Charity, Conmi ssioner(1). That
deci sion cannot assist the respondents as the effect of a
saving clause such as we have in section 86(3) or in the
Bonbay General C auses Act was not considered there and the
guestion of the proceedi ng being a pending one was neither
rai sed nor considered. ~For the reasons aforesaid it is not
possible to sustain the order passed by the H gh Court
di smi ssing the petition.

We therefore set aside the order, allow the appeal and make

the petition-absolute. The respondents will pay the costs
of the appellant both here and in the H gh Court.
R K P. S Appeal al | owed.

(1) 63 Bom L.R 418.
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