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These appeal s are preferred by the State of Tanmi | Nadu,
Tam | Nadu Housing Board and ot hers agai nst the judgnent of
the Madras High Court allowing a batch of wit petitions and
guashing three notifications issued under Section 4(1) of
the Land Acquisition Act,1894. The three notifications
concerned herein are the notifications dated My 8, 1975,
August 29,1975 and February 19,1975. The wit petitions have
been all owed relying mainly upon the earlier decision of the
Court in State of Tam| Nadu V. A Mhamred Yousef and O s
(1992 (2) ML.J.149) [which has since been affirned by this
Court in State of Tami| Nadu & Anr.v.A Mhamed Yousef &
Os. (1991 (4) S.C.C 224)] and the decision of this Court
in Muinshi Singh v.Union of India (1973 (1) S.C R 973).

The first and the main ground assigned by the  High
Court for quashing the said notifications is that the public
purpose stated therein is vague and that on the date of
i ssuance of the said notifications, there was not-existing
any final and effective schene prepared under the provisions
of the Tam | Nadu State Housing Board Act. Two ot her grounds
assigned by the High Court in support of its decision-are
(i) that there was an undue delay in passing the awards
after the issuance of the declarations under Section 6 and
(ii) non-compliance wth clauses (b) and (c) of Rule 3 of
the Land Acquisition Rules framed by the State Governnent in
the course of enquiry under Section 5-A.

The public purpose stated in the three notification is
"for the inplenentation of housing schemes to neet the
denmands nade by various sectors of the population under
‘ Kal ai gnar Karunani dhi Nagar Further Extension Schene'",
"for the creation of a new nei ghbourhood known as Kal ai gnar
Karunani dhi Nagar Part |1 Schemes" and "for increasing
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housi ng accomvpdation for the developnent of South Madras
nei ghbour hood " respectively. Enquiries under Section 5-A
were held and on the basis of reports subnitted in that
behal f, decl arations under Section 6 were nade sonetinme in
the year 1978. Awards were passed in the year 1983. The
wit petitions fromwhich these appeals arise were filed in
the year 1982 and in 1983 - one of themeven |ater.

Sri Harish Salve, |earned counsel for the appellants,

di sputed the correctness of the judgnent under appeal on the
foll owi ng grounds: the inmpugned judgment of the H gh Court
is contrary to nmore than one Constitution Bench judgment of
this Court. The principle of the decision in Mhamed Yousef
or, for that matter, of Minshi Singh has no application to
the facts herein; it is not necessary that there should be a
final and effective schenme prepared under the Tam | Nadu
State Housi ng Board Act [Housing Board Act] before |lands are
acquired for the purpose of the Housing Board; |ands are
acquired by the Governnment even where there is no final and
ef fective housing schene on the date of the notification; in
these cases, the schenmes were indeed initiated prior to the
i ssuance of Section 4 notifications and were finalised
after the issuance of the said notification. The public
purpose started in the notifications is not vague. Learned
counsel further subm tted t hat t he respondent s-wit
petitioners cannot/ beallowed to raise the said grounds
i nasmuch as they neither filed objections in the enquiry
hel d under Section 5-A, nor did they raise these grounds at
any time before the issuance of declaration under Section 6.
They did not nake this grievance even after the issuance of
Section 6 declaration for a nunber of years. Only when the
awards were about to be passed (and in some cases after the
passing of the awards) were these wit petitions filed. On
the ground of laches and acquiscence along, the wit
petitions ought to have been dismissed. So far as the post-
decl arati on delay assigned by the H-gh Court as one of the
grounds for its decision is concerned, the |earned counse

submitted that the said delay, if any, is not fatal in view
of the counter-vailing/beneficial provision contained in
Section 48-A  added by the Madras - Legislature-in the Land
Acqui stion Act. Laches are pleaded with respect to this
ground as well. Wth respect to the other ground given by
the High Court, viz., non-conpliance with clauses (b) and
(c) of Rule 3 of the Tam | Nadu Land Acquisition Rules, Sri

Sal ve submitted that the H gh Court ought not “to have
permtted the wit petitioners to raise this ground since
they did not even file objections in the —enquiry under
Section 5-A nor did they conmplain of this aspect at the
proper time. Only when the awards were about to be passed or
after the passing of the awards, as the case nay he, the
petitioners have cone forwards wth the present/ wit
petitions.

Sri Ashok Sen, |earned counsel for the respondents-wit
petitioners, supported the reasoning and conclusions arrived
at by the High Court. He submtted that unless a schene is
prepared under and in accordance with the Housi ng Board Act,
no notification wunder Section 4 of the Land Acquisition Act
can be issued. Unless the public purpose is spelt out
clearly, the persons interested would be handicapped in
maki ng an effective representation in the enquiry under
Section 5-A.  Unless they know for what particul ar purpose
their land is sought to be acquired, giving them an
opportunity to file objections is an enpty formality. A
final effective housing schene prepared and published under
the Housing Board Act, containing as it does the ful
particul ars of devel opnent, al one woul d satisfy t he
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requirenment of particularisation of the public purpose.
Were, therefore, the land is acquired for the purpose of
the Housing Board, a final schenme prepared under the Housing
Board Act is a condition precedent. It is for this reason
that this Court has held in Mhamed Yousef that such a
schene is a precondition for a notification under Section 4
of the Land Acquisition Act.

Sri Siva Subramaniam |earned counsel for sone of the
respondents-wit petitioners, supported the contentions
of Sri  Sen. He submitted further that even apart fromthe
provi sions of the Housing Board Act, there ought to be a
schenme before the issuance of Section 4 notification not
only to satisfy the requirenent of public purpose but also
to afford the persons interested a reasonable and effective
opportunity to object.

The first question that  arises in these appeals is
whet her a final and effective schenme prepared and published
under the  provisions of the Housing Board Act is a pre-
condition to the issuance of notification under Section 4.
This question has to be answered wth reference to the
provi sions of ~the Land Acquisition  Act as well as the
Housi ng Board Act.

None of the three notifications, it nmay be noted, state
that the land is being acquired for the purpose of the Tam |
Nadu Housing Board. The fact, however, remains - and it is
admtted before us - that the said | ands were being acquired
for the purpose of the Housing Board only.

Section 4 of the Land Acquisition Act does not state
expressly or by ‘necessary i'ntendrment that before a
notification is issued/published thereunder proposing to
acquire land for the purpose of a body like the Tam | Nadu
Housing Board, a duly published final =~ scheme prepared in
accordance with the relevant Act should be in force. The
respondents-wit petitioners, however, seek to deduce such a
requi rement from the provisions  of the Tam | Nadu Housing
Board Act.

The Housing Board Act was enacted by the Tami|l Nadu
| egislature "to provide for the execution of housing and
i mprovenent schemes, for the establishment of a  State
Housing Board and for certain other matters". Section 2
defines certain expressions occurring in the  Act. The
expression "housing or inprovement schenme" is defined in
clause (9) to nean a schene franed under the Act and
i ncludes any one of the types of schene referred to in

Section 40. Chapter-Il (Sections 3 to 11) provides for the
constitution of the Board, appointnment of " its nmenbers and
their disqualifications. Chapter-II1l (Sections 12 to 15)

provides for transfer of the assets and liabilities of the
City Improvenent Trust to the Housing Board. Section 12
di ssolves the City Inprovermrent Trust with effect fromthe
date of the said enactnent and vests all assets and
liabilities thereof in the Board. Chapter-1V (Section 16 to
22) deals wth officers and nenbers of the staff of the
Board. Chapter-V (Sections 23 to 27) deals with the conduct
of business of the Board and its commttees while Chapter-Vi
(Sections 28 to 34) deals with powers of the Board and
Chairman to incur expenditure on scheme and enter into
contracts. Chapter-VIl (Sections 35 to 69-A), which provides

for housing or inprovenent schenes, is relevant for our
pur pose.

Sub-section (1) of Section 35 provides that "subject to
the provisions of this Act, the Board may, from tine to

time, incur expenditure and undertake works for the framng
and execution of such housing or inprovenment schenes as it
may consi der necessary." Sub-section (2) is significant for
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our purposes. It says,"(T) he Governnment nmamy, on such terms
and conditions as they may think fit to inpose, transfer to
the Board the execution of any housing or inprovenment schene
not provided for by this Act, and the Board shall thereupon
undertake the execution of such scheme as if it had been
provided for by this Act." Sub-section (3) enpowers the
Board to take over for execution any housing or inprovenent
schene undertaken by a local authority on such terns and
conditions as nay be agreed upon. The Board shall execute
such schenes as if it is provided by the Housing Board Act.
Section 36 empowers the CGovernnent to transfer to the
Housi ng Board "any land in such area belonging to or vested
in them or acquired under the provisions of the Tani| Nadu
Sl um I mprovenent (Acquisition of Land) Act, 1954", on such
terns as they may think fit to inpose, for the purpose of
cl earance or inprovenent of any slumarea. The CGovernment is
al so enpower ed to direct the Board to undertake the
cl earance or inprovenent of that area and execute such
housing or i mprovenent schene under the Act as the
CGovernment may specify. Thereupon, the Board is obligated to
undertake the said schene for execution as if it had been
provi ded for by the Housing Board Act. W shall refer to the
significance of these provisions after we refer to sone nore
provisions in this chapter.

Section 37 says that "a housing or inprovenment schene
may be framed by the Board on its own notion or at the
i nstance of the Governnment or a |ocal authority". Section 38
enmpowers the Board either to execute or refuse to execute or
refuse to execute any schene sought to be entrusted to it by
any local authority. Section 39 specifies the matters which
nmust be provided for in_a housing or inprovenent schene. In
short, all the particulars of the proposed schene have to be
stated therein. Section 40 specifies the several types of
housi ng or inprovenment schenes. There are as many as ei ght
types. Sections 41 to 48 deal separately with each type of
schene. W need not refer to the contents of these sections
for the purpose of these appeals. Sections 49 to 56 dea
with the procedure to be followed by the Board in preparing
a housing or inprovenent schenme. Section 49(1) says that
where any housing or inprovenment schene has been franed, the
Board shall prepare a notice to that effect and specify (a)
the boundaries of the area conprising the scheme and (b) the
pl ace or place at which particulars of the schenme, a map of
the area and details of the land which it is proposed to
acquire may be seen at reasonable hours. Sub-section (2)
provides that the notice contenplated by sub-section (1)
shall be published in the official gazette and two | eading
dai ly newspapers. A copy of the notice has also got to be
sent to the local authority concerned. Sub-section (3)
enpowers the Chairman to deliver copies of all docunents
referred to in the notice to any applicant on paynent of the
appropriate fee. Section 50 days that the | ocal authority to
whom the notice under Section 49(2) (b) is sent shal
forward any representation received by it to the Board
within sixty days of the said notice. Section 51 deals with
the notice regarding proposal to recover betternent fee,
whi ch need not be noticed by us. Section 52 requires a | oca
authority to furnish, on a request being nmade by the
Chairman of the Board, a copy of, or an extract from the
assessment list of the local authority. Section 53 provides
that after considering the objections and representations,
if any, received pursuant to the notice published under
Section 49(2), 50 and 51(4) and after hearing such
objectors, as nay desire to be heard, "the Board may either
abandon or nodify or sanction the schene, or apply to the
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Government for sanction with such nodifications, if any, as
the Board nmay consider necessary if the cost of the schene
exceeds ten | akhs of rupees". Sub-section (2) then says that
the Government sanction the schene so forwarded either with
or without nodification or may refuse to sanction or may
return the same to the Board for reconsideration. Sub-
section (3) of Section 49. Section 54(1) provides for
publication of sanctioned housing schenes. Sub-section (2)
says that the publication of the notification or notice
under sub-section (1) in respect of any schene has been duly
franed and sanctioned. Sub-section (3) provides for an
appeal against such schene to the Governnent by the person
aggrieved therewith to be preferred within thirty days of
such publications Sub-section (4) says that the schene
notified under Section 54(1) shall come into force and shal
have effect (a) where no-appeal is preferred under sub-
section (3) on and fromthe expiry of the thirty days
referred to in that ~sub-section (3) on and fromthe expiry
of the thirty days referred to in that sub section and (b)
where such ~appeal is preferred on.and fromthe date of the
deci sion of the Governnent on such-appeal. Section 55 says
that as soon as nay be after a hosing or inprovenment schene
has come into force ~as provided in Section 54, the Board
shal | proceed to execute the same. Section 56 provides for
alteration or cancellation of any schene, even after it has
cone into force as provided in Section 54 but before it has
been carried into execution. Clause (b) ~of Section 56
(which has been onitted by the Anendment Act. 5 of 1992)
provided that if any alteration in the scheme to be effected
under Section 56 involves acquisition of ~any land, the
procedure prescribed in_ the aforesaid sections in this
"Chapter shall be followed as if the alteration were a
separate schenme. Section 57 provides for ~transfer of any
building, land or street situated within the linmts of a
| ocal authority and vesting in.it to the Board for execution
of the Scheme. Section 58 provides for a simlar transfer of
a private street or square and the procedure to be followed
in that behalf. The renmaining sections in this Chapter dea
with the powers of the Board in the matter of executing the
schene prepared under the chapter.

Chapter-VII1l provides for acquisition and disposal of
l ands required by the Board. Section 70 (which has since
been substituted by Anendrment Act 5 of 1992] read as follows
before substitution: "70. Any land or any interest therein
required by the Board for any of the purposes of this Act
may be acquired under the provisions of the Land Acqui sition
Act, 1894 (Central Act 1 of 1894)." It is not necessary to
refer to the remainign provisions of the Act.

Com ng back to the provisions of Chapter-VIIl, it may be
noticed that the said chapter provides for the types of the
housi ng or inprovenent schenes and the procedure follow ng
whi ch housing or inprovenent schenmes have to be finalised
and executed. But Section 35 and 36 make it clear that the
duty of the Housing Board does not begin and end wth
executing the housing Board is under an obligation to carry
out certain other schenes also as are provided in these
sections. Sub-section (2) of Section 35 states that the
CGovernment may, on such terns and conditions as they may
think fit to inmpose, transfer to the Board the execution of
any housing or inprovenent schene not provided for by the
Act. On such transfer, the Board is under an obligation to
undertake the execution of such schene as if such schenme has
been provided for by the Housing Board Act. Sub-section (3)
of section 35 simlarly provides that the Board may al so
undertake to execute any housing or inprovenment scheme




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 17

undertaken by a |l ocal authority on ternms and condition to be
agreed upon between it and such local authority. [If the
Board agrees to execute the said schene of the Loca
authority, it shall execute that scheme as if it has been
provided for by the Housing Board Act. Section 36 then
provides that if the Government thinks it expedient or
necessary for the purpose of clearance or inprovenent of any
slum it can transfer any land in such are belonging to it
or vested in it or acquired under the provisions of the
Tami | Nadu Sl um I nprovenent (Acquisition of Land) Act, 1954
to the Board on such terns and conditions as the Governnent
may think fit to inpose and direct the Board to undertake
the clearance or inprovenent of that area and to frane and
execut e such housing or inprovenment scheme under this Act as
the 36 further says that on such transfer and direction by
the Government the Board shall execute the said schene as if
it had been provide for by this Act.

These provisions nmake it abundantly clear that the duty
of the Housing Board is not nerely the execution of the
housi ng or i nprovenent schenes prepared and published by it
under the Act but extends to executing other schenes as well
as are nade over to it or agreed to be undertaken by it. Now
when Section 35(2) speaks ~of transfer to the Board the
execution of any housing or inprovenent scheme not provided
for by this Act, it certainly cannot nean a schene prepared
in accordance with the provisions of the Housing Board Act.
Moreover, while transferring the schene to- the Board, the
CGovernment is enpowered to inpose such conditions as they
may think fit to inpose. Such ternms and conditions are not
specified in the Act but lie wthin the discretion of the
Government. Simlarly, when sub-section (3) of  Section 35
speaks of a schene undertaken by a local —authority to be
nade over to the Housing Board for execution, it ' cannot
again mean a Housing or inprovenent scheme not prepared in
accordance with the provisions ~of the Housing Board Act.
Here again, it taking over the scheme by the Housi hg Board
is subject to such terns and conditions as nay be agreed
upon by both. Section 36 indeed discloses that what is
entrusted to the Housing Board is the job of clearance or
i mprovenent of any sum area. The Government while directing
the Board to undertake the clearance or inprovenent of a
particular area can also direct the Board to frame and
execute "such housing or inprovenent schene under this Act
as the GCovernment may specify " and the Board is obliged to
execute such schenme as if such schene is- prepared by the
Act .

In such circunstances, it would not be right to contend
that wunless a final and effective scheme prepared in
accordance with the provisions of Chapter VIl of the Housing
Board Act is in existence, the Governnent cannot ~issue a
notification under Section 4 of the Land Acquisition Act for
acquiring the Iland required for execution of the schenes by
the Housing Board. To repeat, the Housing Board is obliged
to execute not only the housing or inprovenent schenes
prepared under the said chapter but also certain other
schenes referred to in Sections 35 and 36. For exanple, the
Governnment nmay conceive of a particular schene and ask the
Housi ng Board to execute on such terns and conditions as the
CGovernment may specify. In such a situation, there is no
guestion of preparing a housing or inprovement schene by the
Housing Board in accordance with the provisions of the
Housi ng Board over again. So far as the schene framed by the
Governnment is concerned, there is no enactnent governing it.
it can, therefore, be a scheme as ordinarily understood.
Simlar would be the case where the scheme undertaken by a
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| ocal authority is made over to the Housing Board by nutua
agreenent .

In this connection, it is significant to notice that
the Housing Board Act speaks of the acquisition of |and both
as a part of a housing or inprovenent scherme franed by it
under Chapter-VIl1 and al so i ndependent of such a schene. W
may el aborate. Clause (a) of Section 39 (unanended)
descri bed one of the particulars to be stated in the draft
schene. C ause (a) of Section 39 read as follows:

"39. Notwi thstanding anything contained

in any other law for the time being in

force, a housing or inprovenent scheme

may provide for all or any of the
following matters, nanely :-
(a) the acqui si-tion by pur chase,

exchange, or otherwi se of any property

necessary for or~ affected by t he

execution _of the scheme.” (Emphasis

added)

Similarly, Section 49(1) b [unanended],

whi ch._ provides for ~publication of a

final scheme, read

"49(1). When any housing or inprovement

schene has been framed, the Board shal

prepare a notice to that effect and

speci fy--

(a) the boundaries of the area conprised

in the schene; and

(b) the pl ace . or pl aces ~at which

particulars of the scheme, a map of the

area, and details of the land which'it

is proposed to acquire and of the |and

inregard to which it is proposed to

recover a betternment fee, nay be seen at

reasonabl e hours." (Enphasis added)

Ref erence may al so be nmade in this connection to clause
(b) of the proviso to Section 56. Section 56. as already
noticed, provides for alteration or cancellation 'of a
housi ng schene even after it is sanctioned by the Board or
the Government but before it is carried into execution. This
power is, however, conditioned by nmatters provided in the
proviso. Proviso (b), before it was del eted by the aforesaid
Anmendnent Act, read thus:

"Provided that--

(b) if any alteration involves the

acqui sition, ot herw se t han by

agreement, of any land not previously

proposed to be acquired in the origina

schene, the procedure prescribed in the

foregoi ng sections of the Chapter shall

so far as it my be applicable, be

followed as if the alteration were a

separate schene.”

(Exphasi s added)

These are the provisions which speak of acquisition of
land as a part and parcel of a housing or inmprovenent schene
franmed under Chapter-VII. W may now refer to the provision
whi ch speaks of acquisition of |and independent of a scheme
framed under Chapter-VII.

Chapter-VIIl of the Act deals wth acquisition and
di sposal of land. Section 70, before it was substituted by
t he Anendnent Act 5 of 1992, read thus:

"70. Any land or any interest therein

required by the Board for any of the

purpose of this Act nmay be acquired
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under the provisi ons of the Land

Acqui sition Act, 1894 (Central Act 1 of

1894)."

It is significant to notice the Ilanguage of this
section. This section enables the Governnent to acquire any
land required by the Board "for any of the purpose of this
Act"- and purposes of the Act are not confined to execution
of the schenes framed by the Board under Section 37 to 56
(in Chapter-VII) but extend to the execution of the schenes
transferred to it, or agreed to be undertaken by the Board,
whi ch schemes have to be executed by the Board under the
Act. It is open to the Governnent, for exanple, to acquire a
land and transfer it to the Housing Board for executing the
schene devised by the Governnent and as directed by it.
Simlarly, any land required for executing a schene devised
by a local authority and the execution of which has been
undertaken by the Board is also required for the purposes of
the Act- and can be acquired. In other words, Section 70 is
an affirmtion, a recognition, of the power of the
Covernment to acquire any | and required by the Housing Board
for any of the purposes of the Act. It takes in acquisition
of land required for  the  execution of a housing or
i mprovenent schene devised by the Housing or inprovenent
schene devised by the Housing Board under Sections 37 to 56
of the Act as also/acquisition of |and for other purposes of
the Act. As a matter of fact, we are not sure whether it
would be right to curtail or restrict the- plenary power
under Section 4 with reference to the provisions of the
Housi ng Board Act nerely because the land to be acquired is
to be made over to Housing Board for the purpose of the Act.
As mentioned hereinabove, the notifications thenselves do
not say that the land is being acquired for the purpose of a
housi ng or inprovenent schene franmed by the Housing Board
under the profusions of the Act, though it is true, it was
undoubtedly meant for the Housing Board. Once it 'is held
that the Housing Board can execute schenes other than those
franed by it under Sections 37 (to 56, as explai ned above,
there appears to be no warrant - for qualifying the plenary
power under Section 4 of the Land Acquisition Act wth
reference to the said provisions of the Housing Board Act.
As we shall point out, earlier decisions of this Court have
taken precisely this view But before we refer to them it
woul d be appropriate to deal with the decision of a two-
Judge Bench of this Court in State of Tami| Nadu & Anr. v.
A. Mohanmed Yousef and Ors. (1991 (4) S.C C.224), affirm ng,
on the decision of the Madras Hi gh Court, upon which strong
reliance is placed by the respondents. In this decision, it
has been held that a proceeding under Land Acquisition Act
read with Section 70 of the Housing Board Act can be
conmmenced only after the frami ng of the schene for which the
land is required, but not before.

W nay nention, at the outset, that these appeals have
been referred to a three-Judge Bench by a Bench of two
| ear ned Judges because they doubted the correctness of the
decision in Mhamed Yousef, vide Order dated February 16,
1993.

The facts in Mhanmred Yousef are these: t he
notification under Section 4 of the Land Acquisition Act was
i ssued stating the public purpose as construction of houses
by the Tam | Nadu Housing Board. Admittedly not even a draft
schenme was framed by the Housing Board by the date of the
said notification. On the contrary, the contention of the
State was that only after the acquisition proceedings are
conpl eted and possessi on of the land taken, would they frame
a scheme. Alternately, it was contended by the State that
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frami ng of a schene is not a Pre-condition for issuance of a
valid notification under Section 4 of the Land Acquisition
Act proposing to acquire the land for construction of houses
by the Housing Board. The Hi gh Court had struck down the
notification on the ground that the public purpose mentioned
therein was too vague in the absence of details relating to
the schene for which the acquisition was sought to be nade.
The High Court opined that in the absence of such a schene

with necessary particul ars t he | and- owners cannot
effectively avail of the opportunity given by Section 5-A
In this Court, however, the main contention of the

respondent s-1 and-owners was that the fram ng of a schene by
the Housing Board under the provisions of the Housing Board
Act is a pre-condition to a valid notification under Section
4 where the land is proposed to be acquired for the purpose
of the Housing Board. Inview of the said contention, this
Court exam ned the scheme of the Act and held that inasnuch
as acquisition of the land is, a part and parcel of the
execution of a scheme franed by the Board under the Act, the
acquisitilon'nust ~follow the schene and cannot precede it.
The Bench further observed that unless such a schene with
requisite particulars is duly published, it wmy not be
possible for the |and-owners to object to the proposed
acquisition on the ground that the land is not suitable for
the scheme at all / and/or that it does not serve the stated
public purpose. The Bench observed that the power of the
Board to frane a  schene is regulated by the provisions of
the Act which, inter alia, provide a full opportunity to the
affected persons to object to the schene. Even after the
final publication of the schene and afterits comng into
force, it was pointed out, the scheme can yet be altered or
cancel l ed as provided under Section 56 of the Act. For al
t hese reasons, the Bench held that "a proceedi ng under Land
Acquisition Act read with Section 70 of the Madras Housing
Board Act can be commenced only after fram ng the schene for
which the land is required”

Unfortunately, the provisions in sub-sections (2) and
(3) of Section 35 and Section 36 were not brought to the
noti ce of the Bench nor were the earlier Constitution Bench
decisions of this Court brought to its notice, to which
decisions we nmay now turn. But one npbre relevant aspect
before we refer to them

After, and in the light of, the inpugned judgnent, the
Tami | Nadu Legislature has anended the Housing Board ~Act
with retrospective effect with a view to renove the basis of
the said judgnent and providing expressly that existence of
a schemre framed by the Housing Board is not a pre-condition
for acquiring land for the purpose of the | Board.. The
validity of the said Arendnent Act has al so been questi oned
in the connected natters but the necessity to go into that
guestion will arise only if we agree with the reasoning and
conclusions in the decision wunder appeal. Indeed, Sri
Salve’ s argunent was that the decision of the Hi gh Court is
unsust ai nabl e even without reference to the said Anendnent
Act and it is on that basis that he made his submi ssions.

In Arnold Rodricks & Anr. v. State of Mharashtra &
Os. (1966 (3) S.C. R 885), the Constitution Bench dealt with
the question whether the statement in the notification under
Section 4 that the land was required for "devel opment and
utilisation of the said | and as an industrial and
residential areas" cannot be said to be a public purpose
within the neaning of Section 4 of the Land Acquisition Act.
The Court held, relying upon the decisions of this Court in
Babu Bar kya Thakur v. State of Bonbay (1961 (1) S.C. R 128 at
137) and Pandit Jhandu Lal V. The State of Punjab (1961 (2)
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S.CR459) - as well as the statement in the counter-
affidavit filed on behalf of the State Governnent- that the
purpose stated in the notification is indeed a public
purpose. The Constitution Bench pointed out that in Babu
Bar kya Thakur, this Court had relied upon the decision in
State of Bonbay v. Bhanji Minji & Anr. (1955 (1) S.C.R 777)
to the effect that "providing housing accomobdation to the
honeless is a public purpose (and that) where a |arger
section of the comunity 1is concerned, its welfare is a
matter of public concern". The counter-affidavit filed on
behal f of the Governnent explained that the pressure of
housing in Bonbay is acute and that there was any anount of
need for fresh housing.  The Court (mmjority) observed, "in
our view, the welfare of a large proportion of persons
living in Bombay is a matter of Public concern and the
notifications served to enhance the welfare of this section
of the community and this is public purpose”.

Anot her contention wurged for the petitioners was that
the Governnment had not prepared any schenme before issuing
the notification under Section 4. This argunent was also
negatived-in the foll ow ng words:

"This is true that” the CGovernnent has

not uptil now prepared any schene for

the utilisation of the devel oped sites.

But the notification itself shows that

the sites would be used as residential

and industrial sites. There isno |aw

that requires' a schene to be prepared

before issuing  a notification under s.4

or s.6 of the Act. W have, however, no

doubt that the Governnent wll, before

di sposing of the sites, have a schene

for their disposal."

We have held hereinbefore that nmerely because the
Housi ng Board Act contenpl ates —acquisition of |and as part
of a housing or inprovenment schene, it does not follow that
no | and needed for the purpose of the Housing Board Act can
be acquired wuntil and wunless a schene is prepared and
finalised by the Board and becomes effective under the
provi sions contained in Chapter-VII.

In Aflatoon & O's. v.Lt. Governor of Delhi & Os. (1975
(1) S.C.R 802), another Constitution dealt with a simlar
contention, viz., that before publishing the notification
under Section 4, the Governnent had not declared any area in
Del hi as a devel opnent area under Section 12(1) of the Del hi
Devel opment Act nor was there a Master Plan drawn up in
accordance with Section 7 of that Act. The notification
under Section 4 was attacked on that basis. It was argued
that under Section 12(3) of the Delhi Devel opment Act, no
devel opnent of |and can be undertaken or carried out except
as provided in that sub-section. This argunent was negatived
by the Constitution Bench hol di ng that

"The pl anned devel opment of Delhi had

been decided upon by the CGovernnent

before 1959, viz., even before the Del hi

Devel opnent Act canme into force. It is

true that there could be no planned

devel opnent of Del hi except in

accordance with the provisions of Del hi

Devel opnent Act after that Act cane into

force, but there was no inhibition in

acquiring land for planned devel opnent

of Del hi under the Act before the Mster

Plan was ready (see the decision in

Patna |nprovenment Trust V.Sm.Lakshmi
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Devi and Os. (1963 Suppl . (2)

S.CR 812)). In other words, the fact

that actual developnent is permssible

in an area other than a devel opnent area

with the approval or sanction of the

| ocal authority did not preclude the

Central Government from acquiring the

land for planned devel opnment under the

Act. Section 12 is concerned only with

the planned developrment. It has nothing

to do wth acquisition of property:

acqui sition general |l y pr ecedes

devel opnent. For planned devel opnent in

an area other than a devel opnent area it

is only necessary to obtain the sanction

or approval of the local authority as

provi ded in s.12(3). The Centra

CGovernment coul d acquire ‘any property

under the Act and develop it after

obtaining the approval of the |loca

aut hority:™

It is significant to notice that Section 12 of the
Del hi Devel opnent Act, 1957 provided for declaration of any
area as devel opnent area by the Central Governnent and it
further provided that except as otherwi se provided by the
said Act, the Del hi Devel opnent Authority shall not
undertake or carry out any devel opnent of land in any area
which is not a developrent area. Sub-section (3) of Section
12, however, provided that after the comrencenment of the
said Act, no developrment of land shall be undertaken or
carried out in any area by anyone unless (i) where that area
is a devel opnent area, pernmission for such devel opnent has
been obtained in witing fromthe Authority in accordance
with the provisions of the Act and (ii) where the area is an
area other than a devel opment area, ~approval of the loca
authority or ot her concerned authority is obt ai ned
accordance with the provisions of the Act and (ii) where the
area is an area other than a devel opnent area, approval of
the Il ocal authority or other concerned authority is obtained
according to law Section 15 of +the said Act provided for
acqui sition of any land required for the purpose of
devel opnent under the Act.

In our opinion, the observations quoted and enphasi sed
her ei nabove, and the board simlarly between the provisions
of the Delhi Act and the Tam | Nadu Housing Board  Act,
establish that the acquisition of the land i s not dependent
upon the preparation and approval of a scheme under Sections
37 to 56 and that the Government’s power of [ acquisition
extends to ot her purposes of the Board and the Housing Board
Act referred to in Sections 35 and 36. Moreover, under Tamil
Nadu Housing Board too, there is no inhibition- against
acquisition of land for the purpose of the Board except in
accordance with and as a part of the schene.

For all the above reasons, we find it difficult to read
the holding in Mohammed Yousef as saying that in no event
can the land be acquired for the purpose of the Act/Board
unl ess a final and effective scheme is framed by the Housing
Board under the provisions of Sections 37 to 56. The said
l[imtation applies only where the land is sought to be
acquired avowedly for the purpose of execution of a housing
or inprovenent schene prepared by the Housing Board under
Chapter-VIl of the Tami| Nadu Housing Board Act. In other
words, unless the notification under section 4 of the |and
Acqui sition Act expressly states that land proposed to be
acquired is required for executing a housing or inprovenent
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schene (i.e., a final and effective schene) framed by the
Housi ng Board under the provisions of the Tam | Nadu Housi ng
Board Act, the principle and ratio of Mhanmred Yousef is not
attracted. Mere statenment in the notification that land is
required for the purpose of the Housing Board would not by
itself attract the said principle and ratio. In the instant
appeals, the notifications do not even state that the | and
proposed to be acquired is nmeant for the purpose of the
Housi ng Board.

Wth respect to the other decision relied upon by the
| earned counsel for respondents, viz., Mharashtra Housing
and Area Devel opnent Authority & Anr. V. Gangaram & O's.
(1994 (2) S.C.C 89.), (to which one of us, K Ramaswany, J.
was a party), it nmay be said that it

* This is the position, it my be

reiterated, under the Taml Nadu Housi ng

Board Act wi thout reference to the

Amendnent” Act 5 of 1992. If the Anending

Act " which has been given respective

effect fromApril 22,1961 is taken into

account, it is obvious -that even in a

case where land is~ proposed to be

acquired avowedly for executing a

housi ng or inprovenent schene franed by

the Housing Board under Chapter-VIIl of

the Act, it is not necessary that there

should be a final and effective schene

in exi stence bef ore i ssui ng a

notification under Section 4 of the Land

Acqui sition Act. Sub-section (2) of

Section 70, added by the said Arendnent

Act, reads as follows: "Notwithstanding

anyt hi ng cont ai ned in this Act,

proceedi ng under the Land~ Acquisition

Act, 1894 (Central Act | of 1894) may be

taken for acquiring any land or any

interest therein under sub-section (1)

even before framing any housing or

i mprovenent schenme.
applies the ratio of Mhamed Yousef  in the light of the
schenme and provisions of the Maharashtra Housing and Area
Devel opnent Act, 1976. For the purpose of these cases, it is
not necessary to say nore about the said -decision
particul arly because we have had no occasion to-exanine the
provi sions and the schene of the Maharashtra Act.

The next question is whether the public purpose stated
inthe three notifications concerned is vague. It must be
remenbered that what is vague is a question of fact to be
decided in each case having regard to the facts and
circunstances of that case. By saying that the public
purpose in the said notifications is vague what the
respondents really nean is not that is not a public purpose
but that since the public purpose is expressed in vague
terns and is not particularised with sufficient specificty,
they are not in a position to make an effective
representati on agai nst the proposed acquisition

In Aflatoon, the Constitution Bench dealt wth the
guesti on whether the acquisition of a large extent of |and

for a public purpose, viz., "the planned devel opnment of
Del hi" was vague. Mathew,J., speaking for the Constitution
Bench, stated that" according to the section....it is only

necessary to state in the notification that the land is
needed for a public purpose" and then added " the wording of
Section 5-A would make it further <clear that all that is
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necessary to be specified in a notification under s.4 is
that the land is needed for a public purpose. One reason for
specification of the particular public purpose in the
notification is to enable the person whose land is sought to
be acquired to file objection under s.5A. Unless a person is
told about the specific purpose of the acquisition, it may
not be possible for himto file a neaningful objection
agai nst the acquisition under s.5A". The |earned Judge then
referred to the ratio of Minshi Singh and held, "we think
that the question whether the purpose specified in a
notification under s.4 is sufficient to enable an objection
to be filed under s.5A would depend upon the facts and
ci rcunst ances of each case". The | earned Judge al so referred
to the decision in Arnold Rodricks and held: "(1)n the case
of an acquisition of a large area of |and conprising severa
plots belonging to different  persons. the specification of
the purpose can only be with reference to the acquisition of
the whole area. Unlike in the case of an acquisition of a
small area, it mght be practically difficult to specify the
particular public purpose for which each and every item of
| and conprisedin the areais needed." [Enphasis added]

In Lila Rametc. V. Union of India & Ors.etc (1976(1)
S.C. R 341), another Constitution Bench held that the public

pur pose ment i oned in the notification concer ned
therein,viz., "for the execution of the Interim General Plan
for the Geater Delhi", is specific in the circunstances and

does not suffer from any vagueness. The Court again pointed
out that the notification does not pertain to a snmall plot
but a huge area covering thousands of acres and in such
cases, it is difficult to insist upon greater precision for
specifying the public purpose because it is quite possible
that various plots covered by the notification may have to
be utilised for different purposes set out in the Interim
General Plan. O course, that was a case where the Interim
General Plan was prepared and published by the Governnent
after approval by the Cabinet as a policy decision for
devel opnent of Delhi as an interimneasure till the naster
pl an coul d be nmade ready.

The above decisions, and particularly the decision in
Afl atoon, do establish that whether the public purpose
stated in the particular notification is vague-or not is
guestion of fact to be decided in —the facts  and
circunst ances of each case and further that where a | arge
extent of land is acquired, it would not be proper to insist
upon the Government particularising the use to which each
and every bit of the land so notified would be put to. The
three notifications concerned herein, we are told, pertain
to about 400 acres in all. The parties have not furnished
copies of the notifications in their entirety.. Only Sri
Ashok Sen has supplied the full text of the notification
dated February 19, 1975. It shows that a total “extent of
ni nety seven acres one cent was proposed to be acquired,
af fecting the hol dings of about twenty five persons, sone of
them hol di ng such small extents of 0.26 or 0.25 acres.

So far as the decision in Minshi Singh (decided by the
Bench conprising K S. Hegde, A N Gover and D. G Pal ekar, JJ.)
is concerned, it does contain certain observati ons
supporting the petitioners’ <contentions but it rnust be
renmenbered that this decision was referred to and expl ai ned
in Aflatoon.In Aflatoon, it was stated that whether the
public purpose stated in a particular notification is vague
or not is a question of fact to be decided in each case and
cannot be treated as a question of law It was also
enphasi sed that where large extents are sought to be
acquired for development or simlar purposes, it would not
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be possible to specify how each owner’'s bit would be
utilised and for what purpose. W are of the respectfu

opi nion that the decision in Minshi Singh should be read
subj ect to the explanation and the holding in Aflatoon which
is a decision of a Constitution Bench. As pointed out
herei nbefore, in a subsequent decision in Lila Ram anot her
Constitution Bench has al so enphasi sed the very sanme aspect.
We are, therefore, of the opinin that Minshi Singh does not
come to the rescue of the wit petitioners-respondents in
these matters.

There is yet anot her and a very strong factor
mlitating against the wit petitioners. Not only did they
fail to file any objections in the enquiries held under
Section 5-A they also failed to act soon after the
decl arati ons under Section 6 were nade. As stated above, the
decl arati ons under Section 6 were nade in the Year 1978 and
the present wit petitions were filed only sonetime in the
year 1982-83 when the awards were about to be passed. It has
been poi nted out in Aflatoon that |aches of this nature are
fatal. Having held that the public purpose specified in the
notification concerned therein is not vague, Mathew, J. made
the follow ng observations :

"Assum ng for the monent that the public

purpose was not sufficiently specified

inthe notification, did the appellants

nake a grievance of it at t he

appropriate tinme? |f the appellants had

really been prejudi ced by the non-

specification of = the public purpose for

which the plots in which they were

i nterested were needed, they should have

taken steps to have the notification

guashed on t hat ground wi-t hin a

reasonable tine. They did not nmove in

the matter even after the  declaration

under s.6 was published in 1966. They

approached the H gh Court with their

wit petitions only in 1970 when the

noti ces under s.9 were i ssued to

them...........

Nor do we think that the petitioners in

the wit petitions should be allowed to

raise this plea in view of their conduct

in not challenging the wvalidity of the

notification even after the publication

of the declaration under s.6 in 1966. O

the two wit petitions, one is filed by

one of the appellants. There was
apparently no reason why the wit
petitioners should have waited till 1972

to cone to this Court for challenging
the validity of the notification issued
in 1959 on the ground t hat t he
particulars of the public purpose were

not specifi ed. A valid notification
under s.4 is a sine qua non for
initiation of pr oceedi ngs for

acquisition of property. To have sat on
the fence and allowed the Governnent to
conplete the acquisition proceedings on
the basis that the notification under
s.4 and the declaration under s.6 were
valid and t hen to attack t he
notification on grounds which wer e
available to themat the tine when the
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notification was published would be
putting a premumon dilatory tactics.
The wit petitions are liable to be
di smissed on the ground of laches and
delay on the part of the Ilaches and
delay on the part of the petitioners
(See Tilokchand Mdtichand and O's. V.
H. B. Munshi and Anot her (1969 (2)
S.c.R 824); and Rabindranath Bose and
O hers v. Union of India & Os (1970 (2)

S.C. R 697).
From the counter affidavit filed on
behal f of the Governnent, it is clear

that the Governnent —have allotted a

large portion of ~the land after the

acqui sition proceedings were finalised

to Cooperative housing societies. To

guash the notification at  this stage

woul d disturb the rights of third

parties who are not before the Court."

The above  observations speak for thenselves-and are
fatal to the wit petitioners.

We may next take wup the other ground assigned by the
H gh Court for quashing the notifications, viz., the delay
in passing the award ~after the declaration under Section 6
were published. Wiile we agree that there has certainly been
delay in passing the award, but thi's circunmstance nmust be
wei ghed against the' beneficial counter-vailing provision
contained in Section 48-A, added by the Tam | Nadu
Legi sl ature in the Land Acquisition Act. Section 48-A reads:

"48- A. Conpensation to be awarded when

land not acquired within tw years.--

(1) Where the Collector has not nmade an

award under Section 11 in respect of any

land within a period of two years from

the date of the publication of the

decl arati on under Section 6( or of the

i ssue of a notice wunder clause (c) of

sub-section (3) of Section 40 of the

Madras City | nprovement Trust Act, 1950,

or of the publication of a notification

under Section 53 of that Act as the case

may be, the owner of the land shall

unl ess has been responsible for the

delay to a nmaterial extent be entitled

to receive conpensation for the damage

suffered by himin consequence of the

del ay.
(2) The provision of Part IlIl of this
Act shall apply, so far as mmy be, to

the determination of the conpensation

payabl e under this section."

According to this provision, if the award is not made
within two vyears of the declaration under Section 6, the
owner of the land shall be entitled to receive conmpensation
for the danages suffered by himin consequence of the del ay
unless he is hinself responsible for the dely to nateria
extent. Subsection (2) further says that for determ nation
of the conpensation under the said section, the provisions
in Part-111 of the Land Acquisition Act shall apply. Even
apart fromthis provision, there is yet another circunstance
whi ch should be taken note of in these appeals. In these
cases, the land acquisition proceedings were pending on 30th
day of April, 1982 and if so, the persons interested would
be entitled to the additional anpbunt by sub-section (1-A) of
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Section 23 of the Land Acquisition Act. According to the
sai d sub-section, "(lI)n addition to the market value of the
l and. .. .. the Court shall in every case award an anount

calculated at the rate of twelve per centum per annum on
such market-value for the period comrencing on and fromthe
date of the publication of the notification under Section 4,
sub-section (1), in respect of such land to the date of the
award of the Collector or the date of taking possession of
the land, whichever is earlier." The provisions in this sub-
section are designed to compensate the owners of the |and
for the risein prices during the pendency of the |and
acquisition proceedings. It is a nmeasure to off-set the
effects of inflation and  the continuous rise in the val ues
of properties over the l|ast few decades and appears to be
nore beneficial to the claimants. In view of Section 48(A)
[supra), the provision in Section 23(1-A) and the delay on
the part of the wit petitioners in not approaching the
Court within a reasonable tine, we are of the opinion that
the delay in passing the awards after the publication of the
decl arati'on“under  Section 6 cannot be held to be fatal.

W may append a note of caution. This holding of ours
may not be wunderstood as saying that land acquisition
proceedi ngs can be del ayed indefinitely and that the
provision in Section 23(1-A) is an adequate recompense for
such delay. No such proposition can be countenanced. These
proceedi ngs nmust be concluded wth due expedition. It is
this concern which has Iled the Parliament to enact various
time limts for making the declaration under Section 6 and
for making the award by way of Amendnent Act 68 of 1984. The
person who is deprived of the 1and nust be given his due
conpensation without avoidable delay. This obligation flows
from the duty to exercise the statutory power in a
reasonable and fair manner, nore particularly where the
subject-matter is acquisition of land/ property. [See Ram
Chand and others V. Union of Indiaand Ohers (1994 (1)
S.CC44.)]. It is only in the particular facts and
circunstances of this case, nentioned above, that we are
disinclined to interfere.

There remains the last ground assigned by the High
Court in support of its decision. The Hi gh Court has held
that the nonconpliance with sub-rule (b) and (c) of Rule 3
of the Rules made by the Governnent of Tam | Nadu pursuant
to Section 55(1) of the Land Acquisition Act vitiates the
report nmade under Section 5-A and consequently -the
decl arati ons made wunder Section 6. The said sub-rules
provi de that on recei pt of objections under Section 5-A the
Col l ector shall fix a date of hearing to the objections and
give notice of the sane to the objector as well as to the
departrment. It is open to the departnment to file a statenent
by way of answer to the objections filed by the |and-owners.
The submission of the wit petitioner was that in a given
case it my well happen that in the light of the objections
submitted by the |land-owners, the concerned departnment may
decide to drop the acquisition. Since no such opportunity
was given to the departnent concerned herein, it coul d not
fileits statement by way of answer to their objections.
This is said to be the prejudice. W do not think it
necessary to go into the nerits of this submssion on
account of the laches on the part of the wit petitioners.
As stated above, the declaration under Section 6 were made
sonme in the year 1978 and the wit petitioners chose to
approach the Court only in the Years 1982-83. Had they
raised this objection at the proper tine and if it were
found to be true and acceptable, opportunity could have been
given to the Government to conply with the said requirenent.
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Havi ng kept quiet for a nunber of years, the petitioners
cannot raise this contention in wit petitions filed at a
stage when the awards were about to be passed.

For the above reasons, the appeals are allowed, the
judgrment of the High Court under appeal herein is set aside
and the wit petitions filed by the respondents, from which
these appeals arise, are dism ssed. No costs.

ClVIL APPEAL NOCS. 9822,9814-18 AND 9819

OF 1995. [ARISING QUT OF S.L.P. (O

NCS. 13725 OF 1992, 7332-36 OF 1992 AND

6588-89 OF 1992.]

Leave granted.

These appeal s are preferred agai nst the judgnment of the
Madras High Court quashing the notifications issued under
Section 4(1) of the Land Acquisition Act, 1894. In view of
our judgment in Gvil Appeal Nos.1865-70 of 1992, these
appeal s are accordingly allowed:. No costs.

CIVI'L APPEAL NOS.9823-24 OF 1995

[ ARI SING-OQUT OF S.L.P.(C NOCS.1785-86 OF

1995.

LEAVE GRANTED.

These appeals arise form the judgment of the Madras
Hi gh Court dismssing the “wit petitions in view of the
Amendnent Act 5 of ~ 1992. The High court has wupheld the
validity of the Amendment Act. The notifications (s) under
section 4 concerned herein has not been placed before us. No
separate ar gunent is addr essed in these matters.
Accordingly, follow ng our judgmentin Cvil Appeal No.1865-
70 of 1992, these appeals are also dism ssed. No costs.

ClVIL APPEAL NO. 1740 OF 1995

AND

ClVIL APPEAL NGCS. 9838-39, M 98366-37 OF

1995 [ARISING QUT O S.L.P (O

NCS. 14617-20 OF 1994]

Leave granted.

These appeal s are preferred agai nst the judgment of the
Division Bench of the WMidras H gh Court upholding the
constitutional validity of the Tam | Nadu Housing / Board
Amendnent Act 5 of 1992. The purpose of acquisition 'stated
in the notifications wunder Section 4(1) of the Land
Acqui sition Act is "a devel opnent of area by building houses
by the Tam | Nadu Housing Board". In view of our judgment in
Cvil Appeal Nos.1865-70 of 1992, the notification nmust be
deened to the valid even without reference to the Tam | Nadu
Amendnent Act 5 of 1992. These appeals ~are -accordingly
di sm ssed .

No Costs.




