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ACT:

Crimnal Trial-Conviction-Death of accused-Revision to High
Court, after the death of the accused if  naintainable-
Appel  ate and Revi sional jurisdiction-Distinction between-
Code of Crimnal Procedure, 1898 (Act V of 1898), ss.431
439.

HEADNOTE

One N, a cashier of a bank, was convicted of an  offence
under s. 381 of the Indian Penal ‘Code on a charge of theft
of a certain anobunt bel onging to the Bank and was conyicted
to one year’'s rigorous inprisonment. His appeal to the
Sessions Court was unsuccessful. On that very date within
few hours after the pronouncenent of the judgnent by the
Sessions Court he died. A revision petitionwas filed in
the Hi gh Court by his wife and his two m nor sons under s.
439 of the Code of Crimnal Procedure. The Hi gh Court ' of
Kerala set aside the conviction of the deceased accused.
The State of Kerala cane up in an appeal to the  Suprene
Court by a certificate granted by the Hi gh Court. The
guestion is whether an application for revision under s. 439
of the Code of Criminal Procedure could be entertained by
the H gh Court after the death of the accused person agai nst
whom t he order was made.

Held, that in a proper case the H gh Court can exercise its
power of revision of an order made agai nst an accused person
even after his death, and the H gh Court was right in

944

hol di ng that the application for revision could be
entertained under s. 439 of the Code of Crimnal Procedure.
Held, with regard to the revisional jurisdiction of the High
Court there is no provision simlar to s. 431 of the Code,
for is there any provision whether a revisional application
can be or cannot be nmde in respect of an order of
conviction when the convicted person is dead. The opening
words of s. 439 of the Code, produce the result that
revi sional jurisdiction can be exercised by the H gh Court
by being noved either by the convicted person hinself or by
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any other person or sue notu, on the basis of its own
know edge derived from any source what soever without being
noved by any person at all. Al that is necessary to bring
the Hi gh Court’s powers of revision into operation is such
i nformati on as nmakes the High Court think that an order made
by a Subordinate Court is fit for the exercise of its powers
of revision.

The inportant dictinction between ss. 431 and 439 is that
while the appellate jurisdiction can be exercised only after
an appeal is filed by the convicted person or against an
order of acquittal under ss. 411 or 417, there is no such
[imtation on the court’s revisional jurisdiction

Imperatrix v. Dongaji ‘Andaji, (1878) I|I.L.R Bom 564
referred to.

Pranab Kumar Mtra v. State of Wst Bengal, (1959) Supp. 1
S.CR 63, relied on

JUDGVENT:

cviL APPELLATE JURI SDI CTI ON :~ Crim nal Appeal No. 55 of
1961.

Appeal fromthe judgnment and order dated Cctober 5, 1960, of
the Kerala Hi gh Court in-Crimnal Revision Petition No. 337
of 1959.

G S. Pathak and V. A Seyid Muhammuad, for the appellant.

C. K. Sivasankara Panickar, B. Mhalingier and M B. K
Pillai, for the respondents.

1962. WMarch 19. The Judgnent of the Court was delivered by
DAS GUPTA, J.-Can an application-for revision under s.439 of
the Crimnal Procedure Code be entertai ned by the H gh Court
after the death of
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the accused person agai nst whomthe order was nmade ? That is
the inportant question raised inthis appeal. GCobindankutty
Nair, a Cashier of the Trivandrum Branch of the State Bank
of India was convicted by the Sub-Divisional Magistrate,
Trivandrum of an offence under section 381 of the Indian
Penal Code on a charge of theft of an anpbunt of Rs. 10,000/ -
bel onging to the Bank. A Fiat Car which has been purchased
by the accused was seized by the police during the
investigation of the case and it was alleged that this  bad
been purchased with the noney stolen by the accused. The
car was sold under the orders of the Court and the sale
proceeds deposited in Court. The Magi strate sentenced the
accused to rigorous inprisonnent for one year and also
ordered that the sale proceeds of the car would be w t hdrawn
by the Head Cashier of the Bank for appropriation towards
the anount proved to have been stolen by the accused.

The accused’s appeal to the Sessions Court was unsuccessful .
Though no separate order was nade by the Sessions Court in
respect of the Magistrate’'s order for withdrawal of the sale
proceeds of the car by the Head Cashier, that order was al so
by implication affirnmed by him The Sessions Court
del i vered judgrment on August 13, 1959, and on that very date
within a few hours of the pronouncenent of judgnent the
accused Cobi ndankutty Nair died. On Novenber 11, 1959, the
wi dow of the accused and his two minor sons presented an
application under s .439 in the Hi gh Court, of Judicature of
Kerala against this judgnment of the Sessions Court. They
prayed that the order of conviction and sentence passed
agai nst the accused and also the order as regards the sale
proceeds of the car should be set aside.The H gh Court
rejected a prelimnary contention raised on behalf or the
State of Kerala that the accused
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Gobi ndankutty Nair having died, this application for
revision was not nmaintainable. It then considered the

application on its nerits and set aside the conviction of
the accused and al so’ the order directing the payment of the
sale proceeds of the motor car to the Head Cashier. The
Hi gh Court however granted a certificate under Art.
134(1)(c) of the Constitution that this was a fit case for
appeal to this Court and on that certificate this appeal has
been preferred by the State of Keral a.
The principal point urged in support of the appeal is that
after the death of the accused no revision application |ay
to the Hi gh Court against the order of the Sessions Court
mai nt ai ni ng his conviction. Learned Counsel for t he
appel l ant has based his argument in support of this
contention on the principle enbodied in the maxim actio
personalis nmoritur cumpersona and has, urged that-except
where the statute has stepped in to mmke any specia
provi sions no proceedi ngs either against the accused or on
behal f of the accused can be entertained or continued in the
Court in respect of any crinme said to have been comitted by
a person after the death of such person. He has drawn our
attention to Salnond s observations in his ,Jurisprudence"
El eventh Edition, page 442 That crimnal responsibility mnust
die with wong door hinself, and has urged that as al
crimnal proceedings are personal actions,  proceedings in
connection with a crime can, in the absence of arty
statutory provision, neither be conmenced or continued
agai nst an accused person or on-his behalf unlead he is in
exi stence. It may be noted however that Salnond hinself
goes on to in discussing the matter that the nobdern opinion
rejects the conclusion based on the received maxim actio
personal is nmoritur cum persona, thatall actions for pena
redress rmust be brought against aliving offender and rnust
die with him \Wat is nore inmportant to notice is: that we
are not concerned here with the question of
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crimnal proceedi ngs being continued or cormenced against a
person but wth the question whether when a crinina
proceedi ng has ended unfavourably to an accused person, an
action can be taken in the Court in respect thereof. On
this question the common |law maximis of little, if any, use
and the answer to the question nmust be found in other pro-
vi sions of |aw.

The Crimnal Procedure Code gives a right of appeal to the
convicted person in certain cases. if, after the conviction
and before an appeal has been filed the convicted person
dies, there is no provision for any appeal on  his behalf.
What will happen when after an appeal has been filed by the
convi cted person, he dies, is provided for "in s. 431 of the
Crimnal Procedure Code. That section provides that every
appeal against acquittal and every other appeal | under
Chapter XXXI except an appeal froma sentence of fine ‘shal
finally abate on the death of the appellant. The H gh Court
or the Court of Sessions cannot therefore exercise its
appel l ate jurisdiction in favour of a dead person even if an
appeal has been filed by him except in an appeal from a
sentence of fine.’

As regards the revisional jurisdiction of the H gh Court
there is no provision simlar tos. 431. Nor is there any
provi si on whet her a revisional application can be or cannot
be made in respect of an order of conviction when the
convicted person is dead.- W cannot but notice the inpor-
tant distinction that while the appellate jurisdiction can
be exercised only after an appeal is filed by the convicted
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person or against an order of acquittal under s. 411 or a.
417, there is no such limtation on the Court’s revisiona
jurisdiction.

The opening words of s. 439 of the Crinminal Procedure Code,

viz., in the case of any proceedings the record of which
ha i been, called for by itself or which has been reported
for orders or
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whi ch otherwi se cones to its know edge", produce the result
that revisional jurisdiction can be exercised by the High
Court by being noved either by the convicted person hinself
or by any other person or suo notu, on the basis of its own
know edge derived from any source what soever without being
noved by any person at all. Al that is necessary to bring
the H gh Court’'s powers of revision into' operation is, such
i nformati on as nmakes the High Court think that an order made
by a Subordinate Court is fit for the exercise of its powers
of revision. But, says M. Pathak, |ook " at the words that
follow in this section stating what powers can be exerci sed.
These words, viz., the H gh Court may in its discretion
exerci se any of the powers conferred on a court of appeal by
es. 423, 426, 427, and 428..:.:... nmake it clear that a High
Court’s power of revision does not extend to anything nore
than what the court of ‘appeal can do. "Wien therefore a.
court of appeal cannot give any relief in respect of an
order of conviction and sentence of fine or ‘any other order
nmade against an accused person after the accused person is
dead, how can the H gh Court in revision give any such
relief after the accused person’s death. Thi s argunent
confuses the definition of the extent of power wth the
conditions for the exercise of the power.  The; conditions
for the exercise of the power of revision are laid dowmn in
the opening clauses of s. 439 which has just been 'set out
above, while the next clause that the H gh Court may
exerci se any of the powers conferred on a court of appea
under a. 423, a. 426, s. 427 and o. 428......... define the
extent of the power. The fact that the extent of the power
of a court in revision does not extend-except as regards the
power of the courts by s. 439 to enhancenent of the sentence
to more than what the appellate court’s power, does not
effect the position that while the conditions for the
exerci se of the powers of courts of appeal is
949

that an appeal nust be preferred by the convicted person
that condition is conspicuous by its absence  where the
conditions of the exercise of the powers of revision are
laid down in s. 439.
It appears to us therefore that in a proper case the  High
Court can exercise its power of revision of an order /made
agai nst an accused person even after his death.
This view was expressed by the Bonbay H gh “Court in
I nperatrix v. Dongaji Andaji(l). The direct question in that
case was whether the appeal |odged by a convicted ' person
abates on his death. Melvill J. and Kenball J. differed on
this question. Melvill J. being of the opinion that on the
death of the appellant the appeal abated while Kenball J.
cane to a contrary conclusion. Chief Justice Westropp, to
whom the case was referred agreed with Melvill J. that the
appeal abated. Al the three | earned Judges appear to have
however been of opinion that the death of convicted person
woul d be no inpedinment in the way of the court’s exercising
its power of revision. Melvill J. observed

“I'n a recent case the Chief Justice and nyself

did consider the proceedings in a crimna

case after the death of the convict. But the
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proceedings in that case had been called for
under s. 297, and we were sitting as a Court
of Revision. No person has any right to be
heard before the High Court in the exercise of
its powers of revision. The Court 1is not
supposed to be acting on the application of
the convict, but in the exercise of its power
of supervision over subordinate courts, and
with a viewto correcting their errors. I
think that we should have power to interfere
in the present cane, as a Court of Revision,
if we saw any error, in law, invalidating the
conviction, or if the sentence were too severs
(1) (1878) LL.R (Bom) 564.
950
for the offence which has been held by the
Sessions Court to be proved. But | can see no
error in law, nor is the sentence excessive,
if the facts be as the Sessions Court has
found them W cannot therefore exercise our
powers of revision.......... "
Kenbal | J.  has al so observed
" | have no doubt that, as a Court of
Revi si'on, we coul d di spose of this case
Chief Justice Westropp, after expressing his
opi nion that the appeal has abated, went on to
observe : .
"l think that the Hi gh Court has, however, the
right — to call for the record,’” and make such
order thereon as it my deemto be due to
justice. | _do not understand that my opinion
is required by ny brothers Melvill and Kenball
on the question whether sucha case has, been
made as to render it desirable that the record
shoul d be brought up."
It is thus clear that though apparently the H gh Court’s
powers of revisions were not exercised in that case, all the
three judges agreed in thinking that in a proper case this
could and should be done even after the death of the
convi cted person.
This case was considered” by this Court in Pranab Kumar

Mtra v. The State of West Bengal (1). The question in
Pranab Kumar Mtra's case was, whether where the accused has
been sentenced to & fine and inprisonment till the rising of

the Court and the convicted person had served out his nom -
nal sentence of inprisonment and di ed when his application
in revision was pending before the H gh Court, the High
Court could exercise its powers of revision in | respect of
the question of conviction and sentence. It was hold /that
such powers coul d be
(1) (21959) Supp. 1 S.C R 63.
951
exerci sed and could not be limted on the anal ogy of s. 431
of the Code which did not apply to a revision case. After
referring to the decision of the Bonbay H gh Court _in
Dongaji Andaji’'s Case (1) and the distinction drawn by the
| earned Judges therein between the H gh Court’'s power to
deal with an appeal on the death of a convicted person and
its power to exercise revisional jurisdiction even after
such death,, this Court went on to observe at p.70 of the
Report
"W may assune that the Legislature was aware
of the decision of the Bonmbay, H gh Court,
referred to above, when it 'enacted s. 431 for
the first tinme in the Code of 1882. If the
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Legi slature intended that an application in
revision pending in a H gh Court, should be
dealt with on the sanme footing as a pending
appeal it would have enacted accordingly. But
in the absence of any such enactnent, we may
infer that the power of revision vested in the
Hi gh Court under Chapter XXXI| of the Code,
was |eft untouched-to be exercised according
to the exigencies of each case."
It appears, to us that though in Pranab Kumar’'s Case(2) this
Court was directly concerned with the effect of a convicted
person’s death on a pending revisional application, the
j udgrent al so expresses the view that a revisiona
application could be entertained even after the death the
convi cted person. On this authority and also for the
reasons discussed earlier, we have cone 'to the conclusion
t hat the High Court “was right in holding that t he
application for revision could be entertai ned under
S. 439 of the Code of Crimnal Procedure.
W see no reason also to interfere with the order made by
the Hi gh Court-in exercise of such power of revision
The appeal is accordingly dism ssed.
Appeal di sni ssed.
(1) (1878) I.L.R (Bom) 564.
(2) (1959) Supp. 1 S.C R 63
952




