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SH VARAJ V. PATIL J.

Leave granted.

Alimted point that arises for consideration and
decision in this appeal is whether Division Bench of
the Hi gh Court having found the appellant entitled to
i nterest on bel ated paynent of gratuity was right in
denying the sane hol ding that the discretion exercised
by the | earned Single Judge in that regard was not
arbitrary.

VWile in service, the appellant and few ot her
of ficials were kept under suspension in March, 1999.
Aggri eved by the sane, the appellant and others filed
wit petition Nos. 11893-11898 of 1999 inter alia
contendi ng that order of suspension passed was one
wi t hout authority of [aw and w thout application of
mnd. After service of notice in the wit petitions,
the respondent- Corporation realizing that it was not
possi bl e to support the said order of suspension
wi thdrew the same by an order dated 21.5.1999. Taking
note of the order dated 21.5.1999 revoki ng the
suspensi on, the H gh Court disposed of the wit
petitions as having become infructuous, however,
reserving liberty to the wit petitioner to approach
the H gh Court for seeking appropriate relief, if
necessary. The appellant reached the age of
superannuation on 1.1.2000 and retired. The
respondent - Cor porati on did not pass any order regarding
regul ari zati on of the suspension period and settl| enment
of salary and all owances payable to himon retirement.
In this situation, the appellant was constrained to
approach the H gh Court again in Wit Petition No.
26980 of 2000 seeking paynent of full salary and
al  owances for the period of suspension, gratuity, cash
equi val ent of earned | eave together with interest
thereon @ 18% per annum and settl enent of provident
fund dues. During the pendency of the wit petition
however, the respondent settled the provident fund
dues. The High Court disposed of the wit petition on
18. 6. 2001 hol ding that since the appellant had retired
fromservice, the enquiry contenplated earlier could
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not have been proceeded with in the absence of enabling
provision in the service rules of the respondent-

Cor poration and consequently granted reliefs to the
appel | ant except interest on bel ated paynent of
gratuity. The appellant, aggrieved by the order of the
| earned Single Judge, to the extent of denial of

i nterest on the bel ated paynent of gratuity, filed
Appeal No. 4177 of 2001. The Division Bench in the
appeal found that the appellant was entitled to paynent
of interest on the bel ated paynent of gratuity, but,
however, held that the discretion exercised by the

| earned Single Judge in denying interest was not
arbitrary. In that view, the wit appeal was

di sm ssed

The | earned counsel for the appellant urged that
claimfor interest on belated paynment of gratuity is a
statutory right as envisaged under Sections 7 and 8 of
the Act; the High Court commtted an error in denying
the sane to the appellant on the ground of discretion
on the facts and circunmstances of the case. According
to the |l earned counsel, when the appellant on fact was
found to be entitled to interest, he should not have
been deni ed the sane.

The | earned counsel for the respondent- Corporation
argued in support and justification of the inpugned
order.

In order to appreci ate the above contentions
urged, it is necessary to notice the provisions of the
Payment of Gratuity Act, 1972 (for short 'the Act’) to
the extent they are relevant. They are extracted
bel ow: -

"7. Det erm nati on of the anmpunt of
gratuity
(1) A person who is eligible for paynent

of gratuity under this Act or any
person authorized, in witing to act
on his behalf shall send a witten
application to the enployer, within
such time and in such form as may be
prescri bed, for paynent of such
gratuity.

(2) As soon as gratuity becones payabl e,
the enpl oyer shall, whether an

application referred to in sub-

section (1) has been made or not,

deternine the anpbunt of gratuity and

give notice in witing to the person

to whomthe gratuity is payable and

also to the controlling authority

speci fying the anount of gratuity so

det er m ned.

(3A) If the anpbunt of gratuity payable
under sub-section (3) is not paid by

the enpl oyer within the period

specified in sub-section (3), the

enpl oyer shall pay, fromthe date on
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which the gratuity becones payable to
the date on which it is paid, sinple
interest at such rate, not exceeding
the rate notified by the Centra
CGovernment fromtime to time for
repaynment of |ong-term deposits, as
that Governnent nay, by notification
speci fy;

Provi ded that no such interest
shal | be payable if the delay in the
payment is due to the fault of the
enpl oyee and the enpl oyer has
obt ai ned permission in witing from
the controlling authority for the
del ayed paynment on this ground.

8. Recovery of gratuity |If the anount
of gratuity payabl e under this Act is
not paid by the enployer, wthin the
prescribed tine, to the person
entitled thereto, the controlling
authority shall, on an application
made to it in this behal f by the
aggri eved person, issue a certificate
for that amount to the Collector who
shal | recover the same, together with
conpound interest thereon at such
rate as the Central Governnent nay,
by notification, specify, fromthe
date of expiry of the prescribed tine
as arrears of |land revenue and pay
the sane to the person entitled

t her et o;

Provi ded that the controlling
authority shall, before issuing a
certificate under this section, give
the enpl oyer a reasonabl e opportunity
of showi ng cause agai nst the issue of
such certificate.

Provi ded further that the anount
of interest payable under this

section shall, in no case exceed the
amount of gratuity payable under this
Act . "

It is evident from Section 7(2) that as soon as
gratuity beconmes payabl e, the enployer, whether any
application has been made or not, is obliged to
determ ne the anpbunt of gratuity and give notice in
witing to the person to whomthe gratuity is payable
and also to the controlling authority specifying the
amount of gratuity. Under Section 7(3), the enployer
shal |l arrange to pay the amount of gratuity within 30
days fromthe date it becomes payable. Under sub-
section 3(A) of Section 7, if the anpbunt of gratuity is
not paid by the enployer within the period specified in
sub-section (3), he shall pay, fromthe date on which
the gratuity becones payable to the date on which it is
paid, sinple interest at such rate not exceeding the
rate notified by the Central Government fromtinme to
time for repayment of |ong termdeposits; provided that
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no such interest shall be payable if the delay in the
paynment is due to the fault of the enployee and the
enpl oyer has obtained permission in witing fromthe
controlling authority for the del ayed paynent on that
ground. Fromthe provisions made in Section 7, a clear
conmand can be seen nandating the enpl oyer to pay the
gratuity within the specified time and to pay interest
on the del ayed paynment of gratuity. No discretionis
avail able to exempt or relieve the enployer from
paynment of gratuity with or without interest as the
case may be. However, under the proviso to Section
7(3A), no interest shall be payable if delay in paynent
of gratuity is due to the fault of the enpl oyee and
further condition that the enpl oyer has obtai ned

permi ssion in witing fromthe controlling authority
for the del ayed paynent on-that ground. Under Section
8, provision is made for recovery of gratuity payable
under the Act, if not paid by the enployer within the
prescribed tine. The Collector shall recover the
amount of gratuity with conmpound interest thereon as
arrears of land revenue and pay the sane to the person
entitled. A penal provision is also made in Section 9
for non-paynent of gratuity. Payment of gratuity with
or without interest as the case may be does not lie in
the domain of discretion but it is a statutory

conpul sion. Specific benefits expressly given in a
soci al beneficial |egislation cannot be ordinarily
deni ed. Enpl oyees on retirenent have val uabl e rights
to get gratuity and any cul pabl e del'ay in paynent of
gratuity nust be visited with the penalty of paynent of
interest was the view taken in State of Kerala & O's.
vs. M Padmanabhan Nayyar [1985 (50) FLR 145].  Earlier
there was no provision for paynent of interest on the
del ayed paynment of gratuity. Sub-section (3A) was
added to Section 7 by an amendnent, which cane into
force with effect from1st October, 1987. |In the case
of Charan Singh vs. Ms. Birla Textiles and Anot her
[1988 (57) FLR 543 SC], this aspect was noticed in'the
fol | owi ng words:

"There was no provision in the Act for
payment of interest when the sane was
quantified by the Controlling Authority
and before the Coll ector was approached
for its realization. 1In fact, it is on
the acceptance of the position that
there was a lacuna in the |aw that Act
22 of 1987 brought about the

i ncorporation of sub-section 3(A) in
Section 7. That provision has
prospective application.”

In the background of this |egal position, now we
turn to the facts of the present case. The appell ant
was under suspension from 15.3.1999 to 21.5.1999. On
attaining the age of superannuation, he retired from
servi ces of the respondent-Corporation on 1.1.2000.

The | earned Single Judge, after considering the riva
contentions, disposed of the wit petition issuing
directions to the respondent-Corporation to settle the
full salary and all owances for the period of

suspensi on, gratuity, cash equivalent to | eave sal ary,
deferred | eave, concession anpunt etc. As regards the
claimof interest on gratuity, the | earned Single Judge
hel d as under: -
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"Since there was a doubt as to whether
the petitioner is entitled to the
gratuity, cash equivalent of |eave
salary etc., in view of the divergent
opi nion of the Courts during the
pendency of an enquiry proceeding of a
retired enpl oyee, in ny view, the
petitioner is not entitled to the relief
of interest for the bel ated paynent of
gratuity and ot her anpunts.”

It is clear fromwhat is extracted above fromthe
order of |earned Single Judge that interest on del ayed
paynment of gratuity was denied only on the ground that
there was doubt whet her the appellant was entitled to
gratuity, cash equivalent to | eave etc., in view of
di vergent opi ni on of the courts during the pendency of
enquiry. /The learned Single Judge having held that the
appel | ant. was entitled for paynent of gratuity was not
right in denying the interest on the del ayed paynent of
gratuity having due regard to Section 7(3A) of the Act.
It was not the case of the respondent that the delay in
the paynment of gratuity was due to the fault of the
enpl oyee and that it had obtained permission in witing
fromthe controlling authority for the del ayed paynent
on that ground. As noticed above, there is a clear
mandate in the provisions of Section 7 to the enployer
for payment of gratuity within time and to pay interest
on the del ayed payment of gratuity. There is also
provision to recover the anpbunt of gratuity with
conpound interest in case ampbunt of gratuity payable
was not paid by the enployer in terns of Section 8 of
the Act. Since the enployer did not satisfy the
mandat ory requirements of the proviso to Section 7(3A),
no discretion was left to deny the interest to the
appel | ant on bel ated paynment of gratuity.

Unfortunately, the Division Bench of the H gh Court,
havi ng found that the appellant was entitled for
interest, declined to interfere with the order of the
| earned Single Judge as regards the claimof interest
on del ayed paynent of gratuity only on the ground that
the discretion exercised by the | earned Single Judge
could not be said to be arbitrary. 1In the first place
in the light of what is stated above, the |earned

Si ngl e Judge coul d not refuse the grant of interest
exerci sing discretion as agai nst the mandatory
provisions contained in Section 7 of the Act. The

Di vi sion Bench, in our opinion, conmtted an error in
assum ng that the | earned Single Judge coul d exercise
the discretion in the matter of awarding interest and
that such a discretion exercised was not arbitrary.

In the light of the facts stated and for the
reasons aforenentioned, the inpugned order cannot be
sustai ned. Consequently, it is set aside. The
respondent is directed to pay interest @10% on the
amount of gratuity to which the appellant is entitled
fromthe date it becane payable till the date of
paynment of the gratuity amount. The appeal is allowed
accordingly with cost quantified at Rs. 10, 000/-.




