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The Appellant No.1 herein along with one Shaik Abdul Rahman

accused No.3 were convicted for comm ssion of ‘an of fence under Section

302 read with Section 34 of the Indian Penal Code (1PC) and Appellant No.2
herei n was convi cted under Section 302 IPC. ~They were prosecuted for
conmitting murder of one Mhammad Rafiq Khan on14.6.1998. The said

of fence was said to have been commtted during the period between 10. 30

p.m of 14.6.1998 to 5.00 a.m on 15.6.1998. The deceased was a notor
mechanic. He and the Appellant No.1 herein were friends. The Appell ant
No.2 and two other accused were said to be his followers. A quarre

al l egedly took place between the deceased on the one side and the
Appel l ants on the other at about 9 p.m on the said date near a theatre known
as Durga Talkies in the town of Kothagudem The quarrel, according to

P. W 8- Rout u Narender, who was hinself a jeep driver and parked his

vehicl e near the afore-nmentioned theatre, was on two counts: (1) the jeep of
the Appellant No.1 had not been satisfactorily repaired by the deceased,

al t hough he had taken repair charges in respect thereof; and (2) the deceased
was visiting a woman call ed Gugloth Dasli, who was said to be his

concubi ne, upon being questioned in that behalf by the first appellant, the
deceased, allegedly, retorted that he had been payi ng noney to the said Dasl
and, therefore, no one could stop himfromvisiting her, whereupon he was

al l egedly threatened. The parties exchanged hot words but P.W 8-Routu
Narender and others are said to have intervened. The deceased thereafter
left for his residence in an auto. According to the prosecution, at about
10.30 p.m on the sane night, the Appellant No.1l went to the house of the
deceased and called himon the ground that his jeep required sone repairs.
P.W1-M. Anwar Khan, the elder brother of the deceased was said to be
present. He cane out with himfromthe residence and all egedly saw the
Appel lant No.1 on the road. He stated that on the body of auto the word
"Swat hi’ was inscribed. He furthernore, is said to have noticed the other
two Appellants, i.e., Appellant Nos. 2 and 3 standing by its side. The
deceased and the Appellants herein are said to have wal ked away. At about
5.00 a.m in the next norning, P.W?2-Mhd. Mhanmood Khan, anot her

brot her of the deceased returned home from his workshop. Upon an inquiry
havi ng been made as to whet her the deceased had visited the workshop on

the previous night along with the Appellant, he answered in the negative.
The dead body was noticed by P.W4-A Venkateswarlu in the norning in

front of his house. As the deceased was known to P.W4, he went to P.W1
and inforned thereabout. They cane to the spot whereafter P.W1 rushed to
the town police station of Kothagudem Town. He, however, did not enter
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the police station. He was standing on the road before the police station
P.W5-J. Srinivas, at about 6.00 a.m, was passing by the said police station
for shopping, P.W1 requested himto scribe a report on his behalf describing
the incident. P.W5 accordingly scribed a report, which reads as under

"Yesterday i.e. on 14.6.1998 at about 10.30 N ght time
while | was at nmy residence along with ny brother by
nane Rafeek Khan. On Ranreddi Raj esh Khanna cane

to ny residence and called my brother then my brother
cane outside | had also followed himand questioned mny
brother as to where you are going for which ny brother
told me that Rajesh Khanna wanted to get his Jeep
urgently repair by that tine one Auto was standing at a
di stance to ny house. On the top of the auto there was a
nane "Swathi" witten in Telugu, by the side of auto one
Bankur Ravi, Machaboina Ranesh, S.K. Abdul Rahman

@ Nat hi Babu were standing; after sone tine the above
sai d four persons and ny brother left the place in auto
towards coolie line main road. ~ My brother did nt return
back on that night. Today i.e. on 15.06.1998 early in the
norni ng at _about 5.00 a.m 1 asked my third brother by
name Mohd. Khan about Rafeek Khan whether he was at

the shed on the night for which he replied that he did nt
cane to shed on the night. At about 5.30 am one coolie
line native by name Agul |l a Venkateswarlu cane to ne

and said that ny brother was found dead in front of his
house and said that there was a bl eeding injury on the
neck. Then | along wi th Venkateswarlu went and found
the dead body of my brother in front of Venkateswarlu’s
house. Neck of my brother was cutted half. ~Causing
death of ny brother is that there was sonme gal ata taken
pl ace in between ny brother ;and with Ranreddy Rajesh
Khana; Bankur Ravi; Manchaboi na Ramesh; SK-Abdu

Rahman @ Nat hi Babu whi ch taken pl ace to Durga

Tal ki es Centre of previous night and the said incident
took place regarding repair of jeep, bearing the sane in
m nd on the point of jeep repair taking my brother out
side the house and killed him™"

The said Abdul Rahman was said to have been arrested fromthe

house of Appellant No.2 on 1.7.1998. P.W5-J. Srinivas, however, states
that when he was scribing the First Information Report (FIR), the Appellants
were already in the lockup. The FIR was said to have been despat ched

i medi ately. Post-nortem exani nation on the dead body of the deceased
started from11.00 a.m and was conpleted at about 1.30 p.m In-the post-
nortemreport it was opined that rigor nortis was confined to upper and

l ower |inbs and presumably on the basis thereof the death was found to have
taken place between 1200 to 1500 hours.

Bef ore the | earned Sessions Judge several w tnesses were exanined to
prove the prosecution case.

P. W9-Dronapal li Chiranjeevi was said to be an eye witness. Hs
statement before the police was recorded three days after the incident. The
trial court inits judgnment held himto be a reliable witness and passed a
j udgrment of conviction, inter alia, relying on his evidence hol di ng:

"PW) is also found to be a natural witness and he is
returning to his house after attendi ng Annadanam
Karyakram on 14.6. 1998 whi ch had taken place at Seven

Hills Hotal Area, Kothagudem This is deposed that

hi nsel f and one M A |sas Assha (DWL8) were returning

with a torch light as there was no electricity. It is also
deposed that it was a rainy night and there was drizziling.
The natural sequence of the events deposed by PW
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cannot be over |ooked for the reason that he is a planted
wi tness. \When he is returning from Annadana

Karyakramin Coolie Line, hearing cries in the street is a
natural event. On hearing cry there is every possibility of
focusing the light towards that side, which is in the
natural fashion. PW focused a torch light and identified
the deceased Mbhd. Rafiq Khan and three others. In al
toget her he deposed four persons were present. He also
specifically deposed that A-2 used a knife and cut the
throat of the deceased and the overt acts of Al, A2 and

A4 were stated before the court."

The Hi gh Court, however, did not agree with the said views of the
| ear ned Sessi ons Judge opi ning:

"At the outset, we nust make it clear that we are not
inclined to believe the evidence of PW9, the alleged eye-
wi t nesses to the occurrence who was exam ned by the

police two days after the registration of the crine though
he was present at the scene of the offence at the tine of
the inquest, he never choose to informthe police about
the fact that he had w tnessed the nurder."

Havi ng gone through the testinmny of the said P.W9, we are also of

the opinion that the H'gh Court was right in discarding his statement. The
H gh Court, however, /upheld the judgnent of conviction and sentence

passed by the | earned Sessions Judge holding that the Appellants quarrelled
with the deceased and thus, notive is proved which was wi tnessed by

P. W 8.

According to P.W8, the Appellants cane to the house of the deceased

in an auto driven by P. W6-Boosa Sanba. ~ They were all egedly seen

together by the first informant P. W1-Ml. Anwar Khan, the brother of the
deceased, as al so P. W3-Rehmana Begum wi'fe of the deceased. |In view of

the opinion of P.W13-Dr. P. Venkateshwarlu, the death took place 12 to 15
hours prior to the conduct of the post-nortem exam nation. The tinme of the
death of the deceased, thus relates back from10.30 'p.m to 1.30 p.m on
14. 6. 1998.

M. R P. GQupta, the | earned Senior Counsel appearing on behalf of the
Appel | ants took us through the depositions of the prosecution w tnesses and
submitted that having regard to the discrepancies in the statements of the

wi tnesses, it cannot be said that guilt of the accused has been proved beyond
all reasonabl e doubts. The |earned counsel has drawn our attention to

Modi ' s Medi cal Jurisprudence and Toxi col ogy, 22nd Edition page 235 for

the proposition that it is difficult to deternmine exact time of the death and as
no reason has been assigned by the autopsy surgeon as to on what basis he

had formed his opinion as regards the time of death, the same was not
reliable. The |earned counsel urged that although as stated in the First
Informati on Report the auto in which the Appellants are said to have cone

to the residence of the deceased, bore the inscription "Swathi'", it was found
that the sanme contained the inscription "Suverna".

It was submitted that the judgments of conviction and sentence passed
by the | earned Sessions Judge and the Hi gh Court cannot be sustained as:

(1) P.W1 having not met P.W8 before |lodging the FIR there was

no way he could | earn about the purported quarrel between the Appellants

and the deceased near the said Durga Tal kies;

(ii) Recovery of the knife purported to be on the basis of the

confession made by the Appellant No.2 could not have led to conviction of

the other Appellants; and

(iii) A part of the motive, i.e., dispute as regard a wonan havi ng

been di sbelieved even by the trial court, as she, despite having been cited as
a witness in the charge sheet, was not examned, the link in the chain to
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point to the guilt of the Appellants cannot be said to have been established.

The | earned counsel appearing on behalf of the State, on the other
hand, supported the inpugned judgenents stating that in the instant case, the
prosecution evi dence nust be held to have been proved as:

(i) The quarrel was witnessed by P. WS8;

(ii) Thereafter the Appellants went to the house of the deceased, as
stated by P.W6;

(iii) The deceased was | ast seen in the conmpany of the Appellants as
was testified by P.W1 and P. W 3;

(iv) Recovery of knife fromthe accused No.2; and

(v) The approxi mate tinme during which, in view of the post-
nortemreport, the of fence was comitted.

I ndi sputably, there i's no eyewitness to the occurrence. Although the

deceased is said to be known to the Appellant No.1 and they were on good
terns, but on what basis the Appellant Nos. 2 and 3 were said to be his
associates is-not knowmn. |In the FIR another accused, Appellant No.4 was

al so naned. He, however, has been acquitted as none of the witnesses

named in their deposition or identified in the court. 14.6.1998 was a dark
rainy night. The quarrel was alleged to have taken place in a hotel. It was,
however, stated that the same took place on a road near Lakshm theatre.

P.W2, the brother of the deceased states that the deceased had cone

to the mechanic shed at 8 p.m and |left after one hour, i.e., at about 9 p.m
He all egedly told himabout the quarrel wth-the Appellants near Durga
Talkies. P.W8 in his deposition, however, stated that the incident took
place at 9.30 p.m He, along w th Bandaru Satvam Pendya Venkat eshwarl u,
intervened in the matter. He came to know about the death of deceased

Rafi g Khan at about 8 a.m on the next day. He knew even the nanmes of the
Appel lants. He could also cone to know how the deceased was done to

death. Although he clainmed that he could identify the Appellants, no test
identification parade was held. He, however, did not volunteer to get his
statenent recorded on 14th. He was exam ned by the police on 16.6.1998.
P.W6, in whose auto the Appellants were stated to have gone to the house

of the deceased, in his evidence said that the Appellants boarded his auto at
9 ppm They went to a wine shop and took drinks. “The auto stopped there

for about 20 m nutes. He knew the Appellant No.2. Apparently, he did not
know t he names of other Appellants.  He stated that only one of the persons
got down fromhis auto and went into a | ane, whereas others remained in the
auto. After the deceased cane, the other two persons al'so got down from

the auto and thereafter all of themwal ked towards Coolie line. According to
him Appellant No.1l refused to pay the fare. No test identification parade
was also held for him He identified the Appellant No:1 as the person who
got down fromthe auto only in the court. He was exam ned on 27.9.2001

i.e., after a period of three years three nonths. = He did not /disclose as to how
he remenbered accused Nos.1 and 4. According to him the words witten

in his auto was "Suverna" and not "Swathi", as disclosed in the First
Informati on Report. The identity of the auto by the first informant, thus,
becarme doubtful. He allegedly inforned the fact of non-paynment of fare by

the Appellant No.2 to one Bala Krishana at about 10.30 in the night, i.e.,
after the Appellants left the house of the deceased. ' The said Bala Krishana
had not been exam ned. In his cross-exani nation, he stated that he had no
acquai ntance with Appellant No.2. Identification of Appellant No.2 is, thus,
rendered doubtful. He admitted that P.W1 acconpanied with himto the

Court. He allegedly cane to know about the death of the deceased at 7.30
a.m next day.

According to P.W1, the Appellant No.1l called the deceased at 10. 30

p.m He did not say that he had talks with P.W6. Wen he went to the
police station, the Sub-Inspector of Police was present. He did not nake any
conplaint to him According to the P.W14-S. M Surender Nath, the
Investigating Oficer, P.W1 cane to the police station at about 5.50 a.m
P.W1 accepted that he used to repair all the jeeps of deferent departnents,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

8

i ncluding the police departnent. One S.|I. of Kothagudem Il town was al so
related to him Wy, therefore, he did not go into the prem ses of the police
station to lodge the First Information Report and waited for soneone to

scribe the same on the road nmakes his story doubtful.

It remains a nystery as to how P.W1 could nane all the accused

persons in the FIR It is also surprising that although he reached the police
station at 5.50 a.m and P.W8 cane to know about the death of the deceased

at about 8.00 a.m, how he could disclose in the FIR as regard the nmanner in
whi ch the alleged quarrel between the Appellants and the deceased took

pl ace near Durga Tal kies. Shai k Abdul Rahman, who has since been

acquitted, was not only named, but his alias name was al so disclosed in the
FIR P.W1 did not state either in the FIR or in his deposition in the court
that he had been know ng Appellant No.1 and the other Appellants.

P.W3 is the wife of the deceased. She is a pardanasheen |ady. She

had not seen the accused persons. She was nerely informed by P. W1 that
the Appellants had taken her husband. P.W1 did not say so. Accused No.3
was, however, not naned, although, as noticed hereinbefore, he was nanmed
in the FIR -~ The accused Shaik Abdul Rahman, now acquitted, has not been
naned as one of them although, in the FIR his nane has been di scl osed.

P. W4 does not throw nmuch Iight on the prosecution case. According
to P.W5, he was going to shop at 6.00 aam in the morning. P.W1,
according to him was standing outside the police station. There was no
reason for himto do so. As noticed herei nbefore, according to him even the
Appel lants were in lock up of the said police station. P.W1 is supposed to
know t he officer of the police station but despite the sane he did not go
inside to | odge the FIR particul arly when he was expected to rush there and
informthe officer in-charge about the dead body lying on the road.

The evidence of P.W?7 does not throw nmuch lLight in this regard.
P.W1 does not state that he had net P.W8.© H s nane has not been taken by
hi m

P.W 14, the Investigating Oficer states that during his investigation
he exam ned one Kusapati Sreenivas. According to him the Appellants
were in his hotel at 9.00 P.M on 14.6.1998. It is also accepted that on that
day there were rains and there was no electricity. He accepted that
patrolling used to be done in the area and the traffic constables renmained
posted from8.30 p.m to 10.00 p.m but no investigation appears to have
been made as to why it did not attract their attention

The Appellant No. 2 is said to be a history-sheeter. H's whereabouts
woul d be known to the police. Sone of the prosecuti on w tnessesare also
hi story-sheeters. Wy the Appellants have been arrested after ‘a fortnight
has not been explained. Al though three police officers have been exani ned,
none of themstated as to why the Appellants could not be arrested prior to
the said date. Wiy for witing the First Information Report, the assistance of
P.W5 was required to be taken by P.W1, particularly, when one of their
relatives was a sub-inspector of Police in the said police station is left to
i magi nati on. Although First Information Report is said to have been
di spatched to the court at 0645 hours, nothing has been brought on record to
show as to when it reached the court. The court being situated in the same
town, it is difficult to understand why it was sent at 0645 hours in the
nor ni ng.

In this case, the time of actual offence having regard to the different
statenments made by different witnesses nmay assume some inportance as one

of the grounds whereupon the Hi gh Court has based its judgment of
conviction is the tine of death of the deceased on the basis of the opinion
rendered by Dr. P. Venkateshvarlu (P.W13).

In Modi’s Medical Jurisprudence, 22nd edition, as regard duration of
rigor nmortis, it is stated:
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It was, therefore, extrenely difficult to purport the exact time of death
of the deceased, npbre so when no sufficient reason was assigned in the post-
nortem report.

In Pattipati Venkaiah v. State of Andhra Pradesh [(1985) 4 SCC
80], this Court held:

"10. Another circunstance stressed by M Garg
was that according to the nedical evidence the
deceased nust have died by about 5.30 a.m _on
July 2, 1975 and no reasonabl e explanation has
been given by the prosecution-as to why the dead
body was taken to the hospital at about 10.55 a.m
after about five hours when the hospital was quite
near. Here, the |earned counsel as also the tria
court have conmmitted a serious error-in the
appreci ati on of evidence. A perusal of the evidence
of the doctor does not conclusively show that the
deceased nust have died at about 5-6 a.m Medica
science is not yet so perfect as to determine the
exact time of death nor can the sane be
determned in a conputerised or nmathematica
fashion so as to be accurate to the |ast second.”
(Enphasi s suppl i ed)

In Ram Udgar Singh v. State of Bihar [(2004) 10 SCC 443], this
Court hel d:

"10. Evidence of PW 1, 2, 3 and 5 clearly
establishes the definite role played by the accused-
appellant. So far as the plea relating to the tine of
death on the basis of nedical evidence is

concerned, emphasis is laid on the fact that rigor
nortis could not have set in, in the dead body
within two hours. The Hi gh Court has referred to
several treatises on nmedical jurisprudence to
conclude that the tine which is usually three to

four hours nay vary according to climtic

conditions. We find no infirmty in the concl usion.
The courts were justified in holding that the
appel | ant was the assailant, and accordingly
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convicted him No exception could be taken to the
wel | -nerited reasoning squarely found supported
by overwhel m ng, rel evant, convincing and
concrete evidence placed on record by the
prosecution in this case."

[See also State of Punjab v. Daljit Singh & Anr. (2004) 10 SCC 141.]

In the Post-Mrtem Report, apart fromstating that rigor nortis were
confined to both upper and |l ower |inbs, no other reason has been di scl osed.

Even the recovery of knife was said to have been nade only fromthe
Appel | ant No. 2.

It is now well-settled that with a view to base a conviction on
circunmstantial evidence, the prosecution nust establish all the pieces of
i ncrimmnating circunstances by reliable and clinching evidence and the
ci rcunst ances so proved must formsuch a chain of events as would permt
no conclusion other than one of guilt of the accused. The circunstances
cannot be on any other hypothesis. It is also well-settled that suspicion
however, grave may be, cannot be a substitute for a proof and the courts
shal | take utnost precaution in finding an accused guilty only on the basis of
the circunmstantial evidence. [See Anil Kumar Singh v. State of Bihar
(2003) 9 SCC 67 and Reddy Sanpath Kumar v. State of A P. (2005) 7
SCC 603]

The | ast-seen theory, furthernore, cones into play where the tine gap
bet ween t he point of tine when the accused and the deceased were | ast seen
alive and the deceased is found dead is so small that possibility of any
person ot her than the accused being the author of the crine becones
i npossi ble. Even in such a case courts should | ook for some corroboration

In State of U.P. v. Satish[(2005) 3 SCC 114], this Court observed:

"22. The | ast-seen theory cones into play where
the ti me-gap between the point of (tinme when the
accused and the deceased were | ast seen alive and
when the deceased is found dead is so small that
possibility of any person other than the accused
bei ng the author of the crime becones inpossible.
It would be difficult in some cases to positively
establish that the deceased was | ast seen with the
accused when there is a long gap and possibility of
ot her persons coming in between exists. In the
absence of any other positive evidence to conclude
that the accused and the deceased were | ast seen
together, it would be hazardous to cone to a
conclusion of guilt in those cases. In this case there
is positive evidence that the deceased and the
accused were seen together by witnesses PW 3

and 5, in addition to the evidence of PW2."

[ See al so Bodh Raj @Bodha & Os. Vs. State of Jamu &
Kashmr AIR 2002 SC 3164.]

It is, furthernore, well-known that notive by itself is not sufficient to
prove the guilt. [See State of MP. through CBI & Ors. v. Paltan Ml ah
& Ors. (2005) 3 SCC 169, para 9.]

Furthernore, the solitary witness, to prove the alleged notive,
nanely, P.W8 was exanined by the police after two days. No reliance,
thus, can be placed on his evidence.
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It may be true that the Appellant No. 2 was a history-sheeter. It may
further be true that P.W1 instituted a case against the Appellant No. 1 for
t hr eat eni ng hi m when he was on bail. It may also be, that P.W7 did not

identify the Appellants as he was found shaking. |If the Appellants are guilty
of other offences, they can be proceeded agai nst appropriately and in
accordance with law. W hope the authorities would do so.

But, keeping in view of the peculiar facts and circunstances of this

case, we are of the opinion that the prosecution cannot be said to have
established the guilt of the Appellants herein beyond all shadow of doubt.
The prosecution story has a | arge nunber of |oopholes and, thus, we have no
ot her option but to hold that the Appellants are entitled to the benefit of
doubt. The inpugned judgnent is, therefore, set aside and the appeals are
al lowed. The Appellants are directed to be set at |iberty unless wanted in
connection with other case.




