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Thi s appeal is directed against order dated 11th June, 2004
passed by the Division Bench of Calcutta Hi gh Court whereby the
Di vi sion Bench-affirnmed the order of | earned Single Judge directing
that all the 55 wit petitioners be appointed as teachers within a
peri od of six weeks. ~Aggrieved against this order, the Nadia District
School Council filed an appeal before the Division Bench. The
Di vi sion Bench affirmed the order of |earned Single Judge by order
dated 11th June, 2004 and hence the present appeal

In order to dispose of this appeal, few facts may be
recapitul ated. A panel for appointrment of primary teachers was
prepared in 1980 for the District of Nadia in which 1965 candi dates
were included in the panel. Qut of this panel, only 600 were trained
candi dates. Rule 3(d) of the Recruitnment Rul es provided that while
preparing the panel for appointnent to the post of primry teachers,
preference shall be given to the trained candi dates in such a nanner
that all additional posts sanctioned by the Governnent fromtime to
time due to enhancenent in roll strength in existing schools and at
| east 5- per cent of the normal vacancies in such schools are filled up
by trai ned candidates only, if sufficient nunber of 'trained candi dates
are available. By Notification dated 26th Cctober, 1971, the
CGovernment of West Bengal recognized the training as an additiona
qualification for appointnent as Assistant Teacher. ~ Then agai n by
Notification dated 5th Septenber, 1973, it was provided that while
gi ving appoi ntment out of the panel already prepared, preference
shoul d be given to the trained candi dates for appointnent to all the
addi ti onal posts. The preparation of panel omitting to include trained
candi dat es was chal | enged by Sirazul Haque Ml lick and 107 ot her
candidates in C.R No.2522(W of 1981. That wit petition was
al l owed on 17th Septenber, 1987. Aggrieved by that order, an appea
was preferred being F.M A T. No.159 of 1988 by the State. The order
passed in the wit petition was nodified by the Division Bench by its
order dated 14th February 1989 directing to give appointnent to the
petitioners in the existing vacancies and in vacancies arising in
i medi ate future and that appoi ntnent would not be offered to any
one other than the petitioners. This order was passed on concession
given by the State. This order was not conmplied with.  Therefore, a
contenpt petition was filed and on 30th June, 1989 in the Contenpt
Petition in case of Sirazul Haque Mallick and 107 others, they were
gi ven appointnment. Thereafter on 16th July, 1989, one D bakar Pa
and 87 others noved a wit petition being C.O No.11154(W of 1989
This wit petition was al so allowed by the order dated 13th March
1991 on the ground that the petitioners are simlarly circunstanced as
in the case Sirazul Haque Mallick and 107 others. Therefore, no
different treatnent can be given and they were al so given benefit of
appoi ntnent. Against this order, an appeal was preferred before the
Di vi si on Bench which was dism ssed. Thereafter, a contenpt petition
was filed, in pursuance to that, an order dated 23rd June, 1999 was
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passed and Di bakar Pal and 87 others were given appointnment.

Thereafter the present wit petition was filed on 2nd August,
1989. This wit petition was also allowed by order dated 17th January
2001 on the basis of the judgments in Sirazul Haque Mallick and
Di bakar Pal’'s cases. The petitioners in this petition, i.e., petitioner
and 54 others were trained candi dates. Therefore, the |earned Single
Judge directed appoi ntnent of these 55 persons on the sane
rationale as in the case of Sirazul Haque Mallick and Di bakar Pal
However, the |earned Single Judge did not allow sinilar relief to other
persons who were added as parties between 1999 and 2000.
Aggrieved by this order, an appeal was filed before the D vision
Bench and an objection of delay was raised. However, the D vision
Bench overrul ed the objection of delay but declined to give any
benefit to the persons who were added in this wit petition in 1999
and 2000 and held that no relief to these persons can be given as
they approached bel atedly but gave benefit to 55 persons on the
ground that the State did not want to expose irregularity and illegality
commtted in selection in Sirazul Haque Mallick’'case and on simlar
reasoni ng Di bakar Pal’s petition was al so all owed and soon after
Di bakar Pal s case, the present petition was filed in 1989. Therefore,
the Court held that the petitioners approached on 2nd August, 1989
soon after the disposal of Dibakar Pal’s wit petition dated 16th July,

1989. Hence, there is no delay in the appeal. Secondly, it was also
contended that since the life of panel has been exhausted, the
appoi nt nent cannot 'be made. This was al so overruled. It was

contended that Sirazul Haque Mallick’s case and Di bakar Pal’s case

al so cannot be treated as a precedent because in Sirazul Haque
Mal I'i ck, the order was passed by concession. ‘But this objection was
overrul ed by the Division Bench. = Next, it was contended on the basis
of principle of sub-silentio that a decision which has not been given
on consideration of merits and issues involved therein, that cannot be
| aw decl ared by the Court and cannot have binding effect. This

obj ection was also overruled by the Hgh Court. Lastly, it was
contended that even if any irregularity or illegality has been

comm tted, that cannot be perpetuated.” But this subm ssion was al so
overrul ed by the Division Bench. Hence the Division Bench

di sm ssed the appeal filed by the State affirmng the order of |earned
Singl e Judge to give appointnent to 55 persons. Justice Sinha,

anot her menber of the Division Bench, agreed with the view taken

by the senior Judge, but observed that though the order passed.in
Sirazul Haque Mallick's case in 1982 and the series of litigation,
these persons did not approach the court because they m-ght be
engaged in other avocations and the Court further observed that |aw
and equality help the vigilant and not the indolent. However, the

| earned Judge agreed with the senior Judge and directed that only
those 55 persons would be given the relief. Aggrieved by this order,
present appeal was filed by the State.

We have heard | earned counsel for the parties. . Learned
counsel for the appellants submtted that the persons who had not
approached the Court in tinme and waited for the result of the decision
of other cases cannot stand to benefit. The Court-only gives the
benefit to the persons who are vigilant about their rights and not who
sit on fence. Mallick’s case was decided in 1982, in 1989 D bakar Pa
filed the petition and thereafter in 1989 respondents hereinfiled the
wit petition. Thereafter petition filed by Di bakar Pal challenging the
panel of 1980 was hopel essly bel ated. Likewi se the present wit
petition filed by the respondents herein. The explanation that the
respondents waited for the judgnent in Mallick’s case or Dibakar’s
case, is hardly relevant. |In this connection, |earned counsel invited
our attention to a recent decision of this Court in Chairman, U P. Ja
Ni gam and Anr. Vs. Jaswant Singh and Anr. [JT 2006 (10) 500].

In that case, referring to various decisions of this Court, it was
observed that those who sit on the fence and wait for a favourable
order and thereafter wake up to take up the matter, are not entitled
to any relief. 1In para 13 of the judgnment, this Court concluded as
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fol | ows:

“In view of the statenment of |aw as summuari zed
above, the respondents are guilty since the
respondents have acqui esced in accepting the
retirement and did not challenge the sane in tine.

If they woul d have been vigilant enough, they

could have filed wit petitions as others did in the
matter. Therefore, whenever it appears that the
claimants lost tine or while away and did not rise
to the occasion in tine for filing the wit petitions,
then in such cases, the Court should be very slow

in granting the relief to the incunbent. Secondly, it
has al so to be taken into consideration the

guestion of acqui escence or waiver on the part of

the i ncunbent whether other parties are going to

be prejudiced if the relief is granted. In the present
case, if the respondents woul d have chal |l enged

their retirement being violative of the provisions of
the Act, perhaps the N gam could have taken
appropriate steps to raise funds so .as to neet the
[iability but by not asserting their rights the
respondents have allowed tinme to pass and after a

| apse of couple of years, they have filed wit
petitions claimng the benefit for two years. That
will definitely require the Nigamto raise funds

whi ch is going to have serious financia

repercussi on on the financial managenent of the

Ni gam Wy the Court should conme to the rescue

of such persons when they thenselves are guilty

of wai ver and acqui escence.”

In the present case, the panel was prepared in-1980 and the
petitioners approached the court in 1989 after the decision in D bakar
Pal s case. Such persons should not be given any benefit by the
Court when they allowed nore than nine years to elapse. Delay is
very significant in matters of granting relief and Courts cannot come
to the rescue of the persons who are not vigilant of their rights.
Therefore, the view taken by the H gh Court condoning the del ay of
ni ne years cannot be count enanced.

Now, coming to the question of nerit, |earned counsel for the
appel l ants submitted that subsequent two Division Benches in case
of Di bakar Pal and in the present case have not properly appreciated
Mal lick’s case. Mallick’'s case was firstly decided on concession and
secondly, it was clearly mentioned that it shall not be treated as
precedent. Despite that treating Mallick' s case as precedent
subsequent two Division Bench followed it and deci ded the matter. In
order to appreciate the argunent of |earned counsel we recapitul ate
the history of Mallick' s case.

Learned counsel invited our attention to the order passed by
| earned Single Judge in wit petition filed by Mallick /which reads as
under
"After hearing | earned advocates appearing
for the parties and considering the facts and
ci rcunmst ances of the case | dispose of the
above Rule on the following terns \026
a) The State respondents are directed to
create and/or sanction the posts for
appoi ntnent of the petitioners as
primary teachers in the District of Nadia
since it was submitted on behalf of the
District School Board, Nadia, that there
is no vacancy to appoint the petitioners;

b) The President, District School Board is
directed to appoint and/or absorb the
petitioners as Primary Teachers in

di fferent schools under the District of
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Nadi a either in the post of created
and/ or sanctioned by the Governnent in
terms of this order or in the existing
vacancy, if any;

c) Such creation and/or sanction of posts
of primary teachers would be made by

the Government four weeks fromthe

date of comunication of this order and

t he appoi ntnment of the petitioners as
primary teachers by the District Schoo
Board, Nadi a woul d be made four

weeks thereafter, after observing all the
formalities as required under the |aw.

d) Leave is granted to the petitioners to
correct the addresses and the numnber

of the Interview Card sent by the

Empl oynment Exchange Card of the
petitioner No.4 and correct the address
of the petitioner No.1 and they are
directed to comunicate the sane

bef ore the authority concerned.”

Aggrieved by this order dated 17th Septenber, 1987, the
matter was taken up in-appeal and on 14th February, 1989,
Di vi si on Bench passed the foll ow ng order:
"By consent of parties, the inmpugned
decision is vacated and it is substituted
by the directions issued in the follow ng

terns \ 026

1. That wit petitioners wll be offered
enpl oyment in the order in which

their nanes appeared in the cause

title of the wit petition in the posts of

trained primary teachers in Nadia

District in the existing vacancies and

in the existing vacancies arising(in

i mredi ate future, none other that the

wit petitioners shall be offered

enpl oyment in those vacancies unti

the petitioners have been first offered

such appoi nt ment .

2. In order to give effect to this direction
relaxation in the Rules/Orders will be
pace it necessary and none of such

Rul es/ Orders shall be pleaded as a

bar to the giving of the offer of

appoi ntnent to any of the wit

petitioners pursuant hereto.

3. Those of the wit petitioners who
accept the offer shall be actually

appoi nted within | eave days of such
acceptance. As undertaking to given

to the Court by the first respondent
(State of West Bengal) and the fourth
respondent (Director of Schoo

Primary Education, West Bengal)

through their counsel M. Sankar
Mukherj ee, which undertaking is duly
accepted, that the aforesaid

directions shall be punctually

i npl enented. The Secretary to the
Governnent of West Bengal in the
Educati on Departnent will register in

the Registry an affidavit incorporating




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 7

the undertaking in the record of the
present case upon its being field.
The | earned counsel for the first and
fourth respondents has clarified that
his clients have agreed to an order
bei ng passed in the aforesaid terns
as a special case and that it may not
be treated as a precedent."

VWen this order was not conplied with, a contenpt
petition was filed and in that contenpt petition, the Division
Bench on 30th June, 1989 passed the follow ng order
"I'n the existing eighty-two vacanci es as on

June 30, 1989, appointnents will be offered to
the wit petitioners on and fromJuly 1, 1989

as per directions No.1 contained in the Appea
Bench decisi on rendered on February 14,

1989 in Appeal fromoriginal Tender No. 159 of
1988; in order to give effect to this direction
necessary relaxation in the existing

rul es/orders including the rules/orders relating
to reservation of vacanci es and appoi nt ment

on compassi onate grounds, will be deened to

have been made in view of the direction No.2

i ssued in that behal f’' in the decision

af orenent i oned.

The first eighty-two wit petitionerswill report
at the office of the District School Board,

Nadi a at Krishnagar on or before July 7, 1989

bet ween 12 noon and 4 p.m in-order to collect
the appointnent letters and they will join duty
on or before July 10, 1989 at the station at

whi ch they are posted.

In the vacancies occurring hereafter, none

other than the wit petitioners shall be offered
enpl oyment until all the petitioners have been
first absorbed; the same direction with respect
to the relaxation in existing rul es/orders, which
were issued in the decision rendered on

February 14, 1989 will apply to such
appoi nt nents, which shall be nmade wthin

seven days of the occurrence of each

vacancies. It is clarified that the bar against
appoi nt nent of any other person will cover

al so appoi ntnent by way of adjustnent as per
CGovernment order dated Novenmber, 29, 1982.
Liberty is reserved to the District School Board
to direct any of these wit petitioners to whom
appointnent is offered to produce the identity
slip fromtheir Advocate on record, after
joining duty, in case there is any doubt as to
his identity."

After this, another wit petition was filed by D bakar Pal and
others. An order in that case was passed based on the decision of
Sirazul Haque Mallick's case follow ng the observations nade in K |
Shephard & Ors. etc. v. Union of India [AIR 1988 SC 686] and the
wit petition was allowed in the following terns :

"This wit petitionin nmy viewis an instance of
multiplicity of proceedings and the State
respondents and the Council should have

all owed the petitioners the cane benefits as
are nmade applicable to those petitioners in the
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aforesaid GCvil Rule. In view of the
pronouncenent by this Court in the aforesaid
appeal on the basis of the judgnment of the
Singl e Judge, | grant similar benefits to the
petitioners by directing the respondents to
appoint the petitioners as primary teachers
agai nst the avail able vacancies within a period
of three nonths fromdate."

Aggri eved by the order of the | earned Single Judge dated 13th

March, 1991, an appeal was preferred before the Division Bench and

the Division Bench by order dated 26th June, 1997 disnissed the

appeal on the prelimnary objection regarding naintainability of the
appeal, i.e., that the appeal was preferred by Primary School Counci

or by the Chairman, Ad hoc Conmittee, Nadia District Primary

School Council was held to be not maintainable due to Section 37 of
the West Bengal Primary Education Act, 1970 read with Section 93

and the Notification issued by the Governnent of West Bengal dated
30th June, 1990. It was contended that the Primary School Counci

was not formed as yet and the Ad hoc Committee is still discharging
its functions in terms of Notification in 1990. Therefore, this objection
was sustai ned and the order of |earned Single Judge was uphel d by

the Division Bench. = However, the order passed in D bakar Pals

j udgrment was not followed resulting in filing of the contenpt petition
Thereafter, the appointnment was given and accordingly the contenpt
petition was di sposed of. Then a review application was fil ed agai nst
the order dated 26th June, 1997 and this canme to be disposed of on
30th June, 1999. |In the review petition also the Court held that the
order passed on 26th June, 1997 will be without prejudice to the rights
and contentions of the parties and will not be treated as a precedent
by its own force in any other matter and the point renai ned open to

be deci ded by any appropriate proceedings in future as all the
petitioners have been given appointment in the natter. Learned
counsel submitted that, in fact, the whol e exercise in giving

appoi ntnent starts fromthe order dated 30th June, 1989 in Sirazu
Haque Mallick’s case and in that case it was clearly nentioned that
this will not be treated as a precedent. Despite this, Sirazul Haque
Mal I'ick’s judgnment has been used subsequently in D bakar Pal s case
and Di bakar Pal’s judgnent has been followed in the present

Sristidhar Biswas’s case. This clearly goes to show that ~both

Di vi sion Bench did not apply their mnd to the clear observation in
Sirazul Haque Mallick's case that this case shall not be treated as a
precedent. Sirazul Haque Mallick’s case never exam ned the validity
of the panel. It was only on account of the concession the matter was
decided and it was clearly qualified that it shall not be treated as a
precedent. W fail to understand how can Sirazul ‘Haque Mallick’s

case be treated to be a bl ank cheque for passing appoi ntnent orders

in subsequent wit petitions in the case of Dibakar Pal and Sristidhar
Bi swas (i nmpugned order in the present case) despite the fact that in
Sirazul Haque Mallick's case, the Division Bench presided by the

Chi ef Justice Desai (as he then was) clearly clarified that the order is
passed on concession. Such order on concession followed with
clarification that it shall not be treated as precedent, can be taken as
bi ndi ng precedent to be followed. W do not want to comment

further, but we nust nake it very clear that any order passed on
concession does not lay down the law and it cannot be followed as a
precedent. But regretfully the Single Judge and the Division Bench
subsequently have taken it to be a | aw and foll owed the precedent
giving relief to the persons |eaving behind | arge nunber of persons
who were on the panel and who were not parties before the Court.

The Court shoul d keep restrain before passing order saddling State
CGovernment with financial burden. A panel of 1980 was kept alive up

to 2004 without realizing that by this tine nany nore aspirants are
waiting in queue. That was not the correct approach and we cannot
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count enance such acti on.

This Court in the case of Mttal Engineering Wrks (P) Ltd. wv.
Col l ector of Central Excise, Meerut reported in (1997) 1 SCC 203
has observed as foll ows:

" A decision cannot be relied upon in support of a

proposition that it did not decide.”

Li kewise, in the case of Arnit Das v. State of Bihar reported
in (2000) 5 SCC488, this Court has observed as follows:

"When a particular point of law is not consciously
determ ned by the Court, that does not formpart of ratio
deci dendi and is not binding."

Therefore, the judgnent given in Mallick’'s case i s not binding
as it does not decide the law. It cannot be treated as binding
pr ecedent .

As a result of our above discussion, we are of the opinion that

the view taken in the present case (Sristidhar Biswas's case),
relying on the judgnments of Sirazul Haque Mallick and Di bakar Pal
cannot be uphel d as the judgnent given in Sirazul Haque Mallick's
case was on concession and it was clearly nentioned that it shall not
be treated as a precedent. Hence, we set aside the inpugned order

of the Division Bench dated 11.6.2004.

The appeal filed by the appellants is allowed. There shall be no
orders as to costs,




