http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 4

CASE NO. :
Appeal (civil) 5023 of 1998

PETI TI ONER
JAGAT PAL DHAWAN

RESPONDENT:
K. AHAN SI NGH (DEAD) BY LRS. AND CRS.

DATE OF JUDGVENT: 21/11/2002

BENCH
R C. LAHOTI & BRI JESH KUMAR

JUDGVENT:
JUDGVENT

2002 Supp(4) SCR 301
The Judgnent of the Court was delivered by

R C. LAHOTI, J. The landl ord-plaintiff whose prayer seeking eviction of his
tenant under O ause (c) of sub-Section (3) of Section 14 of the H nmacha
Pradesh Urban Rent 'Control Act, 1987 (hereinafter 'the act; for short) has
been refused, is in appeal by special |eave.

The suit prenises are non-residential consisting of one roomand verandah
on the ground floor , "and one roomon the first floor, in building

no. 10/ 11, situated in Mhalla Tarna, Seri Bazar, Mandi. The prenises are
owned by the appellant and held by the respondent on tenancy since 1950s.
The prem ses are constructed of nud nortar with cenent plaster on the inner
sides of the walls. The top has a roof of slates. The structure is about
100 years ol d.

On 28.5.1988, the landlord initiated proceedi ngs under Section 14(3)(c) of
the Act alleging that the prem ses are bona fide required by the |andlord
for reconstruction into three storeyed structure whi ch cannot be carried
out without the dem sed prem ses being vacated. According to the |Iandl ord,
the deni sed prem ses, |ooking to their age and nature of construction, had
outlived their utility. The requirenent and its bona fides were questioned
by the tenant-respondent who submtted that the structure of the building
was safe and certainly not dangerous and hence did not stand in need of any
reconstruction.

The Trial Court relied on the decision of this Court in Metalware and Co.
etc. v. Bansilal Sarma & Co. etc., [1979] 3 SCC 398 and held that 't he

condi tion of the building whether it was good and sound or decrepit or

di | api dated was of significance and rel evant for determ ning the bona fides
of the requirenent for reconstruction. Inasnuch as the structure of the
buil ding was not in need of being denolished, the requirenent of the

 andl ord for reconstruction could not be said to be bona fide. The
Appel l ate Court too agreed with the Trial Court. The High Court has rested
its conclusion against the |andl ord-appellate on three factors:-

(i) that once the building is found to be in good condition, then the
burden is on the landlord to show that he still needs it for
reconstruction:

(ii) that the building plans produced by the | andlord before the Court were
not shown to have been approved by the Minicipal Comittee without which
the construction could not be carried out.

(iii) that the side walls were conmon walls with the adjacent buil ding
owners and the | andl ord had adduced no evi dence to show that he had their
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consent to denplish and reconstruct the walls; and

(iv) that the availability of funds for carrying out reconstruction was
not proved.

The | earned counsel for the appellant has submitted that none of the
reasons assigned by the H gh Court or any of the Courts bel ow coul d have
been relevant to deny the relief prayed for by the landlord. Examined in

t he backdrop of the relevant material available on record including
docunents of undoubted veracity brought to the notice of this Court the

| andl ord has clearly nmade out a case for eviction under Section 14(3)(c) of
the Act and denial of eviction of the respondent has occasi oned failure of
justice to the appellant.

Section 14(3)(c) provides inter alia that a |landlord may apply to the
Control ler for an order directing the tenant to put the landlord in
possessi on of tenancy prem ses in case of any building or rented | and bei ng
requi red bona fide by himfor the purpose of building or rebuilding which
cannot ' be carried out without the building or rented | and bei ng vacat ed.
The provi'sion does not have as an essential ingredient thereof and as a

rel evant factor the age and condition of the building. The provision also
does not lay down that the availability of requisite funds and availability
of building plans duly sanctioned by the |ocal authority must be proved by
the landlord as an ingredient of the provision or as a condition precedent
to his entitlement 'to eviction of tenant. However still, suffice it to
observe, depending on the facts and circunstances of a given case, the
Court may | ook into such facts as relevant, though not specifically
mentioned as ingredient of the ground for eviction, for the purpose of
determ ning the bona fides of the landlord. If a building, as proposed,
cannot be constructed or, if thelandl ord does not have nmeans for carrying
out the construction or reconstruction obviously his requirenment woul d
remain a mere wi sh and would not be bona fide:

Metalware & Co. 's case deals with Section 14 of Tami | Nadu Buil ding (Lease
and Rent Control) Act, 1960 where recovery of possession by |andlord from
the tenant is contenplated if the building is bona fide required for the

i medi at e purpose of denolishing it (enphasis supplied). This Court held in
Metalware & Co. 's case that a building which, looking at its age and
nature of construction, was not required to be denolished then the
necessary ingredient of the provision was not satisfied. Metalware & Co’s
case i s a two-Judge Bench decision which was considered by a three-Judges
Bench in P. Or & Sons (P.) Ltd. v. Associated Publishers (Mudras) Ltd.,
[1991] 1 SCC 301 wherein this Court clarified that condition of the
bui | di ng cannot al one be the deternmining factor of bona fides of the

 andl ord though it may be taken into consideration as one of the-various

ci rcunst ances such as the capacity of the landlord, the size of the

exi sting building, the demand for additional space, the condition of the

pl ace, the econom ¢ advantage and other factors justifying investnment of
capital on reconstruction.

The Constitution Bench in Vijay Singh and O's. v. Vijayal aksnmi @ Ani nal

[1996] 6 SCC 475, authoritatively pronounced that for granting perm ssion
under Section 14(1)(b) of Tam | Nadu Act the relevant factors are (i) bona
fide intention of the landlord far fromthe sole object only to get rid of
the tenants; (ii) the age and condition of the building; and (iii)

financial position of the landlord to denolish and erect a new buil di ng.
However the Constitution Bench cautioned that these are only sone of the
illustrative factors to be taken into consideration alongwith other factors
and no Court can fix any limt in respect of the age and condition of the
bui I di ng.

So is the viewtaken in R V.E Venkatachal a Gounder v. Venkatesha Gupta and
Os., [2002] 4 SCC 437 and in Harringaton House School v. S.M |spahani and
Anr., [2002] 5 SCC 229. The fact that denolition and reconstruction woul d
result in nodernization, making additional space avail able and/or would
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augnent the earning of the landlord are relevant factors for determning
the bona fides of the requirenent for denolition and reconstruction

The locality where the premi ses are situated has, with the [ apse of tine,
become a busy commercial locality. The structure of the building is nore
than 100 years old. It is in nud nortar and with slates’ roofing-Instead of
outdated two floor space, the |andl ord proposes to construct a nodern
three-storeyed buil ding which woul d obviously provide additi onal space and
much better return to the landlord. The | andlord has stated that he had no
ot her residential house of his own available with himand having
reconstructed the building he would like to shift his residence too in his
own new y constructed house. The bona fides of such a requirenment coul d not
have been doubted solely on the ground that the structure of the buil ding,
though ol d and outdated, had not gone so weak as was needed to be
denol i shed i mredi ately.

So far as the nei ghbours are concerned, none has objected to the proposed
reconstruction. I'n any case that is a matter to be settled by the | andlord
wi th his nei ghbours. The | earned counsel for the appellant submitted during
the course of hearing, and rightly in our opinion, that even if the

nei ghbours were not agreeable to have the comon wall denolished and

repl aced by a new wall the appellant was prepared to raise additional walls
of his own next to the conmon walls, if any, and rest his entire structure
on such walls. This obviates the need of proving consent of the adjoining
bui | di ng owners for the proposed reconstruction

So far as the building plans are concerned, it is not the case of the
tenant -respondent that the buil ding, as proposed, cannot under the |oca

| aw be pernmitted to be built. However, this aspect |loses all its
significance inasnmuch as on behalf of the appellant perm ssion No.
NPAP/ Mandi / 97/ 1389 dat ed 30. 6.1998 i ssued by Municipal Council, Mndi, H P.
has been brought to the notice of this Court show ng that the building

pl ans proposed by the appellant have been sanctioned under Section 203 of
the H. P. Minicipal Council Adhiniyam 1994 during the pendency of these

pr oceedi ngs.

So far as the funds are concerned, the plaintiff-appellant had deposed that
he had the requisite financial capacity to undertake the proposed
reconstruction and this part of the testinony was not chall enged in cross
exam nati on by the tenant-respondent. However, docunents have been filed in
this Court showing availability of an amount of Rs. 1,20,000 invested by
appellant in Indira Vikas Patra of five years duration on 24.9.1988 havi ng
a value of Rs. 2,40,000 on maturity. So also there are six years Nationa
Saving Certificates of Rs. 30,000 purchased on 30th March, 1983 with a

val ue Rs. 60,450 on maturity. The appellant-has Rs. 25,000 in FDR and Rs.
6,247 in savings bank. The proposed construction, according to the

appel  ant, woul d need about ? |akh of rupees. Thus, the availability of
funds with the appellant to cover the cost of proposed construction cannot
al so be doubt ed.

In the abovesai d circunstances we are clearly of the opinion that relief of
eviction as sought for could not have been denied to the appellant. There
is no material available to hold that the |andl ord has sonmething else in
his mnd such as getting rid of the tenant w thout raising construction
Sub- Section (5) of Section 14 of the Act protects the interest of the
tenant by guardi ng agai nst nal afide evictions. It provides that where a

| andl ord has obtai ned possession of the building or rented land for the

pur pose of building or rebuilding and puts the building to any other use or
lets it out to any tenant other than the tenant evicted fromit, the tenant
who has been evicted may apply to the Controller for an order directing
that he shall be restored to possession of such building or rented | and and
the Controller shall nake an order accordingly. This provision would not
permt the building fromwhich the tenant is being evicted being subjected
to any other user or msuse. The appeal deserves to be allowed. The orders
of the H gh Court and the Courts bel ow are set aside. Instead the tenant-
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respondent is directed to vacate the tenancy prenises as the same are

requi red bona fide by the | andl ord-appellant for carrying out building or
rebui | di ng under Section 14 (1)(c) of the Act which cannot be carried out

wi t hout the building being vacated. The tenant is allowed four nonths tine
for vacating the prem ses subject to his filing the usual undertaking
within a period of three weeks fromtoday before the executing Court
undertaking to deliver vacant and peaceful possession over the suit

prem ses to the | andl ord-appellant on the expiry of the time granted and in
bet ween clearing and continuing to clear all the arrears of rent and not
creating any third party interest. Costs as incurred




