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ACT:

Prevention of Food Adulteration Act, 1954 (37 of 1954), s.
19(2) and proviso to Rule 12- A-Description of contents on
l abel of tin--Contents described as "Full cream sweetened
condensed mlk" and "scientifically preserved pure and
produced from healthy cow s m k"Descripti on whether anmounts
to warranty under the Act.

HEADNOTE
Sanples of a certain brand of tinned condensed mlk were
taken fromthe appellants’ shop by the Food | nspector. The

Public Analyst found the fat content of the condensed mlk
bel ow standard. Wen prosecuted under s. 16(1) (a) (i) of
the Prevention of Food Adulteration Act, 1954 the appellants
took a plea based on s. 19(2) of the Act and claimed that
the Ilabel on the tins was a warranty w thin the meaning of

that section as well as of the proviso to Rule 12-A The
label on the tins described the mlk as "Full cream
sweet ened condensed mi | k made on formula of Holland product’
and inter alia said : "The contents of the tin are

scientifically preserved, pure and produced from healthy
cows mlk." The trial Magistrate accepted the | appellants’
pl ea and acquitted them but on appeal by the State the /High
Court convicted them They appealed to this Court/ with
certificate.

HELD : (i) Defence under s. 19(2) of the Act was avail able
to the appellants provided they showed in the first ' place,
that what was stored by themfor sale to the purchasers
demandi ng condensed mlk was in fact mlk which had been
concentrated fromfull creamnlk so as to conform to the
standard of quality given in A 11.07 of Appendix B. For, it
would be nmilk which satisfies the standard prescribed
therein which can be regarded as ’'condensed m |k’ under the
Act . Since however the mlk stored by the appellants was
found to be bel ow standard it could not be regarded as ’'the
same in nature, substance and quality as that demanded by
the purchaser’. Nor again had the appellants obtained a
warranty in the prescribed form Thus the requirements of
s.19 (2) (i) were not satisfied. [819 B-(C
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(ii) No doubt, under the proviso to Rule 12-A no warranty in
the prescribed farmis necessary if the I abel on the article
of food or cash neno delivered by the trader to the vendor
in respect of that article contains a warranty certifying
that the food contained in the container or nmentioned in the
cash nmenmo is the sane in nature, substance and quality as
demanded by the vendor. But the labels on the tins stared
by the appellants contained no warranty of the kind referred
to in the proviso. The | abels were not in the form
prescri bed under r. 42B(b) and it was not possible from the
matter printed thereon to ascertain by reference to standard
tables the quantity of mlk solids and fat fromthe quantity
of mlk condensed and fromthe quantity of condensed mlk
contained in the tin. [819 D820 D

(iii)The words "Full creant on the tin did not satisfy the
requirenents of the law either. ’'Full creani has nowhere
been defined in the Act-or the rules. Wthout knowi ng the
quantity of ’full cream which

816

was condensed in the mlk contained in each tin it was
i mpossi ble even to calculate the quantity of mlk solids and
fat in each tin. The |abel therefore was of little
assi stance to the appellants. [820 D E]

Simlarly the cash menos carried no warranty what soever.

(iv) Wien a vendor 'accepts fromthe trader tins purported to
be of condensed mlk hearing a | abel of the above kind he
cannot be said to have "had no reason to believe" that it
was not condensed nil k of the prescribed nature, substance
and quality. It may be that the appellants sold the tins in
the same state as they purchased them But this fact was by
itself not sufficient to absolve them [820 F]

Per Bachawat, J-The defence under s. 19(2) of the Act could
not succeed as the appellants failed to prove that they
purchased the articles of food with a witten warranty in
the prescribed form The |abel on the tin container gave a
description of the article of food but it did not give a
warranty certifying that the food was the sane in/ nature,

substance and quality as demanded by the vendor. In the
absence of such a warranty. the appellants had  failed to
establish the defence under s. 19(2) read with r. 12-A

and Form VI-A. [821 A-B.]

JUDGVENT:

CRI' M NAL APPELLATE JURI SDI CTION: Crim nal Appeal No. 177 of
1963.

Appeal fromthe judgnment and order dated May 14, 1963 of the
Calcutta High Court in Crimnal Appeal No. 380 of 1962.

S. C. Das GQupta and Sukumar Ghose, for appellants.

C. K. Daphtary, Attorney-Ceneral, A N Sinha and P. K
Mukherjee, for the respondent.

The Judgnent of MUDHOLKAR and SATYANARAYANA RAJU JJ.. was
delivered by MJDHOLKAR J. BACHAWAT J. delivered a separate
Judgnent .

Mudhol kar, J. This is an appeal by certificate froma judg-
nment of the Hgh Court of Calcutta setting aside the
acquittal of Ms. Baburally Sardar of Steward Hogg Market,
Cal cutta, appellant no. 1 and of Abdul Razzak, a partner of
that firm appellant no. 2, in respect of an offence under
s. 16 (1) (a) (i) of the Prevention of Food Adulteration
Act, 1954 read with S. 7(1) of that act. The facts which
are not in dispute are briefly these : On June 1, 1960 a
Food Inspector of the Corporation of Calcutta visited the
shop of the appellants. At that time Abdul Razzak was in
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charge. He took sanples of Conela Brand condensed mlk from
the shop, one of which was sent to the Public Analyst. Upon
an anal ysis made by the Public Analyst the mlk fat content
of the condensed mlk was found to be 3.4%which did not
conform to the prescribed standard in respect of condensed
ml k. A conplaint was thereupon | odged against the firm
bef ore the Municipal Mgistrate and Additional Chi ef
Presi dency Magi strate,

817
Cal cutta. Apart fromthe firmfive other persons, including
Abdul’ Razzak were al so named as accused persons. One of

the accused persons, Mhd. Yasin did not appear but it was
represented to the |learned Magistrate that the person was
not mentally fit. Thereupon the counsel for the Corporation
gave himup. The other accused persons pleaded not guilty
and were eventually acquitted by the Magistrate. Agai nst
that order an appeal was preferred before the H gh Court
under s. 417 of the Code of Crimnal Procedure. The Hi gh

Court, however, allowed the appeal only against the
appel | ant's ~but dismissed it against the remmining accused
persons.

The defence of the appellants was based upon s. 19(2) of the
Act and was briefly this :“The tins of condensed mlk were
purchased by the firm on May 3, 1960 from Messrs S
Choudhury Brothers /under a docunment of sale Ex. A At that
time the firmhad demanded a warranty fromthe traders, that
is, Messrs. Choudhury Brothers, but they did not furnish a
witten guarantee' on the ground that a certificate and a
warranty had been given on each tin of condensed mlKk. The
appel l ants further pleaded that the tins were in. the same
condition in which they were when they were purchased from
Messrs Choudhury Brothers and that they had no reason to
believe that there was any alteration in their  nature,
substance or quality subsequent to the purchase of the tins.
It may be nmentioned that an attenpt was nade to secure the
appearance of S. Choudhury of Messrs. Choudhury Brothers,
but it failed because he could not be traced at the / address
given in the cash nmeno.
Section 16(1) (a) (i) of the Act, anobngst other things, pro-
vides that if any person, whether by hinself or by any
person on his behalf stores or sells any article of food .in
contravention of any provisions of the Act or of the rules
made thereunder he shall 'be punishable for the first
of fence with inprisonment for a termwhich my extend to one
year and/or with fine which may extend to Rs. 2000 or bot h.
Section 2(i) defines the word "adulterated". According to
the definition an article of food shall be deemed to be
adulterated in various circunstances, one of which is where
the quality or purity of the article falls bel ow the  pres-
cribed standard. |In the Act "prescribed" neans prescribed
by the rules. Rule 5 of the Rules franed by the  Centra
Government under s. 23(1) of the Act read with s.  4(2)
thereof runs thus
"Standards of quality of the various articles
of food specified in Appendix B to these rules
as defined in that appendix."
818
The definition of standard of quality for condensed milk is
give in Al 1 1.07 of Appendix B and runs thus :
"Condensed m |l k means m |k which has been con-
centrated fromfull creammlk by renmoval of
part of its water with or without the addition
of sugar, and includes the article commonly
known as ’'evaporated milk’ but does not
include the article commonly known as 'dried
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mlk' or "mlk powder’. It shall be free from
preservatives other than sugar and contain at
| east 31 per cent of milk solids of which at
| east 9 per cent shall be fat."
As already stated, the Public Analyst found that the fat
content of the condensed mlk was only 3.4% whereas the
m ni mum prescribed in the Appendix is 9% It is, therefore,
clear that the condensed mlk stored by the appellants for
sale was adulterated and, therefore, there was a breach of
the provisions of S. 16(1)(a) (i) of the Act.
In view of the provisions of S. 19(1) it was not open to the
appel l ants to contend that they were ignorant of the nature,
substance and quality of the condensed mlk sold by them
Subsection (2) of S. 19, however, furnishes a defence to a
vendor ignorant of the nature, substance and quality of food
sold by himprovided he satisfies the requirements of that
provi si on. Oritting the second proviso thereto, which is
not relevant in the present case, sub-s. (2) of S. 19 reads
t hus :
" A(2) A vendor shall not be deened to have
commtted anof fence if he proves-(i) that the
article of food was purchased by him as the
same in-nature, substance and quality as that
demanded by the purchaser and with a witten
warranty in the prescribed form if any, to
the effect that it was of such nat ur e,
subst ance and quality;
(ii)  that he had no reason to believe at the
time when he sold it that the food was not of
such nature, substance and quality; and
(iii)that he sold it in the sane state as he
purchased it
Provi ded that such a defence shall be open to
the vendor only if he has submitted to the
food inspector or-the local authority a copy
of the warranty with a witten notice / stating
that he intends to rely on it and
819
speci fying the nane and address of the person
from whom he received it, and has also sent a
like notice of his intention to that person.”
The aforesaid defence was available to the appellants
provi ded that they showed, in the first place, that what was
stored by themfor sale to purchasers demandi ng condensed
mlk was in fact m |k which had been concentrated from ful
creammlk so as to conformto the standard of quality given
in A 1 1.07 of Appendix B. For, it would be mlk which
satisfies the standard prescribed therein which can be
regarded as 'condensed m |k’ under the Act. Upon analysis,
however, it was found that the so-called condensed mlKk
contained in the sanples taken by the Food I|nspector from
the appellants was far inferior to that prescribed for

"condensed mlk". It could, therefore, not be regarded as
"the sane in nature, substance and quality as that demanded
by the purchaser". Nor again, had the appellant obtained a

warranty in the prescribed form Rule 12-A provides that
every trader selling an article of food to a vendor shal

deliver to the vendor a warranty in form®6-A if required to
do so by the vendor. No such warranty was denmanded by the
appel l ants, nor given by Messrs. S. Chaudhury Brothers. No
doubt, under the proviso to the aforesaid sub-rule no
warranty in the prescribed formis necessary if the |abel on
the article of food or cash meno delivered by the trader to
the wvendor in respect of that article contains a warranty
certifying that the food contained in the container or
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mentioned in the cash nmenp is the sane in nature, substance
and quality as demanded by the vendor. M. Das Gupta for
the appellants, says that the | abels on the tins satisfy the
requirenents of the proviso and faintly suggested that the
cash nmeno also satisfies the conditions. The contents of
the Ilabel wupon which reliance is placed by him are as
foll ows :

"’ Comel @' -Full Cream sweet ened condensed mlKk

made on formula of Holland Product.

"Conela Brand ' The contents of the tin are

scientifically preserved, pure and produced

from healthy Cows mlk. Conela full cream

condensed ml k easily digestable and are idea

food for babies.

Special care is taken to maintain freshness-

Prepared by Kwality Diary."
This | abel contains no warranty of the kind referred to in
the proviso. Mrreover, it is not even in the formgiven for
a | abe
820
prescribed for " Sweetened condensed m |l k". Under r. 42-B(b)
the | abel prescribed is as follows

CONDENSED FULL CREAM M LK
( Sweet ened)

This/tin contains the equivalent of

...... litres of mlk with sugar added.
It may be that the inscription on the prescribed |abel "This
tin contains an equivalent of.....7.: litres of mlk wth
sugar added" was meant to serve-the purpose of ~a warranty
though it is couched in different | anguage. ~For, it may be
possible to ascertain by reference to standard  tables the
quantity of mlk solids and fat fromthe quantity of mlk
condensed and fromthe quantity of condensed milk contained
inthe tin. 1t would not be possible even to do this on the
basis of the particulars given on the | abels borne on the
tins which were taken as sanples by the Food Inspector from
the appellants. M. Das Gupta strongly relied upon the
words "Full Creaml and said that where condensed” mlk is
said to have been obtained fromfull creamthe requirements
of | aw nust be deened to have been satisfied. ~For one thing
"Full cream has nowhere been defined in the Act or the
rul es. Mor eover, w thout knowi ng the quantity of "Ful
cream which was condensed in the mlk contained in each tin
it is inmpossible even to calculate the quantity of mlKk
solids and fat in each tin. The |label, therefore, is of
little assistance to the appellants. Moreover, ~ when a
vendor accepts from the trader tins purported ‘to be of
condensed mlk bearing a |abel of this kind hel cannot be
said to have "had no reason to believe" that it was not
condensed mlk of the prescribed nature, substance and
quality. It may be that the appellants sold them in the
same state as they purchased them But this fact s by
itself not sufficient to absolve them As for the so-called

cash menmo it is sufficient to point out that all that it
specifies is :

Quantity Descri ption Rat e Per Amount

1 C/ C Conela M1k C 70/ - Case Rs. 70 00

There is not a whisper of any warranty on it.

In the circunmstances, therefore, the H gh Court was right in
setting aside the acquittal of the appellants and convicting
them of the offence under S. 1 6 (1) (a) of the Act and
sentencing themto pay fine of Rs. 2,000 each. The appea
is without nerit and is dism ssed.

821

Bachawat, J. The defence under s. 19(2) of the Prevention of
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Food Adul teration Act, 1954 cannot succeed, as t he
appel l ants failed to prove that they purchased the articles
of food with a witten warranty in the prescribed form The
| abel on the tin container gave a description of the article
of food, but it did not give a warranty certifying that the
food is the same in nature, substance and quality as
demanded by the vendor. In the absence of such a warranty,
the appellants have failed to establish the defence under s.
19 (2) read with R 12 (a) and FormVI-A. Had there been
such a witten warranty on the |abel, the appellants would
have established the defence. | agree that the appeal be
di sm ssed

Appeal dism ssed
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