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ACT:

Ant e-dating the comm ssion-Meaning of- Arnmy Instruction
No. 78/ 78 dated 4th Novenber 1978 prescribing an upward
revision in the period of benefit by ante-dating whether
discrimnatory and  violative of Articles 14 ‘and 16 of the
Constitution-Arny Instruction No. 78178 clause (d) and Note
appended thereto scope of Interpretation of Statutes -
Necessary party - Joi nder of.

HEADNOTE

Under the Arny Instruction No. 3115/48 dated August 16,
1948, applicable to the Arny Medical Corps, the comm ssioned
of ficers appointed to the service were held eligible for the
benefit of ante-dating their conmission at the tine of entry
into AMC to the extent as follows: (a) he held an approved
whol e tine appointnment in a recognised civil hospital fora
period of six nonths or nore an ante-date for six nonths;
(b) he had a postgraduate Diploma requiring 9 nonths to
qualify the sane, an antedate not exceeding six nobnths; (c)
he had any post graduate higher qualification, an antedate
for a period of twelve nmonths and subject to the nmaximum
[imt of 18 nmonths; (d) if he is covered by (atb+c) or (a+tb)
or (a+c) or (b+c) above. This was reduced to twelve nonths
from1-1-1966 but enlarged to thirty nonths from 1-4-78 by
the inpugned Arny Instruction No. 78178 dated Novenber 4,
1978. By the said Instruction, while the concession at
clause (a) remained unchanged ante-dating under clause (b)
was revised to 12 nonths if the course for Post G aduate
D pl oma involved 12 nonths study and under clause (c) the
ante-dating was raised to 24 nonths. Under the Note
appended, not only the provisions were brought into force
with effect from1-4-78 but the seniority of officers who
joined with Postgraduate qualifications between 1.10.76 and
31-3-78 were protected by grant of requisite ante-date so
that they do not becone junior to officers joining on or
after 1-4-78

The petitioners who joined AMC between 1954 and 1963
and on March 15, 1970 and who had Post Graduate
qualifications in different specialities at the tinme of
obtai ning Comm ssion, being aggrieved by the amendnent
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i ntroduced by Arny Instruction 78/78, challenged it under
Article 32 complaining of discrimnatory treatment in the
matter of granting ante-dating benefit, which is directly
linked to seniority and pronotion prospects, inasnuch as the
choice of date, viz., 1-4-78 is arbitrary.

Di smssing the petitions, the Court,
449
N

HELD: 1. Reckoning seniority in service froma deened
date of commission in respect of the officers with P.G
qualifications or previous service in Cvil hospital etc. as
prescribed in the Arny Instruction is styled as benefit of
ant e-dating. [455P-(Q

2.1, If the | anguage of a provision is clear
unanbi guous and ineligible, =~ and does not adnmt of two
nmeani ngs, the court is bound to construe in its ordinary
sense because it is well recognised that |anguage used
speaks the mnd and reveals the intention of the framers. If
the |l anguage of the statute is clear and unanbi guous and if
two interpretations are not reasonably possible it would be
wong to discard the plain neaning  of the words used in
order to neet a possible injustice. In such a situation, it
woul d be inpermssible to call an aid any external aid of
construction to find out” the hidden meaning. The cardina
rule of construction of a statute is that it should be
construed according to the intention expressed in the
statute itself. [457 D E

Comm ssioner ‘of Income Tax Madras v. Ms. T. V.
Sundaram | yengar (P) Ltd. [1976] 1 S.C.C. 77  @p. 84-85;
Capper v. Beldwin [1965] 2 QB. 53 @61 referred to

2.2. On a plain granmatical construction of para 6 (a)
(b) and (c) of Arnmy Instruction No. 74 of 76, it is clear
that the benefit of ante-dating the conmission wll be
avail abl e at the time of being conm ssioned as an officer of
the Army Medical Corps i.e. at-the tinme of appointment and
the qualifications nust have been acquired prior to joining
the AMC. The expressions "at the tinme of appointnment” and
"hi gher qualifications obt ai ned prior to appointnent"
provided a ternminus a quo for the eligibility of the benefit
when the benefit of ante-dating can be granted and cl ai med.
[457 C D

2.3. The object, the purpose and the intention
underlying the provisions was to conpensate for the extra
time, noney and energy spent in acquiring post graduate
qualification equipped wth which the nmen enter service and
this object, purpose or intention underlying the provision
is clearly manifest in the |language used in the rel evant
par agraphs of the Arny Instruction bearing on the subject by
providing that eligibility for gaining the benefit of ante-
dating the conmission, nanely, having a post graduate
qualification shall be taken into account at the  tine of
entering the service. Two pre-conditions have to be
fulfilled before the benefit can be acquired i.e. (1) the
candi date nmust have a post-graduate qualification obtained
prior to appointrment, and (2) that such qualification nust
have been acquired and nmnust be available at the tine of
appoi ntnent. Therefore, not only the |anguage of the
rel evant provision |eaves no roomfor doubt but the object
and intention wunderlying the provision clearly buttressed
the meaning of the provision. [458 P-H, 459 A

3.1. The enlarged period of ante-dating the conm ssion
i ntroduced from April 1,1978 and nade admissible to only
those entering on or after 1-4-78 cannot be said to be
either violative of Article 14 or 16 of the Constitution
[463 D B]
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450

3.2. An enmployer has a right to grant incentive for
attracting better qualified persons to the service offered
by the enployer. If the incentive is devised with a viewto
of fering i nducenent to those wavering whether to enter a
certain service or not those who were already in service and
had that benefit once, cannot be heard to say that this new
i ncentive should be retrospectively enforced so as to give
themthe sane benefit. No incentive can be retrospective,
though conditions of service can be retrospectively made.
[460 P-H, 461 B]

3.3. The Note appended to the anmended Arny Instruction
No. 78!78 providing the benefit of enlarged period of ante-
dating being made available to new entrants only will have
no pernicious tendency of dividing a honbgeneous class. In
the matter of incentive offered at the time of entering the
service, there isno honbgeneous class. The new comers may
becorme nmenbers of the class after being conm ssioned. They
are outside the cadre before entrance. They do Dot belong to
the class of existing nenbers of the AMC. They derive the
benefit of ante-dating sinultaneously wth becoming the
menbers of AMC. They do no t get any benefit denied to
others after becom ng the nmenbers as benefit of ante dating
is available at the time of appointrment only. Recruitnment
and Retirenment are a continuous process. Those who are
recruited at the relevant time will have to satisfy the
conditions for recruitnent then in- force  and would be
entitled to the benefits that may be available to the new
entrants. [462 B-D, F-G

3.4. In Union of Indiaand Anr. v Ms. Parameswaran
Match works FEtc. [1975] 2 SCR 573, the Suprene Court held
that the choice of a date as a basis of ~classification
cannot always be dubbed as arbitrary even if no particular
reason is forthconming for the choice unless it is shown to
be capricious or whinsical in the Crcunstances of the case.
In the present case, the object ~underlying the  benefit
extended to the new entrants determ nes the choice of date.
I nducenent for attracting fresh recruits from tho narket
nmust cone into force by a certain date. The enployer can
legitimately determ ne keeping in viewthe demands of public
service, from which date the inducenment will be avail able.
In such a situation choice of date is not wholly arbitrary
and bas not the tendency to divide a honbgenous cl ass. There
is no differential treatment. The district possibility is
that there would be vertical splitting of a  honpgenous
cl ass.

[462 H 463A-D

3.5. The benefit of ante-dating was devised | ong before
the recommendations of the Third Pay Conm ssion  were
fornmul ated and each petitioner got the benefit consistent
with the Arny Instruction in force at the time of being
comm ssioned in the AMC. A subsequent enlargenment of the
period, not pursuant to the reconmmrendation of the Pay
Conmi ssion and held out as an inducement for recruitnment,
fromthe market cannot be clained as a matter of right by
those who have already availed of the benefit of earlier
occasi on. [464 A-(]

Purshotam Lal Dhingra and O's v. Union of India AIR
1973 SC. 1088. referred to.

3.6. The <contention that Ilimted retrospectively is
given by impugned Arnmy instruction, is not correct. It is
infact a case of nmarginal adjustnent showing fair play in
action. [465 E-F]

451
4. Inpleading of proper and necessary parties to an
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adjudication will arise only in cases of individual claimor
claimof seniority by one person against specified others,
but a question of interpretation could be given because it
woul d be binding on the Union of India, the presence of
others is unnecessary. Union of India wuld have nerely to
give effect to the decision of the Suprenme Court. Therefore,
the absence of those who may by the Supreme Courts’
interpretation o a provision be adversely affected in the
facts and circunstances of the case need not be necessarily
here, and if the relief could have been granted the same
woul d not have been denied on the ground that proper parties
were not before the Court. [465 G H, 466 A-B]

JUDGVENT:

ORIG NAL JURI.SDICTION : Wit Petitions Nos. 3685-91 of
1982 and 5636 of 1980.

(Under article 32 of the Constitution of India).

MR. " Ramarurt hi and Ms. lndra Sawhney for the
Petitioners.

N. C. Tal ukdar and V.B. ~Sahariya and M ss A. Subhashn
for the Respondents.

The Judgrment of the Court was delivered by

DESAI, J. Conmi'ssioned officer 'belonging to Arny
Medical Corps ('AMC for short), having post graduate
qualifications in different specialities at the tinme of
obt ai ning conmi ssion have approached this  Court under
Article 32 conplaining of a discrimnatory treatment in the
matter of granting antedating benefit which is directly
linked to seniority and pronotional prospects.

Petitioners in the first batch of  petitions were
granted conmission in AMC between 1954 and 1963. Petiti oner
in the second petition was comm ssioned as a regul ar of ficer
in AMC on March 15, 1970. There are in all 154 comm ssi oned
officers including the petitioners-belonging to AMC who are
simlarly situated and who according to the petitioners
suffered the sane discrimnatory treatnent The petition is
not in a representative capacity. Petitioners -assert that
the decision in this group of petitions woul d-affect roughly
147 ot her officers.

Petitioners held post graduate qualifications in
di fferent branches of nedical science and sonme of them held
an approved wholetine appointnent in a recognised civi
hospital for a period of six nonths or nmore prior to being
conm ssioned in AMC
452

There is a provision for giving the benefit of ante-
dating the conm ssion for varying periods, i f the
conmi ssioned officer at the tine of entry fulfils prescribed
qualification. The earliest available reference is to Arny
Instruction No. 31/S/48 dated August 16, 1948 which provi ded
as under:

"(a) An officer who has held an approved wholetine
appointnent in a recognised civil hospital for a
period of six nonths or nole will be eligible for
an ante date of six nonths.

(b) A candidate wll be eligible for the grant of an
ante-date not exceeding six nonths if he, at the
time of selection, is in possession of a post
graduate Diploma in any branch of nedical science
recogni sed by the Indian Medical Council, provided
that the candidate has to attend a course of
Instruction in a recognised institution for at
| east 9 nmonths to qualify for such Dipl oma
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(c) At the tinme of appointnment a candidate will be
eligible for the grant of an ante-date not
exceeding 12 nmonths in respect of hi gher
qual i fications obtained prior to appointment. This
will normally be granted for qualifications such
as Doctor of Medicine, Master of Surgery. Fellow
of the Royal College of Surgeons, Menber of the
Royal College of Physicians or an equivalent
qgualification obt ai ned by exam nati on from
recogni sed Universities or colleges.

(d) In the case of a candidate who is eligible for an
ant edate under nore than one of the precedi ng sub-
para graphs, the naxi mum period of ante-date will
be limted to eighteen nonths."

It appears that prior ‘to December 31st, 1965 naximum
period of ante-dating benefit was 1. 1/2 years which was
reduced to one year fromJanuary 1, 1966. It was enlarged to
maxi mum 2-112 years from April 1, 1978. Thus the period
varied but the conditions for eligibility remai ned-nore or
| ess constant.

453

By Army Instruction No.74 of 1976, the period of ante-
dating under clauses(a), (b) & (c) remai ned unchanged but
the period under clause  (d) was raised to 18 nonths in the
aggr egat e.

By the inmpugned Arnmy Instruction No. 78 of 78 dated
Novenber, 4, 1978, a further upward revision in the period
of ante-dating the comm ssion by anmending Arny Instruction
No. 74 of 76 was prescribed. By this amendnent, the period
prescribed in clause (a) above remmined unchanged. The
period of ante-dating prescribed in clause (b) was revised
from6 nonths to 12 nonths and the period of instruction was
revised from 9 nmonths to 12 nonths. In clause (c), the
period of 12 nonths was revised to 2 “years and in clause
(d), the aggregate was upward revised from12 nonths to 2-
112. years. A note was appended to this amendnent which
according to the petitioners introduces the discrimnation
It reads as under:

"The above provisions are effective w.e.f. 1.4.78.

However, the seniority of officers who joined with PG

qualifications during 1 to 1-1/2 years prior to 1.4.78

will be protected by grant of requisite ante-date so

that they do not becone junior to officers who have
joined later with equival ent PG qualifications.™"

Petitioners contend that denial of ~the -benefit of
| onger period of ante-dating the commission introduced by
the anended Arny Instruction No. 78 of 78 which becane
effective from April 1, 1978 to those conm ssioned officers
who had requisite post graduate qualifications  when /they
were conmssioned prior to April 1, 1978, is grossly
discrimnatory and the choice of date is arbitrary It is
al l eged that those officers who had post graduat e
qualification at the time of being conmissioned in AMC
whet her they were conmm ssioned prior to 1.4.78 or thereafter
for the purpose of conditions of service and treatnent from
one honmpbgenous class and by the arbitray choice of date,
this honpgenous class is divided to pick and choose
arbitrarily for the benefit of |onger period of ante-dating
the conmission and the classification is not based on any
intelligible differentia and if there be any, it does not
have any rational nexus to the objects sought to be
achieved. It is further alleged that the choice of date for
granting the benefit being thoroughly arbitrary and is not
explainable on ally rational hypothesis and therefore, on
these grounds. the denial of benefit of extended period of
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ant e-

454

dating to those who were conmissioned prior to 1.4.78 is
discrimnatory and it is a denial of an equality of
opportunity in the nmatter of employnment and thereby
violative of Art. 16 of the Constitution It is alleged that
inthe matter of ante-dating the comission, there is no
di fference between those who had post graduate qualification
when conmissioned prior to 1.4.78 and those who were
conmi ssi oned subsequent to that date and therefore, the
earlier entrants have been treated with an evil eye and
unequal hand and therefore this treatnent is violative of
the guarantee of equality in the matter of enploynent. Petit
ioners have averred in the petition that the benefit of
antedating the commission to those who were comm ssioned
after obtaining post graduate qualification irrespective of
whet her they have conmi ssioned prior to a certain date or
subsequent to that date, in the matter of conditions of
service, cannot differently treated and they are entitled to
same treatnent irrespective of the date on which the
comm ssi on_was grant ed.

In the return filed on-behalf of the respondents, it
was specifically contended that the benefit of ante-dating
is granted at the the time of being comm ssioned in AMC and
it is an incentive for attracting persons who applied for
bei ng conmi ssi oned after obt ai ni ng post graduat e
qualification. It is further averred that if even the old
comm ssioned officers are given benefit of |arger period of
ante-dating, it would adversely  affect a |arge nunmber of
officers of the AMC ~and would disturb the seniority of
nunber of persons. It was further alleged that pronotions
are given on the basis of seniority. It was averred that
those conmi ssioned officers of AMC who have either acquired
the post graduate qualification while in the service or who
were nerely MB.B.S. at the tine of being comm ssioned and
those who had post graduate qualification when conm ssi oned

are all brought on a comon seniority list and on the basis
of this comon seniority list, pronotion to the hi'gher rank
is given. It was therefore, contended that if the earlier

entrants are now given benefit of longer period of ante-
dating, it would disturb the seniority and pronotional
prospects of a large nunber of persons and this is unjust
and unfair. Nunber of charts have been annexed to the
witten subnissions by the |learned Additional Solicitor
General showi ng that giving of benefit of longer period of
455

ante-dating the commssion to the petitioners ~and those
simlarly situated would give them an underserved advant age
of jumping over a nunber of senior officers and the
pronoti onal prospect of many such persons woul d be adversely
affected. The note at the foot of the Arny Instruction No.
78 of 78 was expl ai ned by saying that since by the inpugned
Arnmy Instruction the maximum period of ante-dating the
conmission is revised to 2-1/2 years, if those just above
the marginal line neaning those who were conm ssioned
shortly prior to 1.4.78, if not protected, would be
adversely affected by those entering just after the date and
woul d score a march over the earlier entrants and to protect
them it was provided that the seniority of officers who
joined with PG qualification during the 1/2 years prior to
1.4.78, will be protected by grant of requisite antedate so
that they do not becone junior to officers who have joined
later with equivalent P.G qualifications. It was said that
there is rationale behind the note and it is incorrect to
say that limted retrospective effect is given to the
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i mpugned Arny Instruction No. 78 of 78.

At the outset, it is necessary to clear the ground by
under st andi ng what constitutes ante-dating the comi ssion
It appears that the basic minimum entry qualification for
bei ng comm ssioned in AMC i s graduate degree such as MB.B. S
Those who enter service wth post graduate qualification
such as post graduate diploma or post graduate degree or
those who eater after having held an approved whole tine
appointnent in a recognised civil hospital for a period of
not less than 6 nonths will be given a deened date of
conmi ssion prior to the actual date of conmm ssion dependi ng
upon the period for whi ch under the relevant Arny
Instruction such personis qualified. In other words, such
person would be deened to have been conm ssioned at a date
earlier than the date on which he is actually com ni ssioned.
Thi s deermed date would be the date on which person concerned
is deemed to have been conmi ssioned and his seniority woul d
be reckoned from such deenmed date. This is what is styled in
the relevant Arny Instruction as benefit of antedating.

The ‘commi ssioned officers in the AMC fall into three
recogni sed divisions: (1) those who enter with post graduate
qualification, (2) t hose who acquire post graduat e
qualification after being comm ssioned, and (3) those who
enter as MB.B.S. and never acquire

456
any further post graduate qualification. It is not disputed
that all the three are borne on the comon seniority |ist

because they formed one class of ~comissioned officers in
AMC. Further wupward pronotion is generally based on this
common seniority list:

The benefit of ante-dating is given to those who enter
AMC with post graduate qualification and the benefit of
ante-dating the commission is givenat the tine of being
comm ssioned and not later on.  The learned Additiona
Solicitor General poi nt ed  -out that this benefit of
antedating commissions is in vogue from 1948 but the period
has varied according to the decision of the Governnent of
India to provide incentive for entering AMC dependi ng upon
mar ket conditions of recruitment. |t appears that prior to
Decenmber 1, 1965, maxi num ant e-dating adm ssi-bl e on account
of post graduate qualification and for whole tine hospita
appoi ntnent was 1-1/2 years. From January 1, 1966, it was
reduced to one year. Government of India was  again
approached for enlarging the peri od of ant e- dati ng
adnmi ssible on account of the post graduate qualification
Accepting the proposal, the maxi num period for ante-dating
the conmission was revised fromone year to 2 years with
effect from April 1, 1978 with the marginal adjustnent to
avoid any undeserved benefit being given to the later
entrants over earlier entrants to be adjusted as set out in
the note appended to the inmpugned Army Instruction. It was
however, strenuously wurged that this benefit of ante-dating
was adnissible at the time of appointment because it was an
incentive and not a benefit being conferred for all those
who have already entered AMC. This subnmission is borne out
by the | anguage of the relevant Arny Instruction

Let us turnto the Arny Instruction dated August 16,
1948. Para (b) which is relevant for the present purpose
provided that ' A candidate will be eligible for the grant of
ar. ante-date not exceeding 6 nmonths if he, at the tinme of
selection is in possession of a post graduate Di ploma etc.’
The words ’'at the tine of selection' clearly connotes the
stage when benefit is admissible and reveals the object
underlying the benefit of ante-dating. Simlarly para 6(b)
of Ar r y Instruction No. 74 of 76 dated Septenber 18, 1976
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clearly provides that 'a candidate will be eligible for the
grant of an ante-date not exceeding 12 nonths if he, at the
time of appointnent is in possession of a post graduate
di pl oma i n any

457
branch .......... " Again attention should be focussed on the
expression "at the tine of appointnment’. By the inpugned

amendnment by Arny Instruction No. 78 of 78 dated Novenber 4,
1978 what is revised is the period, in para 6(b) and 6(e)
raising it to 12 nonths and 2 years respectively retaining
the condition of eligibility, namely, ’'at the time of
appointnent’. In this connection, one can advantageously
refer to para 6(c) of Arny Instruction No. 74 of 76 which
provided that 'at the time of appointment, a candidate wll
be eligible for grant ~of ante-date not exceeding 2 years
(now revised) in respect ~of higher qualifications obtained
prior to appointnment’. The expressions ’'at the time of
appoi ntment’ and~ ' hi gher qualifications obtained prior to
appoi ntnent’ provided a termnus a quo for the eligibility
of the benefit when the benefit of antedating can be granted
and claimed. On a plain grammmatical construction of para
6(a), (b) and (c) of Army instruction No. 74 of 76, there is
no room for doubt that the benefit of ante-dating the

conmission will be available at the the lime of being
comm ssioned as an officer in AMC, i.e. at the tinme of
appoi ntnent and the qualification mnust have been acquired
prior to joining AMC. If the |[|anguage of -a provision is

cl ear, unanbi guous ' and intelligible, ~ and does not adnit of
two meanings, the Court is bound to construe it in its
ordinary sense because it is well recognised that |anguage
used speaks the mind and reveals the intention of the
franers. If the language of the statute is <clear and
unanbi guous, and if two interpretations are not reasonabily
possible, it would be wong to discard the plain nmeaning of
the words wused in order to neet a possible injustice. (See
The C.1.T., Madras v. Ms. T.V. Sundram lyengar (P) Ltd.(1).
In such a situation, it would be inpermssible to call in
aid any external aid of construction to find out the hidden
nmeani ng. The cardinal rule for construction of a statute is
that it should be construed according to the intention
expressed in statute itself (see Capper v. Bledwin).(2) It
woul d be presently pointed out that the underlying intention
object and purpose for granting the benefit of antedating
clearly bears out the nmeani ng deduced by litera
construction.

It is therefore necessary to go into the genesis of
extending this benefit of ante-dating the commssion. It is
wel | known t hose who
458
pursue study for higher qualification in any branch of
nedi cine after acquiring the graduate degree had'to put in
formerly two years and now nearly three years in acquiring
post graduate qualification. If the enployer rmeaning the
Uni on CGovernment woul d get the benefit of person who has put
in2 to 3 years of advanced |earning and training and is,
therefore better equipped, he or she nust be conpensated in
sonme neasure. There would be qualitative difference in the
service rendered by a graduate entrant and an entrant with
post graduate qualification. The time, noney and energy
expended in acquiring higher qualification is sought to be
conpensated by grant of ante-dating benefit, therefore the
benefit of ante-dating was devised and has been in vogue.
OQobviously, this benefit is to be given at the tinme of
entering service. The recognition for the time, noney and
energy spent by an entrant with postgraduate qualification
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conpared to a graduate who enters AMC because of this
mnimmeligibility qualificationis inplicit in devising
this benefit of ante-dating the commssion. |[If the Union
CGovernment were to treat one who has the graduate degree on
par with one who has a post graduate degree both are brought
on the conmon seniority list for further pronotion
obviously the person who spent sonetinme in acquiring post
graduate qualification, the benefit of which would be
available to the enployer, wuld be at a conparative
di sadvantage in the matter of seniority and future pronotion
conpared to one who canme with only graduate qualification.
It is this difference between a graduate entrant and entrant
with post graduate qualification which was sought to be
conpensated by granting the benefit of ante-dating the
conmi ssion. The object, the purpose and the intention
underlying the provision was  to conpensate for the extra
time, noney and energy spent in acquiring post graduate
qual i fication equi pped w th which the nen enter service and
this object, -purpose or intention underlying the provision
is clearly ~mani fest in the language used in the relevant
par agr aphs _of the Arny Instruction bearing on the subject by
providing that eligibility for gaining the benefit of ante-
dating the conm ssion, nanely, having a post graduate
qualification shall ~ be taken into account J at the tinme of
entering the service. Two pre-conditions have to be
fulfilled before the benefit can be acquired i.e. (1) the
candi date must have a postgraduate qualification obtained
prior to appointment, and (2) that such qualification nust
have been acquired and nmust be  available at the tinme of
appoi ntnment. Therefore, not- only the |anguage of the
rel evant provision | eaves no room for doubt but the
459
Obj ect and intention wunderlying the provision clearly
buttessed the meani ng of the provision

If the benefit of ante-dating the conmission is not to
be granted at the tinme of enacting the AMC to those who
enter with post graduate qualification, how would their case
be differentiated or distinguished fromthose who acquire
post graduate qualification while in service. There is no
qualitative difference in the relative nerit- of a person
entering service having acquired post graduate qualification
and one who acquires the same after entering the service, of
course, since after acquiring the qualification. Yet the
benefit of ante-dating is given to those who enter AMC with
post graduate qualification, and not to those who acquire

such qualification after being comm ssioned. It my be
recal l ed that at present out of approximtely 4,400
conmi ssioned officers of AMC, there are about 154

conmi ssioned officers who were conm ssioned after having
acquired post-graduate qualification. As against this there
are about 1227 officers of the AMC who acquired post-
graduate qualification while in service. The quality of
service rendered by both having identical qualification
woul d not be materially different, and yet in the case of
first, the benefit of ante-dating the conm ssion is extended
by the relevant Army Instruction while in the case of
latter, no such benefit is given. This clearly establishes
that the benefit of antedating the commission is to b? made
available only to those who had acquired post graduate
qualification before being comrssioned into the AMC The
recepi ent of the benefit gets seniority over earlier
entrants and the seniority is determned, in the absence of
another rule fromthe date of entry in the service or cadre.
The seniority so acquired wll enable such persons to be
consi dered for pronotion earlier than those over whomthey




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 14

score a nmarch by ante-dating the commission. It is thus
abundantly cl ear that the benefit of ante-dating the
comm ssion is available only at the time of entering the
AMC. A subsequent enlargement of the benefit cannot be
retrospectively made available to those who had already
entered service and once availed of the benefit because
their case thereafter would. not be different fromthose who
acquired post - graduat e qgualification after bei ng
comm ssi oned as menbers of AMC.

It was strenuously contended on behal f of the
petitioners that all conmissioned officers of AMC who
entered AMC after acquiring post graduate qualification
forned one honbgeneous class and by
460
artificially selecting the date of April 1, 1978 for
entitlenent of enlarged period of ante-dating conpared to
those who had entered prior to that date has the pernicious
tendency of dividing a honbgeneous cl ass into two
conpartnents. It was urged that this classification is not
based on ‘any intelligible differentia and it has no rationa
nexus to the objects sought to be achieved by enlarging the
period of entitlenent. 1t was therefore, contended that the
note at the foot of the anmended Arny Instruction No. 78178
whi ch introduces discrimnatory treatment in the matter of
| onger period of ante-dating the conmm ssion by denying the
same to those who entered prior to that date and extending
it only to those who entered subsequent to that date, is
violative of the guarantee of equality enshrined in Article
14 and is a denial of equality of opportunity in the matter
of enploynent as guaranteed under Article 16 all therefore,
bei ng unconstitutional deserves to be struck -down. A good
nunber of decisions of this Court were read to us. The deci-
sions on the scope and content of Article 14 are |egion and
to recall and of themwould be nmerely an 'idle parade of
famliar learning’. It is well-settled and not controverted
on behalf of the respondents that Article 14 forbids class
| egislation but does not forbid classification /for the
purpose of legislation. It is equally well settled that in
order to nmeet the | east of Article 14, (1) t he
classification nust be based on intelligible differentia
whi ch di stingui shes persons or things that are grouped
together fromthose that are left out of the group; and (ii)
the differentia nust have a rational nexus to the objects
sought to be achieved by the legislative or executive action
under chal | enge.

Does the enlarged period of ante-dating the conmi ssion
made adm ssible to those who enter AMC after a certain date
denying the sane benefit to those who had already entered
AMC prior to that date, has the pernicious tendency to
di vide a honpgenous class based on arbitrary criterion and
not relatable to any intelligible differentia one has to
renmenber that an enployer has a right to grant incentive for
attracting better qualified persons to the service offered
by the enployer. If the incentive is devised with a viewto
of fering inducenent to those wavering whether to enter a
certain service or, not, it is difficult to accept that such
i ncentive should also be extended to those who have al ready
entered service and have already taken full advantage of the
benefit available at the tinme of entering service. In this
case, it is clearly. made out that the benefit of enlarged
peri od
461
of ante-dating the commi ssion for persons joining AMC after
havi ng acquired post-graduate qualification was given as an
incentive with a view to attracting nore persons who have
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al ready acquired postgraduate qualification. Those who were
already in service and had that benefit once, cannot be
heard to say that this new incentive should be
retrospectively enforced so as to give them the sane
benefit. It is difficult to conceive that an incentive can
be retrospective though it is indisputable that conditions
of service can be restrospectively nmade. And the unfairness
of the approach of the petitioners becones manifest fromthe
fact that while maximm period of antedating prior to
December 31, 1965 was 1-1/2 years when petitioners entered
AMC, whi ch was reduced to one year effective from January 1,
1965, none of them ever suggested that this being a
condition of service nust uniformy apply to those who would
be covered by the conditions of eligibility and thereafter
the period nust be reduced. But subsequently when the period
of ante-dating was enlarged by the inpugned Arny Instruction
whi ch becanme effective from April 1, 1978, it is now
cl amoured that this benefit nmust be extended to those who
have entered “AMC way back as early as Novenber. 1949 and in
the process give the petitioners and simlarly situated
persons a march over those who are already senior to themin
the common seniority Iist.

The degree of unfairness of the claimof petitioners
can be denobnstrably established by working out the position
of some petitioners on the footing that each one . O them
is entitled to |longer period of ante-dating the comi ssion
Ist petitioner Col. D.D. Joshi was ~comm ssioned on July
25,1954 and after obtaining the benefit of ante-dating then
available, he was put in the seniority list as if he had
been commi ssioned on January 25, 1953. Now if he is given
the benefit of ante-dating the comm ssion by 2-1/2 years,
his deened date of joining the AMC would be January 25,
1952. la the process, he would scope a march over 21 con
nm ssioned officers who are already senior to him in the
seniority |ist. This is equally ~true of all the 7
petitioners but in the case of petitioner No. 3-Col. V.S.
Sharma, he would score a march over 41 conmi ssioned offiicers
already senior to him One MB.L. Sexena who is not one of
the petitioners but who is sinmlarly situated, if now held
entitled to benefit of 22 years ante-dating, he would junp
over SO comm ssioned officers senior to him In the case of
petitioner No. 7. he would supersede 65 officers already
senior to himand a good nunber of themare
462
persons who had acquired post graduate qualification, of
course, after joining the service. Could one ever think of
an incentive giving such an undeserved advantage ? The
answer is obviously in the negative.

The next question is does this incentive divide a
honogeneous class ? In the matter of incentive offered at
the time of entering the service, there is no question of a
honbgeneous class. The new comers may becorme nenbers of the
class after being comm ssioned. They are outside the cadre
bef ore entrance. They do not belong to the class of existing
nmenbers of the AMC. They derive the benefit of ante-dating
simul taneously with becomng a nenber of AMC. They do not
get any benefit denied to others after becom ng the nmenbers
as benefit of ante-dating is available at the tine of
appoi ntnent. There may be an enl argenent of the cadre. There
woul d be retirenents. Recruitnent and retirement are a
continuous process. Those who are recruited at the rel evant

time will have to satisfy the conditions for recruitnent
then in force and would be entitled to the n benefits that
may be available to the new entrants. |If the principle

canvassed for on behalf of the petitioners is taken to the
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logical end, it would lead to a startling result. Suppose a
rule is nownade that only persons wth post graduate
qualification would be qualified for being conm ssioned in
AMC, can anyone contend that as in the past mere graduates
were recruited and therefore, ignoring the revised ninimm
eligibility qualification, a graduate nust be considered for
recruitnment. Therefore, in respect of benefits which are
available for «certain qualification at the tine of entering
the service, the sane havi ng been nade avail abl e, a revision
of the sane at a later date to attract fresh entrants cannot
be retrospectively claimed by those who had al ready entered
service knowing full well the benefit then avail able.

Therefore, there is no substance in the contention note
appended to the, amended Army Instruction No. 78/ 78 pr the
benefit of enlarged period of ante-dating being nade
available to new entrants only will have the pernicious
tendency of div honbgeneous cl ass.

It was then contended that the selection of the date
April 1, /1978 is thoroughly arbitrary and has no nationa
nexus to ' the objects sought to be achieved. Reliance was
pl aced on- _Union of India & Anr. v. Ms Paraneswaran Match
Wrks etc. (1) In that case this Court
463
quoted with approval the decision in Louisviile Gas Co. v.
Al abama Power Co., (1) wherein it was observed that the
choice of a date as a basis for classification cannot always
be dubbed as arbitrary even if no particular reason is
forthconming for the choice wunless it is shown to be
capricious or whinsical in the circunstances of the case. In
the present case, there is no ~division of a honmbgeneous
class by the choice of the date. The object underlying the
benefit extended to the new entrants deternines the choice
of date. Inducenent for attracting fresh recruits fromthe
mar ket nmust cone into force by a certain date. The enpl oyer
can legitimtely determ ne, keeping in viewthe demands of
public service, from which date the docunent wll be
available. In such a situation choice of date is not wholly
arbitrary and has not the tendency to devide a honbgeneous
class. W see no classification anongst those who enter AMC
after acquiring Postgraduate qualification -determ ned by
length of ante-dating benefit because each one at the
rel evant time obtained the advantage of —ante-dating as it
was then in force. There is no differential treatnent. There
is no division of a honogeneous class. The distinct
possibility is that if petitioner’s contentionis accepted
there woul d be vertical splitting of a honogeneous class. It
is therefore, difficult to accept the contention that the
note under the inpugned amended Arnmy Instruction is
violative of Art. 14 or Art. 16.

It was next contended that the Third Pay Comi ssion
recommended that doctors entering service of the Union of
India with post-graduate qualifications should be suitably
reconpensated for the time spent in acquiring. ‘these
qualifications. It was urged that this reconmendation was
i npl enented in Central Government Health Service and it is
this recontnendati on which has pronoted the Union of India
to enlarge the period of ante-dating. It was urged that by
limting the benefit only to those who woul d be conmi ssi oned
on or after April 1, 1971, the respondents are guilty of
according discrimnatory treatment in the matter of public
enpl oyment, and it is violative of Article 16 of the
Constitution. Reliance was placed on Purshotam Lal and
others v. Union of India & Anr (2)., wherein this Court held
that when a Pay Conmm ssion snakes reconmendations and the
Covernment accepts the same, it is hound to inplenent the
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recomendations in respect of all Governnent enpl oyees. And
if it does not inplenent the report regardi ng sone enpl oyees
only it

464

conmits a breach of Arts. 14 and 16 of the Constitution It
is difficult to appreciate how this decision wuld help the
petitioners. The benefit of ante-dating was devised |ong
before the recomrendations of the Third Pay Comm ssion were
formul ated and each petitioner got the benefit consistent
with the Arny Instruction in force at the time of being
conmi ssioned in the AMC A subsequent . enlargenent of the
period, not pursuant to the reconmendation of the Pay
Comm ssion and held out as an inducenent for recruitnment
fromthe market cannot be clained as a matter of right by
those who have already  availed of the benefit on earlier
occasi on.

It was then contended that if extending the benefit of
enl arged period of ante-dating, to all irrespective of the
date of entry would have the tendency of unsetting the
seniority list, that should not weigh wth this Court
because on_ such nebul ous ground violation of constitutiona
mandat e cannot be overl ooked. ‘Reliance was placed on Genera
Manager, South Central, Railway, Secundrabad and Anr. etc. v
A.V.R Siddhanti & Os. (1). W again fail to see howthis
deci sion helps the petitioners. The fallacy underlying the
submission is that this benefit of enlarged period of ante-
dating is clained as a condition of -service wuniformally
applicable to all persons qualifying for the sanme ignoring
the conditions under which it can be clainmed. The contention
overl ooks the basic condition subject to which benefit can
be claimed and it is that it is available at the tinme of
entering the ser vice as a conpensation for having a higher
qualification conpared to their sinultaneously ‘entering
service with lower qualification. And undoubtedly an
i nducement held out to future entrants, if extended to those
who had entered more than 25 years ago, the inducenent so
of fered woul d adversely affect a l'arge nunber of persons who
need not be subjected to unfair treatment for no fault . O
theirs. There are hundreds of officers, in all- 1227, who
are holding post graduate qualifications today, ~my be
havi ng acquired the sane after joining service but there
being no qualitative difference in the service rendered by
themand those who entered with PG qualification, way-back
in 1948 or 1949 or 1953, if the contention is accepted. the
petitioners would score a narch over others having now the
same qualification thereby giving the petitioners an unfair
465
advant age which ought not to be given, if approaching the
matter A from that angle, would not viol ate any
constitutional nandate.

The next contention is that if giving the petitioners
benefit of enlarged period of ante-dating would unsettle a
settled seniority list, the respondents have already given
[imted retrospectivity to the revised benefit by providing
inthe note to the inmpugned Arny Instruction 78/78 that:
"The seniority officers who joined with PG qualifications
during 1-112 vyears prior to 1.4.78 wll be protected by
grant of requisite ante-date so that they do not becone
junior to officers who have joined |ater with equival ent PG
qualifications.” It was urged that the provision in the note

woul d benefit sone of t hose who joined with PG
qualifications even prior to April |, 1978 in a limted way,
and thus its retrospective operationis inplicit in the
note. There is no nerit in this contention. |In fact the

provi sion denmonstrably establishes fair play in action. An
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illustration would expose the fallacy wunderlying the
submission. A" joined with PG qualification and six nonths

full time service on 3l1lst March, 1978, "B joined with the
sane qualification and eligibility on April 2nd, 1978. Both
are wholly simlarly situated. 'A wuld get ante-date
benefit of 1-1/2 years and 'B" would qualify for 2 1/2
years. 'B though a later entrant with same qualifications
would score a march over 'A'. This wuld be extrenely
unfair. To protect such cases, it is provided that those who
joined with PG qualifications during 1-1/2 vyears prior to
April 1, 1978 will be protected by giving of requisite ante-
date to protect their seniority over later entrants who

qualified for larger period of ante-dating. It is idleto
contend that limted retrospectivity is given to inpugned
Armmy Instruction. It~ is in fact a case of nmargina

adj ustment showing fair play in action

On behalf of the respondents, it was urged that if the
contention of the petitioners is accepted which could conpel
the first respondent to re-settle the seniority list, those
over whom petitioners and those simlarly situated would
score a nmarch shoul d have been inpleaded as respondents and
in their absence, no relief can be given to them W would
not accept this contention for two reasons: (i) that the
decision in General Manager, Sout h Central Rai | way
Secundrabad etc. would permt us to negative the contention
this being not a case of individual claim or claim of
seniority by one person against specified -others, but a
guestion of interpretation of a  provision and which
interpretation coul d be given because it would be binding on
the Union of India, the presence of others is unneces-
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sary. Union of India would have nerely to give effect to the
decision of this Court. Therefore, the absence of those who
may by our interpretation be adversely affected in the facts
and circunstances of the case need not be necessarily here
and if the relief could have been granted, the same woul d
not have been denied on the ground that proper parties were
not before the court. But the ‘'second reason why we shoul d
not examine this contention is that we are not inclined to
grant any relief and the natter ends there.

Havi ng exam ned the matter fromall angles, we find no
substance in the contentions raised on behalf of the

petitioners and therefore all the petitions are dism ssed
with no order as to costs.
S R Petition dismssed.
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