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SQUTH EASTERN RAI LWAY & CORS
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BENCH

SEN, A P. (J)

BENCH

SEN, A P. (J)

MADON, D. P.

Cl TATI ON
1985 AIR 482 1985 SCR (3) 18
1985 SCC' (2) 451 1985 SCALE (1)372

ACT:

Cvil Service

(1) Railway Establishnment Mnual Rule 312 read with
Rai lway Board's Circular No. 1565A-Seniority of Railway
Servants on Transfer-How to be fixed.

(2) Wrds and Phrases-"Officiating” and "Tenporary"-
Meani ng of -"Officiating” does not include tenporary staff.

HEADNOTE:

Rul e 312 of the Railway Establishnment Manual provides
that seniority of railway servants transferred on their own
request from one railway to another should be all owed bel ow
that of the existing confirmed officiating railway servants
in the relevant grade. To explain the purport and effect of
r. 312, the Railway Board’ issued a Crcular No. 1565A dated
January 31, 1950 which provided that on transfer at the
enpl oyee’s own request his position should be at the bottom
of the seniority list of all permanent enployees of his
grade, if he is permanent and at the bottom of the whole
list of per manent and temporary enployees iif he is
temporary. The Railway Board’'s subsequent Circular dt. 31st
Dec. 1966 sought to clarify that the term’ officiating in
Rul e 312 includes tenporary staff as well.

The appel | ant, who was hol ding a substantive post of a
clerk in the Northern Eastern Railway was transferred on
Cct ober 15, 1958 on his own request to The South eastern
Rai | way and was posted at the Sealdah Division. ~He was
however pl aced bel ow the tenmporary staff, nanel vy,
respondents 7 to 45 in the seniority list of the clerks in
the Sealdah Division prepared he the respondent- Southern
Eastern Railway in 1967. After rejection of his two
representations in the year 1967 and a rem nder to the Chief
Personnel O ficer dated Decenber 21, 1973 agai nst the wong
fixation of his inter-se seniority, he filed a wit petition
inthe H gh Court on 30th April 1975 challenging the said
seniority list. The learned Single Judge held that in
pursuance of Rule 312, the relevant seniority of the
appel l ant was governed by the Railway BOARD S Circul ar No.
1565A and not by its subsequent Circul ar dated Decenber 31
1966, and ordered the Railway Adnministration to refix his
seniority below all permanent
19
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ent and officiating clerks on the date of his transfer in
the Seal dah Division, but above the tenporary clerks in that
Division with consequential benefits. On appeal by the
respondent the Division Bench upheld the view of the |earned
singl e Judge but, observed that due to inordinate delay on
the part of the appellant in nmoving the court, there was no
justification for interfering with the pronotions already
nmade of respondents no. 7 to 45 and ordered that he shoul d
be placed i medi ately below the renunining respondents.

Al'l owi ng t he appeal
N

HELD: (1) It would appear fromthe facts that there was
no delay, mnuch less inordinate delay, on the part of the
appellant in filing the petition under Art. 226 of the
Constitution for the protection of his right as to inter-se
seniority. In fact, he had nade three representations in the
matter but w thout any redress [22E-F]

(2)  There can be DO doubt on the terns of r. 312 of
the Manuall road with Railway Board’s Circular No. 1565A
dat ed January 31, 1950 that the appellant had to be placed
bel ow al I - theexisting confirmed and officiating staff in
the relevant grade, irrespective of the date of his
confirmation or the length  of his service. He was not
governed by the Railway Board's Circul ar dated Decenber 31
1966 on the date of his transfer. [23H 24A]

(3) According to the ordinary connotation, the word
"officiating’ is generally used when a servant having held
one post permanently or substantively, is appointed to a
post in a higher rank, but not permanently or substantively,

while still retaining his lien on his substantive post i.e.
officiating in That post till -his Confirmation. In contrast,
the word ’tenporary’ usually denotes a person appointed in
the civil service for the first tinme and the appointnent is
not permanent but tenporary i.e. for thetime being, with no
right to the post. Therefore, the Rai | way Board’ s

interpretation in the aforesaid G rcul ar dated Decenber 31
1966 of the ’officiatingg in(r. 312 of the Railway
Est abl i shment Manual, as including both officiating as well
as tenporary staff, was apparently wong. [24D E

(4) The Railway Board’ s Circul ar dated Cctober ], 1964
al so provides that if a person has been pronoted not on the
date on which he should have been pronoted to sone
adm nistrative error then the enployee should assigned
correct seniority vis-a-vis his juniors already pronoted
irrespective of the date of pronotion and the  the pay of
such enpl oyee in higher grade on pronotion be fixed proforna
at the stage which he would have reached if he bad been
promoted at the proper time WAS no reason for the Railway
Adm ni stration to have deprived the appellant of the benefit
of the aforesaid circular, particularly in view of an
earlier decision of the High Court in Lal Mhan Paul’'s case.
[ 24H, 25A- B]

Lal Mhan Paul v. The General Mnager, Eastern
Rai |l way, Calcutta & Os Civil Rule No. 620 (W/70 dated
April 23 1974 approved.

20

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil appeal No.387(N)
of 1981 .

From the Judgnent and order dated 11.2.1980 of the
Hi gh Court of Calcutta in Appeal from Original order No. 588
& 594179.
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Gobind Das and R P. Singh for the Appellant.

OP. Sharmn, RC Gubrel and R K Sharma for the
Respondent s.

The Judgnent of the Court was delivered by

SEN, J. This appeal by special |eave raises a question
as to whether the appellant upon his transfer from the
North-Eastern Railway, at his own request, to the South-
Eastern Railway was entitled wunder r. 312 of the Railway
Establ i shment Manual, to be placed in the seniority |Ilist
bel ow the existing confirmed and officiating staff in the
rel evant grade and not below the tenporary staff.

Put very shortly, the essential facts are these. The
appel | ant was hol di ng the substantive post of a Clerk in the
Conmercial Departnent of the North-Eastern Railway we.f.
May 22, 1956 and had applied for his transfer to the South-
Eastern Railway in the sanme post. On Cctober 15, 1958, he
was transferred fromthe North-Eastern Railway, at his own
request, to the South-Eastern Railway and was posted at the
Seal dah Di'vision on his existing pay and scale against an
exi sting vacancy.” |In 1967, the seniority list of the Cerks
in the Sealdah Division was prepared by the South Eastern
Railway and in that list the appellant was placed bel ow the
temporary staff. | mmedi ately upon his being placed bel ow t he
tenmporary staff, the appellant made two representations, one
dated March 4, 1967 and the other dated April 11, 1967, in
the matter conplaining that he could not be placed bel ow t he
temporary staff, but wi thout any avail.

Finding that 'there was no redressal of the wong done
to him the appellant sent a reminder to the Chief Personne
O ficer by nanme dated Decenber 21, 1973. The Chi ef Personne
Oficer by his comrmuni cation dated October 19, 1974,
i nforned the appellant that his representation was rejected-
On April 30, 1975, the appellant noved the Calcutta Hi gh
Court under Art. 226 of the Constitution for the issue of an
appropriate wit, direction or order in the matter
21
of his inter-se seniority, and the H gh Court issued a rule
nisi. A During the pendency of that rule, respondents Nos. 7
to 45 arrayed in that petition whomthe appellant consi dered
to be junior to himwere pronoted to a higher post. On
August 10, 1976, the appellant filed another petition under
Art. 226 of the Constitution challenging their pronotion. On
the same day, the Hi gh Court issued a rule nisi and al so
directed that the South-Eastern Railway would be at liberty
to confirm respondents nos. 7 to 45 in. their post of
pronotion but such confirmation would be subject to the
result of the rule. |In view of the interimorder passed by
the Hgh Court, the Chief Personnel O ficer by his letter
dated Cctober 10, 1976 clarified.

"The above pronotion orders arc issued on
provi sional basis subject to result of “the rule
obtained by Sri  Arun Kumar Chatterjee, Cerk CCS
(Refunds) O fice, in the Hon’ bl e High Court at
Calcutta.”

A learned Single Judge by his judgnent and order dated
February 9, 1979 following the decision of Anil Kunar Sen
J. in Lal Mhan Paul v- The General Manager. Eastern
Rai |l way, Calcutta & Ors.(l) held that in pursuance of r. 312
the relative seniority of the appellant was governed by the
Rai |l way Board’s Circular No. 1565A dated January 31, 1950
and not by its subsequent circul ar dated Decenber 31, 1966,
The | earned Single Judge accordingly set aside the inpugned
order of the Chief Personnel Oficer, South- Eastern Railway
dated Cctober 7, 1974 and ordered that the Railway
Admi ni stration should re-fix his seniority below al
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permanent and officiating Clerks on the date of his transfer
in the Sealdah Division of the South-Eastern Railway but
above the tenporary Clerks in that Division. He further
directed that the appellant would be entitled to pronotion
w.e.f. such date as he was eligible for such pronotion
according to the seniority so fixed.

The General Manager, South-Eastern Railway preferred
an appeal under cl. 15 of the Letters Patent against the
judgrment of the learned Single Judge. A Division Bench of
the Hi gh Court by its judgnent dated February 11, 1980 while
uphol ding the view expressed by the | earned Single Judge as
to the construction and effect of r. 312 of the Manual, held
that the G rcular No. 1565A

(1) GCvil Rule No. 620 (W/70 dated April 23, 1974.

22
dat ed January 31, 1950 governed by the inter-se seniority of
the appellant. It however observed that due to inordinate

delay on "his part in noving, the Court, there was no
justificationfor _interfering with the pronotions already
nmade of  ‘respondents nos. 7 -to 45 .and nade the follow ng
direction:

"In the circunstances, we do not think that we
shall be justified in interfering with the pronotions
granted to the respondents. W, however, feel that the
appel | ants shoul d~ have placed the respondent no. | in
the seniority list above the tenmporary staff. The
Board's circular nay be given effect to in the case of
the transfer 'which had taken place after the date of
the said Circular, but before that date we find no
justification why in the face of  Rule 312 the
respondent no. 1 should not have been given the proper
security by placing him above the temporary staff. In
our opinion. The respondent no. 1 should be " placed
i medi ately bel ow the Remai ning respondents in FMA 588

of 1979, the seniority list. "I~ he judgment of the
| earned Judge is modified to the extent indicated
above. "

It accordingly nodified the judgnent and order of the
| earned Judge to the extent indicated above.

W have set out the facts at sone length. 1t would
appear from these facts that there was no del ay, nuch | ess
i nordi nate delay, on the part of the appellant in filing the
petition under Art. 226 of the Constitution for the
protection of his right as to inter-se seniority. Earlier
he had nmade three representations to +the departnenta
authorities in the matter wthout any redress. If the
attention of the |earned Judges had been drawn to these
facts, they would not have nmade the aforesaid nodification
It is, however, argued that the order of posting on transfer
conmuni cated by the Chief Personnel Oficer dated Cctober
14, 1958 specifically stated that the seniority  of the
appel l ant would be counted fromthe date of his posting
bel ow all permanent and tenporary Cerks. 1In his ' supple
mentary rejoinder, the appellant has controverted this there
is nothing on record to show that the said order of posting
was ever comunicated to him

Rule 312 of the Railway Establishnent Manual reads as
fol | ows:

23
"Transfer on request-Seniority of Rai | way
Servant s transferred on their own request from one
Railway to another should be all owed bel ow that of the
exi sting confirned/officiating railway servants in the
relevant grade in the pronotion group in the new
establ i shnent irrespective of the date of confirmation
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or length of officiating service of the transferred
railway servant."

W nmay then set out the two circulars issued by the
Rai | way Board explaining the purport and effect of r. 312.
Circular No. 1565A dated January 31, 1950 was expl anatory
and, insofar as material, reads:

"On transfer at the enployee’'s own request or to
save his own interests his position should be at the

bottom of the seniority list of all permanent,
enpl oyees of his grade, if he is permanent, and at the
bottom of the whole 1ist of enployees (both permanent

and tenporary) in his grade, if he is tenporary.”
The Railway Board’'s subsequent circul ar dated Decenber
31, 1966 sought to clarify that the term’'officiating’ inr.

312 includes tenporary staff as well and that an enpl oyee
transferred at his own request to a new establishment should
be placed at the bottom of <the seniority list in his

rel evant grade in that establishnent. It Provides:

"It has been brought to the notice of the Railway
Board that the orders -contained in their letter No.
E55SR6/ 3 dated 19.5.55 have been interpreted by your
administration so as to exclude temporary staff from
the purview of the termofficiating staff, occurring
therein. The Board desire to point. out that the term
of ficiating" /occurring in Board’s letter dat ed
19.5.1955 includes tenporary staff as well. That is to
say that an enployee transferred at his own request to
a new establishment should be placed at the bottom of
the seniority list in the relevant grade in that
Establ i shnent ."

There can be no doubt - on the terms of r. 312 of the
Manual read wth Railway Board s Circular No. 1565A dated
January 31, 1950 that the appellant having been transferred,
at his own request, fromone railway to another, had to be
pl aced bel ow all the existing
24
confirmed and officiating staff in the relevant grade,
irrespective of the date of his confirmation or the |Iength
of his service. The appellant on the date of his transfer
i.e. On Cctober 15, 1958 was not governed by the Railway
Board's Circular dated Decenber 31, 1966. |In -Lal Mdhan
Paul s case, supra, Anil Kumar Sen, J. in a case where a
rail way enpl oyee was transferred on Septenber 30, 1959, at
his own request, from one railway to another held that he
was governed by the Railway Board s Circul ar No. 1565A dated
January 31, 1950 and not by the subsequent circulars and
therefore was entitled to be placed in the seniority Iist
bel ow the existing confirmed and officiating staff in the
rel evant grade and not below the tenporary staff. W uphold
the view expressed by Sen J. in

Lal Mohan Paul’s case, supra.

That apart, the Railway Board' s interpretation in the
aforesaid Crcular dated Decenber 31, 1966, of the term
"officiating’” in r. 312 of the Railway Establishment Manual,
as including both officiating as well as tenporary staff,
was apparently wong. According to its ordinary connotation
the word ’officiating’ is generally used when a servant

having held one post permanently or substantively, is
appointed to a post in a higher rank, but not permanently
or substantively while still retaining his lien on his
substantive post i.e. Oficiating in that post till his

confirmation. Such officiating appoi ntnent may be nade where
there is a tenmporary vacancy in a higher post due to the
death or retirement of the incunbent or otherwise In
contrast, the word 'tenporary’ wusually denotes a person
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appointed in the civil service for the first tinme and the
appoi ntnent is not permanent but tenporary i.e. for the tine
being, with no right to the post.

W find no justification for the attitude adopted by
the Rail way Administration in depriving the appellant of
his legitimate rights. Loss of seniority of a Governnent
servant with consequent |ose of pronotional prospects,
hi gher pay and enmplunents is a natter of serious consequence
to him Wen the appellant by his representations drew the
attention of the departnmental authorities to the injustice
done to him it was their duty to have rectified the m stake
and re-fixed the seniority of the appellant. It was
precisely to neet a situation of this kind that the Railway
Board's Circular dated Cctober 16, 1964 was issued. To
provides that if a person has been pronoted but not on the
date on which he should have been pronmoted due to sone
adm ni strative error then the -~ enpl oyee should be assigned
correct - seniority vis-a-vis his juniors
25
al ready promoted irrespective of the date of pronotion. It
further provides that the  pay of 'such enployee in higher
grade on pronotion will be fixed proforma at the stage which
he woul d have reached if he had been pronoted at the proper
time. There was no reason for the Railway Adnministration to
have deprived the appellant of the benefit of the aforesaid
circular, particularly in view of the decision of Anil Kunar
Sen, J. in Lal Mhan Paul’s case, supra.

The result therefore is that the appeal nust succeed
and is allowed with costs throughout. The order passed by
the Division Bench of the Calcutta H gh Court . making a
nodification in the judgnment of the | earned Single Judge is
set aside and the judgnent and order of thelearned Single
Judge allowing the wit petition filed by the appellant is
restored.

ML. A Appeal all owed .
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