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ACT:

El ection--Di squalification-Contract with Governnent for
stocking foodgrains-Wether for Performance of services
undertaken by Governnent-Representation of the People Act,
1951 (43 of 1951) S. 7(d).

HEADNOTE:

The appellant was a nenber of a joint H ndu famly which
carried on the business of CGovernnent stockists of. grain
under a contract wth the GCovernment of Bihar, H s
nomi nation for election to the Bihar ~Legislative Assenbly
was rejected on the ground that he was disqualified under s.
7(d) of the Representation of the People Act, 195T, as he
had an interest in a contract for the performance of
servi ces undertaken by the Bi har Government. The appellant
contended that the service undertaken by the Governnent was
the sal e of foodgrains under the Gain Supply Schene and the
contract was not for the sale of such foodgrains and did not
attract the provisions of S. 7(d).

Hel d, that the contract was not one for the performance  of
any service undertaken by the Government and the appell ant
was not disqualified under s. 7(d). A contract of bail nent
which inposed on the bailee the obligation to stock and
store the foodgrains in his godowns was not a contract.  for
the purpose of the service of sale of grain. which the
Government had undertaken. The Governnent had undertaken
the work of supplying grain but the contract was not one for
the supply of grain.

N. Sat yanat han v. K. Subramanyam [1955] 2 S.C.R 83 and
V. V. Ramaswany v. Election Tribunal, Tirunelveli, (1933)
8 E.L.R 233, distinguished.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 388 of 1960.
Appeal by special |eave fromthe judgnent and order dated
February 3, 1959, of the Patna H gh Court in Election Appea
No. 10 of 1958.

S. P. Varma, for the appellant.

L. K. Jha and D. CGovardhan, for respondent No. 1.
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L. K. Jha and K. K. Sinha, for respondent No. 2.

1960. Novenber 17. The Judgnment of the Court was delivered
by
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GAJENDRAGADKAR, J.-Is the appellant Ram Padarath Mahto
di squalified for menbership of the Bihar Legislature under
s. 7(d) of the Representation of the People Act, 1951
(hereafter <called the Act)? That is the short question
which arises for our decision in the present appeal by
speci al |leave. The appellant was one of the candi dates for
the Dal si nghsarai Constituency in the District of Darbhanga
in Bihar for the State Legislature. The said Constituency
is a Doubl e-Menber Constituency; it was required to elect
two nenbers, one for the general and the other for the
reserved seat for scheduled castes in the Bihar Legislative
Assenbly. It appears that the said Constituency called upon
voters to elect nenbers on January 19, 1957. January 29,
1957 was  fixed as the last date for the filing of the
nom nati on papers. ~The appellant filed his nom nation paper
on January 28, 1957, and on the next day seven ot her nenbers
filed their —nom nation papers.” On February 1, 1957, the
nom nati on paper filed by the appellant was rejected by the
returning officer on two grounds; he held that the appellant
bei ng an Inspector of Co-operative " Societies was a
Gover nnent servant at the nmaterial tine and so was
di squalified fromstanding for election.. He also found that
the appellant was a nenber of a joint and undivided H ndu
famly which carried on the business of Governnent as
stocki est of grain under a contract between the Governnent
of Bihar and a firmof the joint famly known as Nebi Muhton
Bi shundayal Mahto. Thereafter the el ection was duly held,
and M. Mshri Singh and M. Bal eshwar Ram respondents 1
and 2 were declared duly elected to the general and reserved
seat respectively. The wvalidity of this election was
chal | enged by the appellant by hi's Election Petition No. 428
of 1957. To this petition he inpleaded the two candidates
declared to have been duly elected and five others who had
contested in the election. Before the Election Tribunal the
appel lant urged that he was not in the enploy of the
CGovernment of Bihar at the material time. He pointed out
that he had resigned his job on January 13,
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1957, and his resignation had been accepted on January 25,
1957, relieving himfromhis post as fromthe |later date.
He also contended that there was a partition inhis famly
and that he had no share or interest in the contract in
guesti on. Alternatively it was argued that even if the
appellant had an interest in the said contract it did not
fall within the mschief of s. 7(d) of the Act. " These pl eas
were traversed by respondents 1 and 2 who contested the
appel l ant’ s el ection petition.

The Election Tribunal found that the petitioner was not a
CGovernment servant on the day he filed his nom nation paper,
and so according to it the returning officer was wong in
rejecting his nomnation paper on the ground that he was a
Governnent servant at the material tine. The Election
Tribunal rejected the appellant’s case that there was a
partition in the famly, and held that at the relevant tine
the appellant continued to be a menber of the joint Hi ndu
fam |y which had entered into the contract in question wth
the Governnent of Bihar. However, inits opinion, having
regard to the nature of the said contract it was not
possible to hold that the appellant was disqualified under
s. 7(d), and so it came to the conclusion that the returning
officer was in error in rejecting the appellant’s nom nation
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paper on this ground as well. |In the result the Tribuna

all owed the el ection petition, declared that the nomi nation
paper had been inproperly rejected, and that the el ection of
the two contesting respondents was void.

Against this decision the two contesting respondents filed
two appeals in the H gh Court at Patna (Election Appeals
Nos. 9 and 10 of 1958). The High Court has confirned the
finding of the Tribunal that the appellant was not a
Covernment servant at the material tinme. |t has also agreed
with the conclusion of the Tribunal that at the relevant
time the appellant was a nmenber of the undivided Hi ndu
famly. On the construction of the contract, however, it
differed fromthe view adopted by the Tribunal, and it has
held that as a result of the said contract the appellant was
di squalified under s. 7(d) of the Act. This finding

473

inevitably led to the conclusion that the appellant’s
nom nation paper had been properly rejected. On that view
the Hi gh Court did not think it necessary to consider
whet her . the Tribunal was right in declaring void the
el ection —of —not only respondent 1 but of respondent 2 as
wel | . It is against this decision of the High Court that
the appellant has conme to this Court by special |eave; and
the only question which i's raised on his behalf is that the
Hi gh Court was in error in comng to the conclusion that he
was disqualified wunder s. 7(d). The decision of this
guestion naturally depends primarily on the construction and
effect of the contract in question

Section 7 of the Act provides for disqualification for

menbership of Parliament or of State Legislatures. Secti on
7(d), as it stood at the material tine and with which we are
concerned in the present appeal provides,, inter alia, that

a person shall be disqualified for being chosen as, .and for
being, a nenber of the Legislative Assenbly of a State, if
whet her by hinmself or by any person or body of persons in
trust for himor for his benefit or on his account, he has
any share or interest in a contract for the supply of 'goods
to, or for the execution of any works or the performance of

any services undertaken by, the appropriate Government. On
the concurrent findings recorded by the Hi gh Court and the
Tribunal it cannot now be disputed that the appellant has

interest in the contract in question; so that the first part
of s. 7(d) is satisfied. The Hi gh Court has found that the
contract attracts the last part of s. 7(d) inasmuch  as
according to the High Court the Governnent of  Bihar had
undertaken to discharge the service of supplying grain to
the residents of Bihar and the firm of the appellant’s
famly had entered into a contract for the performance of
the said services. The last part of s. 7(d) postul ates that
the appropriate Government has undertaken to performcertain
specific services, and it is for the performance  of such
services that the contract had been entered into by a  citi-
zen. In other words, if a citizen has entered into a
contract with the appropriate Government for the

60
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per f or mance of the services undertaken by t he sai d
Governnent he attracts the application of s. 7(d). Thi s

provision inevitably raises two questions: what are the
services undertaken by the appropriate Governnent? Has the
contract been entered into for the performance of the said
services?

At this stage it is necessary to consider the material terns
of the <contract. This contract was nade on February 8,
1956, between the Governor of Bihar who is described as the
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first party and the firmwhich is described as the second
party. The preanble to the contract shows that the first
party had to stock and store foodgrains in Darbhanga
District for sale in pursuance of the Grain Supply Schene of
the Governnent for which a proper custodi an and bailee for
reward was necessary. It also recites that the second party
had applied to becone such custodian and bailee of such
stock of foodgrains as the first party shall deliver to the
second party in one lunmp or fromtinme to tinme on terns and
in the manner expressly specified under the contract, or as
may be necessarily inplied. Clause 1 of the contract
provides that the second party shall, at the direction of
the first party, take over foodgrains from the railway
wagons or fromany place as directed by the first party;
thereafter the second party had to cause the grains to be
stored in his godown at Dal singhsarai and had to redeliver
the same to the first party after weighing either at the
second party’' s godown approved by the first party or at any
other place as directed by the first party. The novenent of
the grain had to be done by the second party hinself or by a
transport contractor appointed by the first party. dause 2
i nposed on the second party the liability to mintain a
regi ster and keep accounts as prescribed thereunder. Under
cl. 3 the second party undertook to keep such stocks and
establishnents as/ nay be necessary at his own expense.
Clause 4 inposed upon the second party the obligation to
protect the stock of foodgrains or to nake good the | osses
except as thereinafter provided: Clauses 5 to 8 are not
material for our purpose. Cause 9 provides that the second
party shall deposit the sum of

475

Rs. 5,000 in a Savings Bank account which has been " pl edged
to the District Mgistrate, Darbhanga, and comply with the
other conditions specified in the clause. Cause 10 ' deals
with the renuneration of the second party. It provides that
the first-party shall be liable topay to the second party
remuneration for the undertaking(in this agreenent at the
rate of Re. 1 per( cent on the value of the stocks noved or
taken over fromhis custody under the orders or - directions
of the first party or his agent cal culated at the rate fixed
by the Government fromtine to tinme for whol esal e sal es of
grain. The clause adds that no renuneration shall~ be
payable to the second party if the first party takes over
the whole of the balance stock Iying with the second party
for reasons of the termnation of the agreenment.” The rest
of the clauses need not be recited.

It would thus be seen that the agreement in ternsis one of
bai | ment . The State CGovernnent wanted to entrust the work
of stocking and storing foodgrains to a custodian or bail ee.
In that behalf the appellant’s firmmde an application and
ultimtely was appointed a bailee. There is no doubt that
by this contract the firm has undertaken to do the work of
stocking and storing foodgrains belonging to the State
Government; and if it can be reasonably held that the
service undertaken by the State Government in the present
case was that of stocking the foodgrains the contract in
guesti on woul d obviously attract the provisions of s. 7(d).
M. Varma, however, contends that the service undertaken by
the State CGovernment is the sale of foodgrains under its
Grain Supply Schene; and he argues that unless the contract
shows that it was for sale of the said goods it cannot
attract the provisions of s. 7(d). Unfortunately the schene
adopted by the State Governnent for the supply of grain has
not been produced before the El ection Tribunal, and so the
preci se nature and extent of the services undertaken by the
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to the contract in question. It is true that the contract

relates to the stocking and storing of foodgrains which the
State Governnment wanted to sell to the residents of Bihar
but can it be said
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that stocking and storing of foodgrains was such an integra
or essential part of the selling of goods that a contract
for stocking and storing foodgrains should necessarily be
regarded as a contract for their sale? 1In our opinion, it
is difficult to accept the argument that stocking and
storing of foodgrains is shown to be such an essential and
integral part of the supply schenme adopted by the State
Gover nment .

Theoretically speaking  stocking and storing f oodgrai ns
cannot be said to be essential for the purpose of carrying
out the schenme of sale of foodgrains, because it would
concei vably be possible for the State Government to adopt a
schene whereby goods may be supplied wthout the State
CGovernment having to store themy and so the work of stocking
and storing of foodgrains may in sonme cases be conceivably
incidental to the scheme and not its essential part. It is
significant that sal e of goods under the contract was never
to take place at the godown of the firm . It had always to
take place at other selling, centers or shops; and thus,
between the stocking and storing of goods and their sale
there is an elenent of tine lag. The only obligation that
was inmposed on the firmby this contract was to be a
custodi an or bailee of the goods, keep themin good order
and deliver them after wei ghment as directed by the first
party. It cannot be denied that the renuneration for the
bai |l ee has been fixed at the rate, of Re. 1 per cent on the
val ue of the stocks noved or taken over from his custody;
but that only shows the node or nethod adopted by the con-
tract for determning the rermuneration including rent of the
godowns; it cannot possibly show the relationship of the
contract with the sale of goods even indirectly. Can it be
said that the contract entered into by the State Governnent
for purchasing foodgrains fromagriculturists who grow them
or for transporting themafter purchase to the godowns are
contracts for the sale or supply of goods? Pur chase of
goods and their transport are no doubt preparatory to - the
carrying out of the schene of selling them or supplying
them and yet it would be difficult to hold that contracts
entered into by the State Government with the agricul turists
or the transport agency is a contract for the
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sale of goods. W have carefully considered the nmateria
terms of this contract, and on the record as it stands we
are unabl e to accept the conclusion of the H gh Court that a
contract of bailment which inmposed on the bailee the
obligation to stock and store the foodgrains in his ' 'godown
can be said to be a contract for the purpose of the service
of sale of grain which the State CGovernnment had undertaken
within the neaning of s. 7(d).

It appears that before the High Court it was not disputed by
the appellant that the service whose performance had been
undertaken by the State Governnment consisted in the supply
of grain to the people of the State of Bihar; and the Hi gh
Court thought that from this concession it inevitably
followed that the firmhad a share and was interested in the
contract for the performance of the service undertaken by
the Government of Bihar. |t seems to us that the concession
made by the appellant does not inevitably or necessarily
lead to the inference drawn by the Hi gh Court. If the
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service undertaken by the State Governnment is one of
supplying grain how does it necessarily follow that a
contract by which the bailee undertook to store the grain
was a contract for the supply of grain? It may sound
technical, but in dealing with a statutory provision which
imposes a disqualification on a citizen it would be
unreasonable to take nerely a broad and general view and
ignore the essential points of distinction on the ground

that they are technical. The narrow question is: if the
State Covernment undertook the work of supplying the grain
is the contract one for the supply of grain?, in our

opinion, the answer to this question nmust be in the
negative; that is why we think the H gh Court did not
correctly appreciate the effect of the contract when it held
that the said contract brought the appellant’s case wthin
the mschief of s. 7(d).

In coming to its conclusion the H gh Court thought that its
view was  supported by a decision of this Court in N
Satyanathan v. K. -~ Subramanyan (1). In that case the
appel | ant. who was a contractor had entered into an agreenent
with the Central Government

(1) [1955] 2 S.C R 8s3.
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whereby he had offered to contract with the CGovernor-Genera
for the provision of a nmotor vehicle service for the transit
and conveyance of all postal articles for the period
specified in the contract, and the  Governor-Ceneral had
accepted the offer. As a consideration for the sanme the
CGovernment had agreed to pay tothe contractor Rs. 200 per
nmonth during the subsistence of the agreement "as his
remuneration for the service to be rendered by  hini. It
appears that on this contract two questions were raised
before this Court. First it was urged that it could not be
said that the Central Government had undertaken any | service
within the neaning of s. 7(d) of the Act when it made
arrangenents for the carriage of nmailbags and post a
articles through the contractor. This contention was
rejected on the ground that though the Governnment = was not
bound in the discharge of its duties as a sovereign State to
make provision for postal mail service, it -—had in fact
undertaken to do so under the Indian Post Ofices Act for
the convenience of the public. "It cannot —be gainsaid",
observed Sinha, J., as he then was, "that the ~postal
departrment is rendering a very useful service, and that the
appel l ant has by his contract with the Government undertaken
to render that kind of service on a specified route”; and he
added, "the present case is a straightforward illustration
of the kind of contract contenplated under s. 7(d) of the
Act ™. This straightforward illustration, in our opinion,
clearly brings out the class and type of contracts /which
fall within s. 7(d) of the Act. Governnment nust “undertake
to render a specified service or specified services and the
contract mnust be for the rendering of the said service or
services. That was precisely what the contract in the -case
of N. Satyanathan (1) purported to do. It is difficult to
see how this case can be said to support the conclusion of
the H gh Court that the contract for stocking and storing of
goods is a contract for rendering the service of supplying
and selling the same to the residents of the place.

In this connection M. Jha, for the respondents, has drawn
our attention to a decision of the Madras Hi gh

(1) [1955] 2 S.C. R 83.
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Court in V. V. Ramaswany v. Election Tribunal, Tirunelvel
(1). In that case the Court was concerned wth four
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contracts by which the contracting party agreed "to hold the
reserve grain stock belonging to the Governnent of Madras,
safely store it, and dispose of it according to the
directions of the Governnment". |In other words, it was a
contract not only for the stocking and storing of foodgrains
but also of disposing of it, and that naturally neant that
the contract was for service which the State Government had
undertaken to perform This decision cannot assist the
respondents in the present appeal
In the result we hold that the High Court was not justified
in reversing the finding of the Tribunal that the contract
in question did not attract the provisions of s. 7(d) of the
Act. The appeal nust, therefore, be allowed and the order
passed by the Hi gh Court set aside. We cannot finally
di spose of the natter, because one guestion stil
remai ns to be considered, and that is whether the conclusion
that the appellant’s nom nation paper had been inproperly
rejected would lead to the decision that the election of not
only respondent 1 but also respondent 2 should be declared
to be void: The Election Tribunal has declared the whole
election to be void, and in their respective appeals filed
before the Hi gh Court both the respondents have chall enged
the correctness of that finding. The Hi gh Court, however,
thought that since /in its opinion the nomnation paper of
the appell ant had been properly rejected it was unnecessary
to deal with the other point. The point will now have to be
considered by the High Court. W would, -therefore, set
asi de the order passed by the H gh Court and remand the pro-
ceedings to it inorder that it may deal wth the other
guestion and dispose of the -appeals expeditiously in
accordance wth law. In the circunstances of this case we
direct that the parties should bear their own costs in this
Court. Costs in the High Court will be costs in the ' appea
before it.

Appeal al | owed.
(1) (1953) 8 E.L.R 233.
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