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ACT:

Income tax Act, 1961, s. 154-M stake apparent from the
record nust he a patent m stake on which there can be no two
opi ni ons-VWhet her s. “17(1) of Incone-tax Act, 1922 applied to
firnme is not a /question on which there. can be no two
opi ni ons.

HEADNOTE:
The respondent firmwas duly regi stered under the [ncone-tax
Act, 1922 as well as the Incone tax Act, 1961. In the

original assessments of the firmfor the years '1958-59,
1960-61, 1961-62 and 1962- 63 assessnents were nade 'on the
slab rates prescribed under the respective Finance Acts
applicable to registered firms. |In the individual  assess-
ments of the partners, their respective shares in the incone
of the firmwere included and assessed at the maxi mum rates
since their assessnment,,; were made in the  status of
nonr esi dent . On February 1, 1965 the respondent firm was
served with notices dated January 29, 1965 by the I ncone-tax
Oficer intimating to it that in its assessments for the
four years in question there were m stakes apparent fromthe
record inasmuch as the firmhad not been charged at the
maxi mum rates of tax under s. 17(1) of the Incone tax  Act,
1922 and that therefore he proposed to Trectify those
assessments under s. 154 of the Incone tax Act, 1961.
Thereafter the Income-tax O ficer assessed thel respondent
firmby applying the provisions of s. 17(1) of the 1922 Act.
The respondent challenged the validity of She said orders in
a wit petition under Art. 226 of the Constitution. The
H gh Court held that there was no obvi ous and patent nm stake
in the original assessnent orders and therefore the ' Income
tax O ficer was not conpetent to pass the inpugned orders
under s. 154. In appeal by certificate,

HELD: A m st ake apparent on the record nmust be an obvi ous and
patent m stake and not sonething which can be established by
a long drawn process of reasoning on points on which there
may conceivably be two opini ons. [ 34E]

The applicability of s. 17(1) to the respondent woul d depend
an the decision of the question whether a firm can be
considered as a 'person’ within the nmeaning of that section

The term ' person’ was defined in the 1922 Act as including a
H ndu Undivided Fanmily and a |l ocal authority. In the 1961
Act the definition has been expanded and includes firm It
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is a mtter for consideration whether the new definition
contained in s.. 2(31) of the Income-tax Act, 1961 is an
amendnment of the lawor is nerely declaratory of the |aw
that was in force earlier. To pronounce upon this question
it may be necessary to exam ne various provisions in the Act
as well as its scheme. The Inconme-tax Oficer it) the
present case was not justified in thinking that there could
be no two

31

opi nions about the applicability of s. 17(1) . He was
therefore wholly wong in holding that there was a nistake
appar ent from the record of the assessnents of the
respondent. [ 33F-34D]

Sat yanar ayan Laxm narayan Hegde & Ors. v. MIlikarjiun Bhava-
nappa Thirumale, [1960] 1 S.C.R 890 and Sidhrai nappa V.
Conmi ssi oner of Income-tax, Bombay, 21 T.1.R 333 referred
to

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1170 of
1968.

Appeal from the judgenent and order dated February 3, 6,
1967 of the Bonbay Hi gh Court in Msc. Petition No. 104 of
1965.

S.Mtra J. Ramanmurthi, R N Sachthey and B.. D. Sharma
for the Appellant.

M C. Chagla, N A Pal khival a, Bhuvanesh Kurmari, J. B
Dadachanji and Ravinder Narain for the respondent. The
Judgnent of the Court was delivered by

Hegde, J.-This appeal by certificate arises from the
deci sion of the H gh Court of Bombay in Msc. Petition No.
104 of 1968 on its file. That was a petition under Art. 226
of the Constitution. Therein the respondents chall enged the
validity of the orders of rectification made by the ' | ncone-
tax O ficer, Conpany Circle, Bonbay in the assessnments of
the respondents for the assessnent years 1958-59, © 1960-61
1961-62 and 1962-63 under S. 154 of the Incone-tax Act,
1961. Respondents Nos. 2 and 3 are the partners in the
first respondent-firm The first respondent-firmwas duly
regi stered under the Indian Income-tax Act 1922 as wel |~ as
under the Incone-tax Act 1961. In the original assessnents
of the firmfor the concerned assessnment years assessnents
were made on the salb rates prescribed under the  respective
Fi nance Acts applicable to registered Firms. In t he
i ndi vi dual assessments of the partners for their ~respective
share in the inconme of the firmwas included and assessed at
the maximumrates since their assessnents were nmade in’ the
status of non-resident. On February, 11, 1965, the /first
respondent firmwas served with notices dated January 29,
1965 by the Incone-tax Officer intimating to it that in its
assessments for the assessnent years 1958-59, 1960-61
1961-62 and 1962-63, there are m stakes apparent from the
record i nasmuch as the firm

32

had not been charged at the maxi num rates of incone-tax
under S. 17(1) of the Indian Income-tax Act, 1922 and
therefore he proposes to rectify those assessnents under S.
154 of the Income-tax Act, 1961. The respondents in their
reply to those notices denied that there was any mi stake

apparent or otherwise in those orders of assessment. They
di sputed the Incone-tax Officer’s authority to nmke any
correction. The Incone-tax Oficer did not accept the

contention of the respondents and assessed them by applying
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the provisions of S. 17(i) of the 1922 Act. The respondents
challenged the wvalidity of the orders rectifying t he
assessnments, before the Hi gh Court of Bonbay as nentioned
earlier. The High Court took the viewthat the origina
assessments made on the respondents were prima facie in
accordance with law and at any rate as there was no obvious
or patent mstake in those orders of assessnent, the |ncone-
tax O ficer was inconpetent to pass the inpugned orders.
The first question that we have to decide is whether oil the
facts and in the circunmstances of the 'case. The Incone-tax
Oficer was wthin his "powers in making the inpugned
rectifications. He purported to make those rectifications
under s. 154 of the Inconme-tax Act, 1961. That section to
the extent material for our present purpose reads:
"154 (1) Wth a viewto rectifying any ni stake
apparent fromthe record
(a) the “Income-tax Oficer may amend any
order of assessnent. or of refund or any other
order passed by him
The corresponding section in the Indian |ncome-tax Act,
1922 is S. 35.
W have now to see whether  the Incone-tax Oficer was
justified in opining thatin the original orders of ass-
essnment, there was any apparent mstake. ' As seen earlier in
the original assessnents of the firm for the relevant
assessment years, the Income-tax Oficer adopted the slab
rates applicable to registered firns. The question for
decision is whether the first respondent’s firm
33
came within the mschief of S.-17(1) of the Indian |ncome--
tax Act, 1922. Section 17(1) reads:
"Where a person is not residentin the taxable
territories and is not a conpany, the tax,
i ncl udi ng super-tax, payable by himor on his
behal f on his total in come shall be an anopunt
equal to
(a) the i ncone-tax whi ch woul d be payabl e on
his total incone at the maxi mumrate, plus
(b) either. the super-tax which would be
payable on his total inconme at the rate of
ni neteen per cent, or the super-tax which
woul d be payable on his total income if it
were the total incone of a person resident in

t he taxable territories whi chever is
greater....". (Provision to the section is not
rel evant for our present purpose).

Section 17(1) can apply to a "person". The ~expression

"Person" is defined in s. 2(9) of the Indian Income-tax Act,
1922 thus:

" "Person" includes a Hindu undivided fanmly and a /|oca
aut hority".

Unless a firmcan be considered as a "Person", S. | 17(1)
cannot govern the assessnment of the first respondent. In the
Income-tax Act, 1961 [S. 2(31)]., the expression person

is defined differently. That definition reads:
"person" includes-

(i) an individual

(ii) a H ndu undivided fanily,

(iii) a conpany,

(iv) afirm

(v) an association of persons or a body of individuals,
whet her incorporated or not,

(vi) a local authority and

34

(vii) every artificial juridicial person, not falling
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within any of the preceding sub clauses.,

It is a matter for consideration whether the definition
contained in S. 2(31) of the Incone-tax Act, 1961 is an
,amendment of the law or is nerely declaratory of the |[|aw
that was in force, earlier. To pronounce upon this
guestion, it may be necessary to exam ne various provisions
in the Act as well as its schene.

Section 113 of the Income-tax Act, 1961 corresponded to S.
17(1) of the Indian Income-tax Act, 1922 but that section
has now been onmitted with effect fromApril 1, 1965 as a
result of the Finance Act, 1965.

From what has been said above, it is clear that the question
whether S. 17(1) of the Indian Incone-tax Act, 1922 was
applicable to the case of the first respondent is not free

from doubt. Therefore the Income-tax O ficer was not
justified in thinking that on that question there can be no
two opinions. It was not open to the Income-tax Oficer to

go into the true scope of the relevant provisions of the Act
in a proceeding under S. 154 of the Inconme-tax Act, 1961. A
nm st ake apparent on the record nust be an obvi ous and patent
nm stake and not ,sonething which can be established by a
| ong drawn process of reasoning on points on which there nay
conceivably be two opinions. As seen earlier, the Hi gh
Court of Bonbay opi ned that the original assessments were in
accordance with |Iaw though in our opinion the H gh Court was
not justified in going into that question. In Satyanarayan
Laxm narayan Hegde and ors. v. MIlikarjun Bhavanappa
Tirumale(l) this Court while Spelling out the scope of the
power of a High Court under Art. 226 of the Constitution
ruled that an error which has to be established by a Ilong
drawmn process of reasoning on points where there may

concei vably be two opinions cannot be said to be ‘an error

apparent on the face of the record. A decision. on a
debatable point of law is not a mistake apparent from the
record-see Sidhamappa v.. Conm ssioner- of | ncone-t ax,

Bonbay(2). The power of the officers nmentioned in S. 154 of
the Income-tax Act, 1961 to correct "any m stake /apparent
fromthe record" is

(1) [1960] 1 S.C. R 890.

(2) 21 1.T.R 333.

35

undoubtedly not nore than that of the Hgh Court to
entertain a wit petition on the basis of an "error apparent
on the face of the record'. In this case it~ is not
necessary for us to spell out the distinction between the
expressions 66 error apparent on the face of the record" and
"m stake apparent fromthe record". But sufficeit to say
that the Inconme tax Oficer was wholly wong  in holding

that there was a mstake apparent fromthe record of the
assessnments of the first respondent.

For the reasons nentioned above we disniss this appeal with
costs.

G C Appeal dism ssed.
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