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C.1.T. WEST BENGAL, CALCUTTA
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HEGDE, K. S.
Cl TATI ON
1971 AIR 2471 1971 SCR 977
ACT:

I ncome-tax Act, 1922, s. 23A(9)’ Explanation (b) (iii)-
Shares of company carrying nore than 50% voting power held
by less than six persons Affairs of conpany not controlled
by | ess than si x persons-Conpany whether one in which public
are substantially interested-Wether one condition or both
conditions incl. (b) (iii) of Explanation should be ful-
filled-Limtation ‘under s. 34(1) of Act whether applicable
where additional super-tax is inposed under s. 23A

HEADNOTE

The assessee conpany was incorporated under the erstwhile
Gnal i or Conpanies Act which did not nake any distinction
between public and private conpanies. ’'The affairs of the
conpany were not controlled by l'ess than six persons but
shares carrying nore than 50% of the total voting power were
during the relevant previous year held by less than 6
persons. After the conpany’s assessnent for the assessnent
year 1955-56 had been conpleted the Incone-tax Oficer
| evied additional super-tax on the conpany under s. 23A of
the Income-tax Act, 1922 holding that it was not a _conpany
in which the public were substantially interested withinthe
nmeani ng of sub-cl. (b) (iii) of the Explanationto cl. (9)
of s. 23A. Under the Explanation a conpany is treated to be
one in which the public are substantially interested if it
is not a private conpany under the Indian Conpanies Act. and
the affairs of the conpany or the shares carrying nore /than
50% 3f the total voting power are at no tinme during the
previous year controlled or held by | ess than six " persons.

The authorities under the Act as well as the Hi gh Court, in
reference, held against the assessee. In appeal by specia
leave to this Court the assessee contended that the word
"or’ in sub-cl. (b) (iii) aforesaid had been used

di sjunctively and therefore if either of the conditions
nmentioned therein did not exist the conpany nust be deened
to be one in which the public were substantially interested.
Rel i ance was placed on the decision of this Court in the
case of the State Company Ltd. in which the word "or’ used
in sub-cl. (b) (ii) of the aforesaid Explanation was held to
have been used disjunctively. It was also contended that on
the facts and circunmstances of the case the inposition of
the additional super-tax under s. 23A without recourse to
the provisions of s. 34(1) was not valid.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 6

HELD: (i) The Il anguage of sub-cls. (ii) and (iii) of cl. (b)
is different. The former relates to a positive state of
affairs whereas the latter lays down negative conditions.
The word ’'or’ is often used to express an alternative of
terns defined or explanation of the same thing in different
wor ds. Therefore if either of the two negative conditions
which are to be found in sub-cl. (b) (iii) remai ns
unfulfilled, the conditions laid down in the entire clause
cannot be said to have been satisfied. The clear inport of
the word ’'and appearing there read with the negative or
di squalifying conditions in sub-cl. (b) (iii) is that the
assessee was bound to satisfy apart from the conditions
contained in the other sub-clauses that its affairs were at
no tinme during the previous year controlled by less than 6
persons and shares carrying nore than 50% of the tota
voting power were during the sane period not held by Iess
than 6 persons. [982F-(F

978

Star Conpany Ltd. V. Conm ssioner of Incone-tax (Central)
Calcutta, C A. - No. 1204/68 dt. 29-4-70, distinguished.
Indian Steel & Wre Products Ltd.: Calcutta v. Commi ssioner
of Income-tax, West Bengal, Calcutta, |I.T.R No. 204 of
1961, referred to.

(ii)An order made by the Incone-tax Oficer directing
paynment of additional super-tax is 'not an order of
assessment within the nmeaning of s. 34(3) of the Act and to
such an order the period of limtation prescribed thereby
does not apply. [983A-B]

MM Parikh, I.T.O Special Investigation Circle 'PB
Ahnmedabad v. |, Navanagar Transport and Industries Ltd. &
Anr., 63 |I.T.R 663, followed.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 1344 of
1967.

Appeal fromthe judgnent and order dated Novenber 24, 1966
of the Calcutta H gh Court in Incone-tax Reference No. 86 of
1962.

V.S. Desai, NN R Khaitan, B. P. Mheshwari and Krishna
Sen, for the appellant.

Jagadi sh Swarup, Solicitor-General, S. K Aiyer and B. D
Sharma, for the respondent.

The Judgnent of the Court was delivered by

Grover, J.-This is an appeal by special |eave froma judg-
ment of the Calcutta, Hi gh Court in an Income tax Reference.
The assessee is a limted conpany incorporated under. the
erstwhile Gnalior State Conpani es Act which did not nmake any
di stinction between a private conpany and a public conpany.
The paid-up capital of the conpany was Rs. 25,00,000/- com
posed of 25,000 Ordinary shares of Rs. 100/- each. These
25,000 Ordinary shares were held by 17 share holders in all
It was al so common ground that the shares carrying nore than
50% of the total voting power were held by less than 6
persons during the accounting. period. The assessnent year
was 1955-56 the accounting year being the one ending on
March 31, 1955. The total incone assessed for the aforesaid
year was Rs. 9, 54,658/ on which tax payable anbunted to Rs.

4,05, 492. The surplus available for distribution of
dividend was Rs. 5,49,166/-. No dividend, however, was
di stributed although at the neeting held on June 8,

979

1955 the accounts which were approved showed a net profit of
Rs. 6,81,298/-.
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The controversy before the Incone tax Oficer centered on
the applicability of the provisions of s. 23A of the |ncone
tax Act 1922. According to the assessee that section was
not applicable but the Income tax Oficer came to the
conclusion that since the shares carrying nore than 50% of
the total voting power were held by less than 6 persons the
conpany was not one in which the public were substantially
i nterested. As no justifiable reason for non-distribution
of the requisite percentage of the dividend had been
furnished s. 23A was applicable and 100% distribution was
called for. In view of +the provisions of s. 23A(1)
addi tional :super tax of Rs. 1,37,291.50 poise was inposed
subsequent to the conpl etion of the assessment.
The assessee went up in appeal to the Appellate Assistant
Conmi ssi oner but the sane was dism ssed. The sole point
that was argued before the Appellate Tribunal was whether
the assessee fulfilled the conditions stated in sub-clause
(b) (iii) of the Explanation to s. 23A of the Act. Thi s
argunent ‘will~ be “considered presently. The Tri bunal
however, ' was not persuaded to accept the contention of the
assessee.  On-an application being filed under s. 66(1) the
Tribunal referred the followi ng question on law for the
opi nion of the H gh Court
(1) " Wet her on the facts and in the
ci rcunst ances of the case, the assessee
conpany is one in which the public are
substantially interested within the nmeani ng of
the Explanation to Section 23A of the Incone
tax Art, as it stood at the relevant time ?
(2) Whet her on the facts and in the
circunstances of the case, the inposition of
the additional super-tax under Section 23A
wi t hout recourse to the provisions of . Section
34(1) was legal and valid ?"
Section 23A of the Act confers power on the Incone tax
Oficer to assess conpanies to super tax on non-distributed
income in certain cases. W are concerned, in the present
appeal, only with sub-s. (9) and the Explanation  thereto.
That sub-section provided inter alia that nothing contained
in the section shall apply to any conpany -in which the
public are substantially interested. The t ext of
Expl anation the interpretation of which is the subject
matter of dispute is as follows
"Expl anati on. -For the purposes of this section
a conpany shall be deenmed to be a conmpany in

whi ch. t he public are substantially
i nt erested.

980

(a)lf it is a conpany owned by t he

CGovernment or in which not less than /forty
per cent of the shares are held by the
Gover nment .

(b)If it is not a private company ‘as
defined in the Indian Conpanies Act 1913 (V1
of 1913) and

(i)its shares (not being shares entitled to

a fixed rate of dividend, whether wth or
without a further right to participate in
profits) carrying not less than fifty per cent
of the voting power have been allotted
uncondi tional ly to, or acquired
unconditionally by, and were throughout the
previous year beneficially held by the public
(not including a conpany to which the
provi sions of this section apply)
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Provided that in the case of any such conpany
as is referred to in sub-section (4), this
sub-cl ause shall apply as if forthe words
"not less than fifty percent’ the words not
| essthan forty percent had been substituted.
(ii) the said shares were at party tine
during the previous year the subject of
dealing in any recogni sed stock exchange in
India or were freely transferable by the
hol der to other nenbers of the public-, and
(iii)the affairs of the company or the shares
carrying nore than fifty percent of the tota
voting power were at no tinme during the
previous year controlled or held by |l ess than
six persons (persons who are related to one
anot heras husband, wife, lineal ascendant or
descendant or brother or sister, as the case
may be, being treated as a single person and
persons who are noninees of another person
together with that other person being |ikew se
treated as a single person)
Provided that in the case of any such conpany
as is referred to in sub-section (4), this
clause shall apply as if for the words ’'nore
than/ fifty per cent’ the words ’'nore than
sixty per cent’ had been substituted.
It is quite clear that clause (a) was not rel evant and had
no, application. It was also not disputed that the assessee
had fulfilled the conditions contained in sub-clause (b)(i)
and (b)(ii) of the Explanation. The sole question which
had to be decided by the Tribunaland the H gh Court was
whet her the assessee had fulfilled theconditions set out
in sub-clause (b)(iii) of the Explanation. 1t WAas not found
that the affairs of the conpany were, at any tine, during
the previous vyear controlled by |less than 6 persons, the
nunber six being arrived at- according to- the formula
981
laid down in sub-clause. The sole finding on which the
deci si on went agai nst the assessee was that shares carrying
nore than 50% of the total voting power were during the
previous year held by less than 6 persons. The ar gunent
whi ch has throughout been pressed on behalf of the assessee
is that the word "or" which is to be found between the words
"the affairs of the conpany" and 'the shares carrying nore
than.............. had been used disjunctively and therefore
if either one of the conditions did not exist the -assessee
would be entitled to say that the conditions laid down in
sub-clause (b)(iii) had been fulfilled. |In other words if
it was established that the affairs of the assessee were at
no tine, during the previous year controlled by less than 6
persons it would be a conpany in which the public were
substantially interested even though the shares carrying
nore than 50% of the total voting power bad been hel d during
the previous year by |l ess than six persons. The Tribuna
di sposed of this contention in the follow ng manner : -
"Sub-clause (iii) is divided into two parts;
the first part relates to the affairs of the
conpany being controlled by not |ess 6 persons
and the second part relates to holding of
shares carrying nore than 50% of the tota
voting power by not |less than 6 persons. Both
these parts are joined with the main part of
clause (b) by the use of the conjunctive word
"and" so that the proper construction of the
sub-clause (iii) would be as follows : -
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(If it is not a private conpany as
defined in the Indian Conmpanies Act, 1913 and
the affairs of the conpany were at no tine
during the previous year controlled by Iless
than six persons ;
(2)If it is not a private company as
defined in "the Indian Conpanies Act, 1913 and
the shares carrying nore than 50% of the tota
voting power were at no time during the
previous year held by less than 6 persons."
According to the Tribunal sub-cl. (iii) of cl. (b) sought to
impose two distinct and separate conditions, namely, (1)
control of the affairs of the conmpany and (2) requisite
percentage of the voting power held by virtue of the hol ding
of shares. In order that a conpany night be treated as one
in which the public were substantially interested it had to
show that not nerely its affairs were controlled by not |ess
the 6 persons but also that 50%of the total voting power
had been held by not |less than 6 persons. The H gh Court
| ooked closely into the | anguage of the Explanation and had
no difficultyin comng to the conclusion that the condi-
tions laid down in all the sub-clauses of cl. (b) had to be
sati sfied.
982
The difficulty, however, was created by the |anguage of sub-
cl.(b) (iii) in which the word "or" appeared in nore than
one place. In a previous Bench decision of the Calcutta
H gh Court in an Income tax Reference (The Indian Steel &
Wre Products Ltd. Calcutta v. The Conmm ssi oner of |ncorme-
tax, West Bengal, Calcutta) (1) the same point had arisen
and it had been held that the conditions prescribed in sub-
cl. (b)(iii) would not be satisfied by nere conpliance wth
one branch of it. Both branches nanmely the control of the
affairs by not less than 6 persons and the hol di ng of shares
carrying the requisite percentage of the total voting. power
by not |ess than 6 persons would have to be ful fill ed.
On behalf of the assessee a good deal of reliance has been
pl aced on a decision of this Court in The Star Conpany Ltd.
v. The Commi ssioner of Inconme-tax (Central) Calcutta(l). 1In
that case sub-clause (b)(ii) cane up for consideration and
it was held that the two parts of the explanation contained
in that sub-clause were alternative. In other words if ~one
part was satisfied it was unnecessary to consider whether
the second part was al so satisfied. Thus the word "or" was
treated as having been wused disjunctively and not
conj unctively. The sane reasoning is sought to be invoked
with reference to sub-clause (b)(iii).
It is significant that the | anguage of sub-clauses (ii). and
(iii) of «cl. (b) is different. The forner relates to a
positive state of affairs whereas the latter |ays' down
negative conditions. The word "or" is often used to express
an alternative of terms defined or explanation of the same
thing in different words. Therefore if either of the two
negative conditions which are to be found in sub-clause (b)
(iii) remains unfulfilled, the conditions laid down in the

entire clause cannot be said to have been satisfied. The
clear inport of the opening part of cl. (b) with the word
"and" appeari ng there read with the negative or

di squalifying conditions in sub-cl. (b) (iii) is that the
assessee was bound to satisfy apart from the conditions
contained in the other sub-clauses that its affairs were at
no tinme during the previous year controlled by less than 6
persons and shares carrying nore than 50% of the tota
voting power were during the sane period not held by Iess
than 6 persons. W are unable to find any infirmty in the
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reasoning or the conclusion of the Tribunal and the High
Court so far as question No. 1 is concerned.

(1) Income Tax Reference No. 204 of 1961

(2) C. As. 1204 & 1205168 dt. 29-4-70.

9 83
The second question stands concluded by the decision of this
Court in M M Parikh, 1. T. O Special Investigation Crcle

"B", Ahnedabad v. Navanagar Transport and |Industries Ltd., &
Anot her (1) in which it was held that an order under s. 23A
of the Act made by the Inconme tax Officer directing paynent
of additional Super tax was an order of assessnent wthin
the meaning of s. 34(3) of the Act and to such an order the
period of limtation prescribed thereby did not apply.

In the result this appeal fails and it is dismssed wth
cost s.

G C Appea

di smi ssed.

(1) 63 1.T.R 663.

984




