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ACT:
HEADNOTE:
JUDGVENT:
JUDGMENT
G N RAY.J.
Leave granted. Heard | earned counsel for the Parties.
This appeal is directed agai nst j udgnent dat ed

9. 10. 1991 passed by the Kerala High Court in CR P. No. 1239
of 1990-G setting aside order dated 17.1.1990 passed by the
| earned Munsif. Attingal in Execution Application No. 61 of
1984 in Execution Proceedings No. 69 of 1980 arising out of
decree passed in O S. No. 115 of 1994.

The appellant was tenth defendant and -son of” second
defendant in a partition suit (O S. No. 115 of 1964) in the

court of the learned Munsif at Attingal. In the plaint of
the said partition suit, it was contended that the
properties in suit originally belonged to one Ummini. He

died issueless leaving five sisters who innerited his
interest in the said properties. The said sisters executed a
‘Qtikuzhi kanami deed in favour of the first ~ defendant
Kesavan Achari. The said Kesavan executed a deed of rel ease
in favour of defendant No.2 surrendering his interest as
Qti kuzhi kanampar. One Kochukeshavan clainming to be the son
of original owner Umini executed a sale deed  of the
property in suit in favour of second defendant purporting to
be transfer of equity of redenotion. However, ignoring the
sai d docunent executed by Kochukesavan and the deed  of
rel ease by defendant No.1, the plaintiffs being sons of two
of the five sisters prayed for partition of their 2/5th
share and al so for redenotion of nortgage granting in favour
of defendant No. 1.

Def endants 1 and 2 contested the said partition suit by
contending inter alia that in view of document executed by
Kochukesavan, the plaintiffs have no interest in the suit
properties. The second defendant also clainmed title by
adver se possession in respect of the properties in suit. The
said suit was dismissed by the trial Court. The |ower
appel | ate court, however, held that Kochukesavan was not the
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son of Unmini and the docunent executed by himin favour of
def endant No.2 was therefore, null and void. The suit was
finally decreed allowing partition and redenption of
nortgage as prayed for by the plaintiffs. The Appeal No. 117
of 1967 filed by the second defendant against the fina
decree was also dism ssed. The second defendant thereafter
preferred a second appeal (S.A No.619 of 1970) before the
Hi gh Court of Kerala assailing the judgment and decree
passed in the said Appeal No. 117 of 1967. The second
def endant contended before the H gh Court that as the
nort gagee had constructed a building on the nortgaged
property for residence, the nortgagee nmust be deened to be a
tenant under Section 4A (1)(b) of Kerala Land Reforns Act
(Act 35 of 1969). It was also contended that according to
amended provisions of the said Act, an Otikuzi kanandar was
a ‘tenant’ and therefore the nortgage was not redeenabl e.
The High Court dismissed the second appeal by keeping the
said question of right of Otikuzhi kanandar as a tenant
under the Kerala Land Reforns Act open and granting liberty
to the 'said defendant to raise such question in the
execution proceeding. The second defendant died |eaving
behi nd her, defendants Nos. 3 to 10 as heirs and Iega
representatives. The -tenth defendant, a son of defendant
No.2 filed application before the executing court being E A
No. 61 of 1984 <claimng fixity of tenancy right wunder
section 4A (i) (b) /of Kerala Land Refornms Act. The said
petition was allowed and the said defendants were found
entitled to fixity of tenure in the disouted property.

The respondents in this appeal preferred a revision
petition being C R P. No.1239 of 1990-G before the Keral a
Hi gh Court challenging the said decision of the executing
court. By the inmpugned judgnent, the Hi gh Court has set
aside the order of the learned Mnsif in E A No.. 61 of
1984. The High Court has held that defendant No.2 based her
right on a sale from Kochukesavan which was found invalid.
Therefore, she had not acquired any right in the property of
Umini or his heirs. Consequently, defendant No.2 had no
right to secure release of the interest of her husband and
her act of securing release or surrender was unaut horised
and unlawful. The High Court has “held that defendant No.2
was an intruder claimng title under the invalid sale and is
therefore liable to be evicted by the decree hol ders whose
right in the property had been established. The appel | ant
nanely the tenth defendant and son of defendant ~No.2 has
chal | enged the correctness of the decision of the H gh Court
by filing a special |eave petition before this Court.

For the purpose of appreciating the rival contentions
of the | earned counsel for the parties it wll be
appropriate to note that under the anmended provision of
Section 2(57) (dd) of the Kerala Land Reforns Act
(hereinafter referred to as Land Act) tenant neans and
include an Otikuzhi kanandar. It nmay be stated here that
Otikuzhikanamis a tenure relating to land in Keral a which
partakes both the characteristics of a nortgage (otti) and
i nprovenent | ease (Kuzhikanan). Section 4A of the Land Act
was inserted by anmendnment. Section 4 A of the Land Act
(excluding explanation thereof, not relevant for the
di sposal of this appeal) is set out hereunder

Section 4A
"4A, Certain nortgages and |essees of
nortgagees to be deened tenants - (1)

Not wi t hst andi ng anything to the contrary
contained in any law or in any contract,
customor usage, or in any judgnent
decree or order of court, a nortgagee
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wi th possession of |and, other than |and
principally planted with rubber, coffee,
tea or cardanbm or the |lessee of a
nort gagee of such land shall be deened
to be a tenant if -

(a) the nortgagee of | essee was hol di ng
the land conprised in the nortgage for a
continuous period of not less than fifty
years i medi ately proceedi ng t he
comencement of the Kerala Land Reforns
(Amendrent) Act. 1969. or

(b) the nort gagee or | essee has
constructed a building for his own
residence in the land conprised in the
nortgage and he~ was  occupying such
buil ding for such pur pose for a
conti nuous period of not less than
twenty years immediately preceding such
comencenent :

Provi ded that a nortgagee or |essee

fall'ing under this clause shall not be
deened to be a tenant if he, or, where
he is a menmber of a famly, such famly
was hol di ng any other |and exceedi ng two
acres in extent on t he dat e of
publication of the Kerala Land Reforns
(Amendnent) Bill, 1968, in the Gazette;
or
(c) the land conprised inthe nortgage
or land to which the Madras Preservation
of Private Forests Act, 1949, would have
applied if that Act had been in force at
the tinme of nortgage, and -
(i) the nortgagee or |essee was holding
such land for a continuous period of not
| ess than thirty vyears i medi atel y
precedi ng the comrencenent of the Keral a
Land Reforns (Anendnent) Act, 1969 and

(ii) the nor t gagee or | essee has

effected substanti al i mprovenments on

such | and before such conmencenent. "

M.Poti, learned Senior counsel appearing for the

appel l ant has contended that the question that arises for
consideration by this Court is whether the appellant, a son
of second defendant is entitled to claimtenure right as
Qtikuzhi kanandar in view of amended provisions of Kerala
Land Reforns Act when such amendnent has cone ~into force
with effect from 1.1.1970 when the partition suit. was
pending. M. Poti has subnmitted that in the second appeal
arising from the decree passed in the said partition suit,
the Hgh Court did not disallowthe claimof tenancy right
as Otikuzhi kananmdar by the defendant No.2 but kept. such
guestion open wth liberty to defendant No.2 to raise such
cl aim before the executing court.

The plaintiff in the partition suit have 2/5th share in
the properties in suit. The properties had an put standing
nortgage of 1095 Mal abar Era (1920 A.D.). Such nortgage
right had devolved on the first defendant. The Second
def endant took a sale deed from Kochukesavan claimng to be
son of original owmer Ummini. The second defendant also
obtained a release deed of nortgagee’s right fromthe first
def endant who was husband of second defendant.

M. Poti has submitted that it has been held by the
court that as Kochi kesavan was not the son of Unmini, the
defendant No.2 did not acquire any title to the properties
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in suit by virtue of the sale deed executed by the said
Kochukesavan. There is however no dispute that the defendant
No.2 obtained a deed of release from her husband, the
def endant no. 1 surrendering hi s i nterest as
O tikuzhi kananmdar. Accordingly, even if the defendant No.2
had failed to obtain any proprietary right in respect of the
said properties, her right as Otikuzhi kanandar did not
di sappear. There is no dispute that the suit properties had
an outstandi ng nortgage of 1095 (Ml abar Era). Such nortgage
right must be held to have devolved on defendant No.2 in
vi ew of the said deed of rel ease executed by defendant No. 1.

M. Poti has contended that a release is also a
transfer of property and is terned as rel ease only because
it is executed in favour of a person who is entitled to seek
such transfer by virtue of a superior right. If a person who
obtains a release, has also right of ownership of the
property, the two rights nerge in the sanme person by
operation of law. Wen the two rights devolve on the same
person, there is nerger of nortgage in the ownership right
and the  nortgage does not survive except for certain
pur poses such —as subrogation etc. On the other hand, if the
nort gage conveys whatever rights he has to a person who has
no title to the property, there is no question of merger by
operation of |aw and whatever the rights the nortgagee had,
only devolve on the transferee. Such transferee, therefore,
by the purported rel ease, gets the rights of the nortgagee.

M. Poti has submitted that inthe facts of the case
there is no question of subrogation. Subrogation arises only
when a person who has interest in the property such as owner
or a superior nortgagee pays of ‘a nortgage. Normally, there
woul d be extinction of the nortgage right in such a case but
nortgage security is kept alive for certain purposes to
protect the interests of the person who discharges the
nortgage debt. In this connection, M. Poti has referred to
Section 92 of the Transfer of ~Property Act. M. Poti has
submitted that when a person who purports to take a rel ease
has no superior title to the property, there is no /question
of subrogation because subrogation under Section 92 of
Transfer of Property Act arises only when -any /person
referred to in Section 91 redeens property subject to
nor t gage.

M. Poti has submtted that in this case the defendant
No.2 has no ownership or prior interest in the property. She
however purported to redeem the property although it ~was
found that she had no right to redeem In such a case, by
di scharging the liability under the usufructuary nortgagee,
the defendant No.2 did not get any title other than that of
the usufructuary nortgagee since held by defendant No.1. M.
Poti has, subnmitted that unfortunately the H gh Court failed
to appreciate the facts of case and cane to a wong finding
that by the deed of rel ease executed by defendant “No.1, the
defendant No.2 did not get the Otikuzhi kanandar’s right in
the di sputed property.

M. Poti has submitted that the amended provisions of
Land Act canme into force when the suit for partition was
pending. Since the Otikuzhikanam was created in 1905
(Mal abar Era) corresponding to 1920 AD and the defendant
No.2 had built her residence on the said land under
nortgage, she was entitled to claim tenancy right on the
said land under the Land Act and such nortgage was not
redeemable. M. Poti has, therefore subnitted that the
i mpugned deci sion should therefore, be set aside and the
deci si on of the executing court should be affirned.

M. lyengar, the learned Senior counsel appearing for
the respondent No.1 has however refuted the contentions of
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M. Poti. M. lyengar has submtted that on the death of
Umini, his five sisters inherited the right, title and
interest of Umini in the properties in suit. They executed
a deed of usufructuary nortgage (locally known as
O tikuzhi kanam) in favour of a son of one of the sisters
nanely defendant No.1 in 1095 ME. Wile the first defendant
was in possession, his wfe nanmely defendant No.2 took a
sal e deed of the equity of redenption fromone Kochi kesavan
in 1124 ME. (1949 A D and on the strength of such sale
deed, paid off the nortgage amobunt and obtained a deed of
release in 1124 ME. itself from the first defendant and
remai ned i n possession. The two sons of two deceased sisters
are the plaintiffs in the Partition Suit (O S. No.115 of
1964) who clainmed their 2/5th share on paynent of
proportionate nortgage amount borrowed wunder the said
nortgage of 1095 ME. The said suit was resisted by
def endants Nos. 1-and 2 on two grounds nanely (a) sal e deed
taken by second defendant from Kochukesavan was valid and
def endant 'No. 2 having extinguished the nortgage by paying
off the '‘nobrtgage debt to the first defendant, she becane
absol ute owner— and (b) defendant No.2 had perfected her
title by adverse possession.  The trial court, though found
that the sale deed executed by Kochikesavan was invalid,
di smssed the suit on the ground of adverse possession. The
appeal court however  negatived the finding of adverse
possession in favour of defendant no.2 and passed a
prelimnary decree for partition of 2/5th share and for
consequential relief. The second -appeal was also disnissed
by the High Court by keeping the claim of ‘the alleged
tenancy right of defendant No.2 under the anmended provisions
of Land Act open.

M. lyengar has submitted that the plaintiffs applied
for the issue of a commission and separate allotment of
2/ 5th share decreed in their favour by the prelinnary
decree. The conmi ssioner also ascertained the value of
i mprovenents payable to defendants. On the basis of
conmi ssioner’s report and plan, final decree was passed by
the trial court on 18.8.1979. Such plan has been filed as
Annexure Il to the counter affidavit of the respondent in
the special [|eave petition. The | and where the building put
up by the predecessor of the appellant stands, ~has been
allotted to appellant and other heirs of defendant No.2 and
what has been allotted to the respondents is only the
sout hern west portion neasuring 25.40 cent (ABCDE plot).

M. lyengar has submitted that only with an intention
to frustrate the final decree in favour of the plaintiffs,
inthe said partition suit, the defendant No.1 filed an
application before the executing court «claimng tenancy
ri ght under the anmended provisions of Land Act although such
contention was not at all tenable in law. M. lyengar has
submitted that the possession of the appellant was - not under
the nortgage of 1095 (ME) because that nortgage did not
subsist after the release was taken by defendant  No.2
Lakshm Kalyani. That apart, the plot where the building
stands has not been sought to be recovered by the tenth
def endant appel |l ant because the sane was allotted to the
appel  ant and ot her heirs of defendant Nos.1 and 2 and fina
decree having been allowed to be passed allotting the
specific plot to the plaintiffs and giving themthe right to
recover possession thereof, it is not open to the appellant
to object to the recovery of possession in execution

M. lyengar has submitted that the Hi gh Court has held
that the sale taken by defendant No.2 from Kochi kesavan
being invalid, she had not got any title to redeem Hence,
she having paid off the nortgage debt and by taking a
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rel ease fromthe first defendant, has not becane a nortgagee
on account of taking the said release. M. Ilyengar has

submitted that if a stranger to the nortgage pays off the
nort gage debt, such stranger does not becone nortgagee and
the doctrine of subrogation is also not applicable to a nmere
stranger who volunteers to pay off the nortgage debt of
anot her without any assignnment or agreenent for subrogation
when such stranger was under no |egal obligation to nmake
paynment or under any conpulsion to nmake paynent for
possessi on of the property.

In support of this contention M. lyengar has relied on
a decision of Calcutta H gh Court in Gurudeo Singh versus
Chandri kah Singh (ILR 36 (1909) 193). It has been held in
the sai d decision that:

"The doctrine of  subrogation is not

applied for a nere . stranger - a

vol unteer who has  paid the debt of

anot her without any assi gnment or

agreenment  for subrogation being under no

| egal obligation to make the paynent and

not being conpelled to do so for the

preservation of rights or properties of

his own."

"That principle is, that subrogation as

a matter of right is never applied.iin

aid of a nere vol unt eer. Legal

substitution into the rights of a

creditor for ‘the benefit of  a third

person takes place only for his benefit,

who being hinmself a creditor, satisifies

the lien of a prior creditor, or for the

benefit of a purchaser who extingui shes

the encunbrance wupon his estate or of a

coobliger or surety who discharges the

debt, or of an heir who pays the debt of

the successi on.

*khkkkkkkk*k *khkkkkkkk*k*kx *khkkkkkkk*k*kx

Any one who is wunder no obligation or

liability to pay the debt is a stranger

and if he pays the debts heis-a nere

vol unteer. "

M. lyengar has submitted that the said decision of the
Calcutta High Court has been approved by the Privy Counci
in Janki Nath versus Pranath (1940 PC 38). It has al so been
contended by M. lyengar that the position of defendant No.2
was that of a volunteer paying off of nortgage debt. But by
such paynent, she had not becone the nortgagee. The
contention that the defendant No.2 had in law becone an
assignee of the nortgagee right of the defendant No.1. is
not at al | tenabl e because rel ease brings about
extingui shment of an encunbrance but an assignnment is a
transfer of encunbrance of one person to another. Moreover,
it is not the |law that any person who volunteers to pay off
a nortgage debt will be a nortagage by such payment.

M. lyengar has also submtted that even iif it _is
assuned that by the release, the defendant No.2 was
subrogated to the rights of a nortgagee, the I|ega
consequence of such a transaction is not that a subrogee
becomes a nortgagee. In support of this contention M.
lyengar has referred to the decision of this Court in
Vai ravan Saraswat hi versus Eachanb Theri (1993 Suppl (2) SCC
201). It has been held in the said decision that one of the
rights which vest in the junior nenber of a tarward is to
see that the property is duly conserved. Such a right
includes a right to redeemthe property by paying the debt
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out standi ng against the tarward. It is an incidence of
ownership or co-proprietorship which flows fromthe nature
of toward. But the person who thus conserves the property
does not step into the shoe of the co-nortgagee so as to
acquire right wunder Section 4A (i)(a) of Land Act. He is
only a surety holding the property on behalf of the toward
subject to right of contribution. Therefore, a junior nmenber
of a toward in Kerala who redeens the nortgage and is in
possession for nmore than 50 years, is not a nortgagee
holding the Iland conprised in a nortgage" so as to acquire
ni ghts of a tenant under Section 4A of the Land Act.

M. lyengar has submitted that the defendant No.2 by
payi ng off the nortgage debt to defendant No.1 in taking
release from him may have a claim in equity which a
stranger volunteering to pay off a nortgage debt may claim
but by no stretch of inagination, she gets assignnment of
nortgagee’s right. ~ M. lyengar- has, therefore, submtted
that this appeal should be dism ssed with cost.

After giving careful consideration of the facts and
circunstances of ~the case and the  subm ssions nade by the
| earned counsel” for the parties it appears to us that the
predecessor-in-interest of the appellant Sm Lakshm Kal yan
(defendant No.2) intended to purchase the superior interest
of the landlord in respect of the properties involved in the
said partition suit. She obtained a sale deed executed by
one Kochi kesavan on the footing that the said Kochi kesavan
was the son of the adnitted owner of  the aforesaid
properties nanely ‘Umini. After obtaining such sale deed
fromthe said Kochikesavan, she obtained a deed of rel ease
of Otikuzhi kanam interest of her husband the respondent
No.1l. Such action of obtaining a deed of release fromthe
defendant No.1 was presunably taken to nmke the  superior
title to the properties, purported to have been validly
acqui red from Kochi kesavan, free from all incunbrances.

It was not the case of the defendant No.2 Lakshni
Kal yani that she had in reality obtained a deed of
assi gnment of Qtikuzhi kanandar’s interest from her husband
the defendant No.1 by the said deed of rel ease or that she
had i ntended to obtain such assignnent. As a matter of fact,
inthe witten statenent filed by the defendant No.2 in the
said suit for partition, it was contended by her that the
suit for partition nmust fail because the predecessors-in-
interest of the plaintiffs namely two sisters of Umini had
no interest in the property and she having purchased the
properties in suit from Kochi kesavan the son of the admtted
owner Unmini, had derived title to the property. It was al so
contended by the defendant No.2 that she had been possessing
the said properties openly and as a right by asserting her
title as owner and had also constructed her residentia
buil ding on a portion of the properties involved in
partition. Accordingly her title had, in any event, been
perfected by adverse possession. The trial court nowever did
not accept her case of acquisition of title on the strength
of sale deed executed by Kochi kesavan because it was found
that the said kochi kesavan was not the son of Ummi ni. Her
title by adverse possession was however found by the tria
court and the partition suit was disnmissed. The court of
appeal , however, did not accept the case or adverse
possession found in favour of the defendant No.2 and the
plaintiffs being sons of tw sisters of the said Unmni,
their 2/5th share in the properties in suit was decreed.
Later on, by the final decree, specific plot has been
allotted to the plaintiff and defendant No.1l being a son of
one of the sisters of Umini was also held to be a co-sharer
and the plot where the famly residential building stands,
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has been allotted in the share of the successors-in-
interests of defendants Nos. 1 and 2 after taking note of
the inprovenents effected on the plot allotted to them

It was only when the claimof title to the properties
in suit as made by the defendant No.2 on the strength of the
sal e deed executed by Kochi kesavan was negatived by the
courts below, the defendant No.2 clainmed tenancy right by
contending that O tikuzhi kanandar’s right of defendant No.1
havi ng devol ved on her by obtaining a deed of rel ease from
the defendant No.1l, she became a tenant under the amended
provi sions of the Land Act, which cane into force during the
pendency of the Partition Suit. The Hi gh Court, although
di sm ssed the second appeal preferred by the defendant No.2
against final decree in the Partition Suit, did not go into
such contention raised by the defendant No.2 and Kkeeping
such question open, granted liberty to the defendant to ra
se such contention before the executing court.

Inour view, the contention raised on behalf of the
appel l ant, the tenth defendant” in Partition Suit (a son of
def endant's Nos. 1 and 2), by M. Poti, the |earned senior
counsel , that —since defendant No.2 could not acquire any
superior interest in the properties in question by virtue of
invalid deed of sale  executed by Kochi kesavan, the deed of
rel ease obtained by her ~ from defendant . No.1 will anount to
transfer by defendant No.1 of his Qtikuzni kanandar’s
interest in favour of defendant No.2, though ingeneous, can
not be accepted.

The defendant = No.2 was a stranger to the nortgage. In
law, she was only ‘a wvolunteer ~who had obtained a deed of
rel ease from a nortgage of such nortgagee s interest by
payi ng off nortgage debt. Such stranger, who had vol unteered
to pay off the nortgage debt and obtai nhed a deed of rel ease
fromthe concerned nortgage, does neither acquire a right of
a suprogee nor of the nortgage. Such stranger vol unteering
to pay off nortgage deed may have a claimin equity against
the nmortgagor but by such action the said stranger does not
step into the shoe of the nortgage because a deed of rel ease
executed by a nortgage on satisfaction of nortgage  debt,
only extinguishes the nortgage. Assignment of nortgagee’s
right is possible only on the existence of" such right.
Hence. extinction of nortgagee’s right is ex facie
i nconpatible with the concept of assignnent of such right in
favour of another. The extinction of nortgage by the deed of
rel ease therefore, does not create an assignnment - of
nortgagee’'s interest in favour of the person paying off
nortgage debt when such person had no obligation to pay off
such debt and had also no interest in the property.

In our view, the principle of |aw enunciated in Guruded

Singh’s case (supra) since approved by the Privy Council in
Janaki Nath’s case (supra), squarely applies in the facts of
this case. |In Variavarn’s case (supra) this court has al so

held that sinply on account of paying off nortgage debt and
obtaining release froma nortgagee, a Junior nmenber  of a
toward who had obtai ned such rel ease, does not step into the
shoe of the nortgagee.

In the aforesaid facts, no interference is called for
in this appeal and the same is disnissed with costs.




