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This is a wit petition seeking the quashing of a
notification dated 12th March, 1992, issued by the State of
Raj ast han, amendi ng the Rajasthan Col oni sation (Allotnent
and Sale of CGovernment Land to~ Pong Dam Qustees and their
transferees in the Indira Gandhi Canal Col ony Area) Rul es,
1972. The wit petition also seeks directions to the State
of Rajasthan to recognise allottees of land allotted to them
as khatedars i mediately on the expiry of ten years fromthe
date of original allotnment; to withdraw t he cancel lation of
allotnments where allotnents had al ready been cancell ed; and
to allot land to oustees who had not yet been allotted any.

Construction work on the Pong Dam on the river Beas
conmmenced in the year 1960. The | and whose acqui sition was
requisite for the purpose then fell wthin the State of
Punj ab. After the reorganisation of State boundaries on 1st
Noverber, 1966, that land fell within the territorial limts
of the State of H machal Pradesh. Although (the waters
i npounded by the Pong Damwithin the State of Hmacha
Pradesh, the benefit thereof accrued to a dom nant extent to
the State of Rajasthan.

The problenms thrown up by the acquisition of the Iand
were considered first between representatives 1962, ‘at a
nmeeting with the then Union Secretary for Irrigation -and
Power and the representatives of these two States, it was
agreed that oustees of the Pong Dem the Rajasthan Feeder
and the Beas Sutlej Link would be eligible for allotnment of
land in the Rajasthan Canal area, i.e., in the State of
Raj ast han. Meetings were then held between representatives
of Union Mnistry of Irrigation & Power and representatives
of the States of Rajasthan and Hi nmachal Pradesh fromtine to
time. The CGovernnent of Hi machal Pradesh estimated in 1969
that a total nunber of 20722 persons would be ousted by
reason of the acquisition and gave this figure to the
conmittee of Secretaries. It was accepted by the committee
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and placed before the committee of the concerned Chief
M ni sters. These figures were not questioned by the
Raj ast han Government. There were sone difficulties that then
arose between the two States. The concerned Chief Mnisters
decided that the matter be finally left to the Cabinet
Secretary. The min points of dispute related to the
eligibility for allotnment of Iand for resettlenment and the
eligibility of successors to |and holders who had |awfully
inherited land owning rights after 1961. The definition of
oustee had been mutually agreed to be, so far as is
relevant, this :

"For the purposes of resettlenent

of and "oustee’ from the Beas

Project area, one nust be a person

residing pernanently within the

area acquired for the construction

of the Beas Project either wth

effect from or, earlier than the

31st ‘March, 1961, whether as a | and

owner, tenant, |andless |abourer or

an artisan."

At a neeting held on 3/4 Septenber, 1970, the Chief
M nisters had agreed-that,  irrespective of the extent |and
acquired from an oustee, an oustee famly would be given an
allotment of 15.625 acres. This was based upon the view of
the Planning Conmi ssion about viable holdings for the
pur poses of agriculture. On 14th Decenber, 1968, the
concerned Chief Munisters agreed that artisans, |abourers,
| andl ess tenants, etc. would be given house sites within the
abadi areas but no land as such, ‘and the abadi areas were to
be included in the total of 3.25 | akhs acres to be set apart
for oustees in the Rajasthan Canal Project area. The oustees
were tn pay a concessional price for the land allotted to
them the basis being the price payable by Rajasthan
| andl ess | abour allotted land in the area. The Rajasthan
Col oni sati on Departnent was expected to provide housing,
roads, water supply, etc. for the houses that were to be
paid for by the oustees. It was agreed on 3rd/4th Septenber,
1970 by the Chief Mnister of H nachal Pradesh, at a meeting
of the Chief Mnisters of the concerned States, that,
al though the total requirement of land on the basis of
15.625 acres for 20722 oustee famlies would be 3.25 1akh
acres, he would be content with a maxi mum of 2.25 | akh acres
and conpensate allottees left out within H nachal Pradesh
itself. Pong Damoustees certified as such by the Himacha
Pradesh Government on the application of the criteria agreed
between the Chief Mnisters of Rajasthan. and H macha
Pradesh would be entitled to allotnent as aforestated. It
was agreed that each oustee would cultivate the /land
personal ly and the entire hol ding woul d be brought under the
pl ough within a the tine to be specified under Rules; that
he would not sub-let the holding or any part thereof; that
he would reside in the chak abadi; that he would " not be
entitled to transfer the land in any way for a period of 10
years from the date of allotnment; and, in the event of any
breach of these conditions, the land alloted would revert to
the State. In his note dated 3rd July, 1972 wherein he nade
his recomnmendati ons wupon the points left to his decision
the Cabinet Secretary, with great prescience, observed, "I
woul d wi sh to enphasise that this is an uni que case of |and
acqui sition oustees being rehabilitated in a State different
fromthe one in which the land is acquired. There can be no
rules and regulations in regard to such an adhoc
arrangenent. The matter can be governed purely by goodw ||
between the reservoir land donor State and the irrigat on
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beneficiary State and by humanitarian consi derations".

On 15th Septenber, 1972, based upon what has been set
out above, the Governnent of Rajasthan
Col oni sation (Al lotnent of Governnent
Qustees in the Rajasthan Canal Col ony)
Rul es stated that the CGovernnent of Rajasthan "shall reserve

| and

in specific areas of Rajasthan

allotment to oustees and the all ot ment

shal
3, 4

be made only out of this land. For our
and 6 are relevant, and they read thus:

"(3) An Qust ee | and owner
fulfilling the condi tions of
eligibility specified in such rules
(1) and (2), my be allotted for
hinsel f and his fanily one square,
i.e., 15.625 acres, of |land under
these pules by t he Al lotting
Authority.

(4) An Qustee who is only a tenant,
| andl ess | abourer or ~an artisan
shall _not— be entitled to all otnent
of any agricultural land under
these rules and he shal | be
entitled only ‘to allotnment of a
house site for the rehabilitation
of the CQustees.

(6) Terns and condi tions of
al | ot ment

Al l ot rents of land nade under these
rules shall be made and shall be
deened to have been nmade under the
following terns and condltions :

1. The allottee shall pay to the
State CGovernment the price for the
allotted and of such scale and in
such manner as laid down in rule 7
of these rules.

2. Subject to t he provi si ons
contained in t hese rul es t he
Raj ast han Col oni sati on (CGenera
Col ony) cnndi tion, 1855 shal
apply.

3. Initially an allotnent shall be
on ghair- khatedari tenure only and
to the allottee no khatedari rights
shal | accrue in any I and SO
allotted till the expiry 20 years
fromthe date of allotment and till
the full price of the | and together
with all other dues of the State
Governnment, if any, he has been
pai d by him to the State
Gover nnent .

4. During the period of ghair
Khatedari tenure, allottee shal
nat have any al i enabl e and
transferable rights in the |Iand and
shall not transfer or alienate the
land to any other person in any
way, e.g., by sale, nortgage, gift,
transfer, lease or otherwise. No
transfer or alienation of |and even
in t he form of Nokar nama
Mukti arnama, Tabliknama, |krananma
or the like shall be perm ssible.

nmade t he Raj ast han

Pong Dam

1972. The

Col ony for
under these rules
pur poses, Rules
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Provided that after the expiry of
10 years fromthe date of taking
over possession by the allottee and
subject to allottee having paid the
full price of land allotted to him
the Col oni sation Conmm ssi oner may,
on the application of the allottee
after satisfying the hard and
exceptional circunstances exi st
allowthe allottee to relinquish
the land allotted to himin favour
of the State ; Government on refund
of the price paid by him for the
said | and.

Provided further that no order
under the first- proviso allow ng
reli nqui shnment” shall be passed by
the Col oni sat ion Conm ssi oner
wi t hout obt aining the previ ous
apprioval of ~the State ~Governnent.
In case t he State Gover nnent
refuses to give such approval, the
Col oni sati on Conmi ssi oner may all ow
the allottee to transfer the |and
in favour of any other person

5. Wthin six / nonths of the date
of possession the allottee shal
have to start \|iving permanently-in
Chak Abadi of the allotted land.

6. The allottee shall cultivate the
allotted land personally and this
personal cultivation shall exclude
any ot her nmeans of cultivation
except by neans of own |abour, or
by the [|abour of any other nenber
of one’s famly or by hired | abour
under one’'s famly or by  hired
| abour under one’'s or one’'s famly
nmenbers personal supervision  and
presence.

Provided that in the case of a
person who is widow or a mnor or
subject to any physical or nental
disability or is a nenber of the
Armed Forces of India or who being
a student of an educati ona
institution recognised by the State
Covernment, is below the age of 25
years, land shall be deened to be
cultivated personally even in the
absence or such per sona
supervi si on.

7. The allottee shall bring the
entire culturable allotted |Iand
under plough wthin a period of 6
nmont hs of the date of allotnment and
shall fully wutilise the irrigation
water for cultivation of allotted
| and.

8. Except where the allottee is a
menber  of the Armed Forces of
India, he or a nenber of his famly
shall remain personally present on
the allotted land at the tine of
every annual i nspection during
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G rdawari .

9. The allottee has to produce his
identity card on demand as and when
demanded by the Colonisation or
Revenue Authorities of the area.

9 (a). An allottee, possession of
whose acquired |and had not been
taken before the allotment of |and
to him under these rules, snal
have to pr oduce bef ore t he
Allotting authority a certificate
fromthe Land Acquisition O ficer
of Hi machal Pradesh Gover nnent
regardi ng handing over of t he
possession by himof the acquired
land within a period of the nonths
of the harvesting of the <crop
standing at~ the time of issue of
the certificate by the Certifying
Aut hority.

10. In case of any breach of any
terms and conditions by the
allottee the allotnent of |and made
to him shall” be liable to be
cancel | ed by the allotting
authority or by the Collector and
the land shall revert to the State

Gover nnent free from al
encunbr ances and wi t hout any
liability of paynent of

conpensation. He shall be neither

liable to any action which may be

taken under the provisions of the

Act and the Rajasthan Col oni sation

(CGeneral Col ony) condition, 1955."

On 2nd, 3rd and 12th  Septenber, 1981, the Chief
M ni sters of Rajasthan and H machal Pradesh net and arrived
at a Menorandum of Understandi ng. They revi ewed the case of
the 9169 Pong Dam oustees who had been allotted lands in the

Raj ast han Canal Project area in the light of the problens
experienced by them As a result of detailed examnation and
consi deration, it was found that 2594 -allottees were

continuing to cultivate the allotted land but their nmain
problemwas with regard to the provision of infra-structura

facilities and anmenities. The Chief Mnister of Rajasthan
assured his counterpart that every effort would be nmade to
provi de essential basic anenities. There were 689 oustees
who had been allotted land but had sold or otherw se
transferred it; it was agreed that these were not fit cases
for review. In regard to the remaining cases of 5886
allottees, it was agreed that Rule 6(7) of the 1972 Rul es
woul d be anended to provide for the cultivation of 50% of
the irrigated land in the first year after comencenent of
irrigation and the balance 50% before the end of the second
year, while the allotted unirrigated | and shoul d be brought
under cultivation before the end of the third year

According to this Rule, oustees who were allotted |and were
required to take over physical possession within 45 days of
receipt of the notice of allotment, but 2289 allotnent
orders had bean cancel | ed because the oustees could not take
possession within that period. It was decided that these
cases would be reviewed and the Rules would be anended to
increase the period from45 to 90 days and that a period of
60 days fromthe date of publication of the amended Rules in
the Gazette would be provided to eligible persons to submt
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their applications. Rule 6 prescribed various alternative
net hods t hrough which the allotted |ands could be cultivated
by the allottees but the allottee was not permtted to have
the land cultivated by servants, on wages payable in cash or
ki nd, manager or agent. It was agreed that Rule 6(6) should
be amended to include the nethods of cultivation provided
for in Section 4(vi) of the Rajasthan Coloniation Act and to
review cases in which allotnment orders had been cancelled on
this account. In relation to Rule 6(3), and this is very
relevant, it was agreed that the period for acquisition of
khatedari rights would be reduced from 20 years to 10 years
provided that, before the acquisition of these rights, al
dues payable to the State Governnment had been fully
di scharged and the right to sell the allotted | and woul d not
accrue before the expiry of 20 years from the date of
allotnment. There were cases in which the lands originally
allotted to the oustees  were not situated in the comuand
area of Rajasthan Canal Project or, being situated in that
area, were not irrigable and cancellations of allotnent had
been nade. ~Those cases were agreed to be reviewed and
cancel | ation orders wthdrawn. It ~was also agreed that
before allotnent orders were issued, encroachnents on the
allotted lands should first be removed. These anmendnents to
the 1972 Rules, it was agreed, would be made within three
nonths. The anendnents were duly carried. out and on 22nd
April, 1982, the /Rejasthan Colonisation (Allotment of
Government Land to Pong Dam Qustees in the Rajasthan Cana
Col ony) Anmendment Rules, 1782, were published.

On 12t h Mar.ch, 1992, the i mpugned Raj ast han
Col oni sation (Allotrment  and Sal e of Governnent Land to Pong
Dam Qustees and their transferees in the Indira Gandhi Cana
Col ony Area) Rules, 1992, were published. Section 3 thereof
amended sub rule 3 of Rule 6 and in the proviso thereto, for
the expression "20 years", the expression "25 years" was
substituted. Section 4 introduced a new rule, Rule 6-A. Sub-
clause (1) thereof may be reproduced

(1) Notwi thstanding anything to the

contrary contained in these rules,

the land reverted to the State

CGovernment under sub-rule 10 of

rule 6 as a result of transfer or

alienation of the allotted land in

breach of sub-rule (4) of rule 6 of

the rules, nmay be sold by way of

special allotrment to the purported

transferee who has been a bonafide

resi dent of Rajasthan and has not

been i nvol ved in antinationa

activities, and who is also in

possession of the land as on 31st

Decenber, 1991 and continues to be

in possession till the date of

reversion, after hol di ng such

enquiry as the Collector deens

proper, subject to the ceiling area

appl i cabl e to t he, pur ported

transferee under t he Raj ast han

| nposi tion of ceiling on

Agricultural Hol ding Act , 1973

(Raj asthan Act 11 of 1973).

It will be renenbered that under the proviso to Rule 6,
as it read after amendnent on 22nd April, 1985, pursuant to

the agreenent between the Chief Mnisters of Rajasthan and
H machal Pradesh at their neetings in Septenber 1981, the
allottee had no right to sell the land allotted to him
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before the expiry of 20 years fromthe date of allotnent.
Ten years later the proviso was wunilaterally anmended to
increase the period of 20 years fromthe date of all otnent
to 25 years. The introduction of Section 6-A entitled the
Raj ast han Government to sell "by way of special allotment”
| ands which had reverted to the State Governnent as a result
of transfer or alienation in breach of Rule 6(4) to the
purported transferees if they, were bonafide residents of
Raj ast han and i n possession of the reverted | and.

Put shortly, the principal ground of the wit petition
is that the State of Rajasthan, having obtained the benefit
of the waters inmpounded in the Pong Dam reneges on its
obligations to the Pong Dam oustees and discrimnates
against them and in favour of the Rajasthanis. The case is
supported to the hilt by the affidavit in reply to the wit
petition made on behalf of the State of Hi machal Pradesh on
20t h August, 1992.

The affidavit states that on account of the
construction of the Pong Dam a total area of 69932.32
hectares was acquired and approxinmately 30,000 fanmilies,
scattered in 339 tikkas, ~were,~ uprooted. CQut of these,
16,100 families were considered eligible of land all otnent
in Rajasthan. The affidavit recites the history of neetings
bet ween representatives of the States of Rajasthan &
H machal Pradesh and records that 9195 allotnments had been
nmade upto the year 1980 but, at the tine when the affidavit
was filed, "only 2537 allotnments renmi ned in-tact while the
remai ni ng 6658 allotments were cancelled by the allotting
authorities of Rajasthan under the harsh application of the
allotment rules, 1972". Meetings were held by the Chief
M nisters of Rajasthan & Hi nmachal Pradesh in Septenber 1981
and a Menorandum of Understanding was signed. on 13th
Sept enber, 1981, which incorporated various steps and
nmeasures that were required to be initiated by the Rajasthan
Government in the form of amendnent ~of the 1972 Rules in
order to facilitate the resettlement of the oustees in
Raj ast han and, accordingly, the (1982 anendnent was carried
out pursuant to the 1992 anendrnent of the Rul es, which was
i mpugned in the wit petition, the Allotting Departnent,
Raj ast han, had started to i ssue —notices wupon oustee
allottees to appear in the court of S.D.M R, Raisingh Nagar
and Suratgarh in District Ganganagar. Approximtely 4000
oustees had appeared accordingly. 556 norabbas alloted to
the oustee allotees had been cancelled for violation of Rule
6(5), 6(6) and 6(7) and in 1373 cases reversion proceedi ngs
in favour of the Rajasthan Governnent had been started to
enable sale of the lands to the purported transferees. At a
Moni tori ng Sub-Commitee neeting held at New Delhi on 30th

Cctober, 1991, it was decided that the cases of illega
transactions should be verified by joint survey, inspection
or verification by the Tehsildar, Reset t I .enent &

Rehabi litation, Anupgarh, and the Revenue  Tehsil dar

Raj ast han, and | ands beconing avail able upon cancellation
thereafter should be allotted only to Pong Dam oust ees ™"but
the allotting authority Rajasthan has conducted one sided

survey An extract of the aforesaid neeting is reproduced
in the affidavit and is instructive :

"After discussion, it was decided

that the cancel l ati on of | and

should be proceeded wth after
joint inspection/ wverification by
the Tehsildar, Anupgarh under the
DCR&R  and t he Tehsi | dar of
Raj ast han Governnent. The | and thus
avail able may be allotted only to
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their
Under

the Pong Dam Qustees and its
physi cal possession delivered to
the genuine oustees authenticated
by the DCR&R, SDM Raisingh Nagar
infornmed that it would only be
possi ble after the ban was lifted."
The 1972 rules being "very harsh
anmendnment had been agreed to in

to the allottees”,
the Menorandum of

st andi ng si gned by t he Chi ef M nsters as
af orementi oned. The affidavit states,

"Therefore the insertion/addition
of new rule 6(A) in the aforesaid
rules unilaterally by the Rajasthan
CGovernment is prejudicial to the
interest of the Pong Dam Qustees.
Mor eover, detail ed enquiry as
agreed to inthe meeting of the
Chief Mnisters of both the States
held at New Delhi on 9th April
1992 has not been held and the
oustee allottees have not been
af f or ded due opportunity of
hearing. A notice was issued in the
Daily Newspaper "Jansatta" dated
14th April, /1992 requiring 1980
Qustees to present thenselves in
the court of SDM Raisingh Nagar on
30th April, 1992. The notices were
not personally served upon the
oustees."”

The affidavit states that

"out of t he 30, 000 upr oot ed
famlies and 16, 100 eligible
oustees families, 9196 oustees were
allotted norabbas in Rajasthan upto
the year 1980. Qut of these 6658
allotment were cancelled by the
allotting Departnent Rajasthan on
the pretext of violation of one
rule or the other of the allotnent
rules 1972 and only 2537 all ot ments
remai ned i ntact when on the hue and
cry of the Pong Dam Qustees and the
intervention of the Beas Project
Adm. and the H P. GCovernment a
Menor andum of Chief Mnisters on
13th Septenber, 1981 in which it
was, inter alia, decided to restore
all the cancelled Mrabbas of the
Pong Dam Qustees. ™

The affidavit al so states,

"Under the provisions of anended
rul es, 1982, 4734 oustees cane
forward for the restoration of
their cancelled Mrabbas. OQut of
these, 4510 cases were accepted for
restoration of t he cancel | ed
Mor abbas and 224 cases rejacted.
Qut of these 4510 accepted cases,
the possessions in 3151 cases have
been oelivered upto 30th June, 1992
while the possessions in remaining
1359 cases are pending on account
of the reasons viz. the allotted
Mor abbas are under illegal
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encroachments of the mscreants,
under stay orders of various courts
of Rajasthan, wunder dispute where
sane Morabbas has been allotted to
two different oustees, for want of
exchange where the uncommand | and
has been allotted, for review of
cancel | ati ons and possessi ons under
phase | and Il where the allotting
departrment has allotted norabbas in
papers only but the possessions are
still to be delivered".
In regard to the i npugned 1992 anmendnent, the affidavit
st ates,
"The Raj ast han CGovernment has
amended t he al | otent Rul es
unilaterally which “is prejudicia
tothe interest of the Pong Dam
Qustees which ains at reverting the
allotted lands to the Rajasthan
Covernment and its subsequent sale
to the purported transferee against
the paynment of Rs.3.00 lacs for
command land and Rs.1.00 lac for
uncommand | and. .. ... Th anendnent
in proviso to sub rule 3 of rule 6
of the allotment rules in the
aforesaid noti fication dated
12. 3. 1992 by t he Raj ast han
CGover nent under - which the period
of Khat edar i ri-ght has been
i ncreased from20 years to 25 years
has been done with a viewto gain
time for cancelling the renaining
nor abbas on sone pretext because
the oustees have fulfilled  the
conditions of the existing rules
6(3) and was due for khatedari
rights".
The affidavit states in regard to the nanner in which
the newy introduced Rul e 6-A was being inpl enented
"Even the mninmm requirenment of
natural justice are being denied by
the allotting authorities and nuch
irreparable loss has already been
incurred to the Pong Dam Qustees in
respect of the follow ng :
(i) That the allottees inspite of
applications, are not bei ng
supplied copies of the docunents
which the purported transferees
have attached al ongwi t h t he
application in support of their
possessi on of |and.
(ii) The prelimnary survey has not
been conducted jointly but one
sided survey has been conducted
ignoring the earlier commtments of

joint survey, inspite of t he
girdawi entries and deposit of
regul ar i nstal nents by the
al lottee.

(iii) That no statenent of the
allottee challenging the comments
have been recorded nor they are
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allowed to produce wtnesses to
contradi ct shown t he wr ongf ul
possessi on of the tresspassers.

(iv) The allottees have not been
govem the copy of the judgnent
passed over the reversion of the
land for going in appeal under the
provi sions of Rule 10 of the
Al'l ot nent Rul es, 1972.

c) The allotting Department has
started cancellation on fictitious
grounds in several cases where the
oustees are living in Rajasthan for
t he | ast 25 years, getting
education to their <children in
primary/ m ddl e school s, have their
rati on cards, their names appearing

in the voter lists, cont est ed
panchayat el ections, given prizes
to appr ehend Paki st han
infiltrators, even t hen their

Mur abbas have been cancelled."”
The affidavit states,
L the al l'ottees have incurred

heavy expendi ture for the
devel opnent of t he allotted
nmur abbas and in paying regular

instal ments along wth other ~dues
to the Rajasthan Covernnent- and
acquired Khat edar i rights.
Therefore, they cannot be debarred
under the provisions of new rule".
The affidavit concl udes,

"The rights of the allottees cannot

be i gnor ed t aki ng uni'l at era
deci si on because the allotnments
fall in the category of inter-state

settl enent and the consent  of the

Government of India and the HP

Government for making new rules is

absol utely necessary."

The affidavit inreply to the wit petition on behalf
of the State of Rajasthan was nade on 18t h Septenber, 1992.
It clains that the petitioners had:

"made fal se suggestions and have

tried to create mal i ce and

prejudi ce against the respondent
no.3, State of Rajasthan and have
also tried to mslead this Hon'ble

Court...... The respondent no. 3,

State of Rajasthan do not dispute

the entitlement of the Pong Dam

Qustees for allotment of |and, but

under the 1972 Rules all the

eligible and entitled Pong Dam

Qustees were granted |ands al nost

two decades back i.e. during 1973-

75. The respondent no.3, State of

Raj ast han; do not wi sh or propose

to oust any of the origi na

allottee fromhis legal entitlenent
to which the State of Rajasthan is
legally and norally bound. The

State of Rajasthan is seeking and

is making sincere efforts to oust
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and/ or regularise the lands in

possessi on of persons who have been

transferred | ands from the oustees

in cl ear vi ol ati on and

contravention to the provision of

the 1972 Rules. Mst of the present

i ncunmbents are persons who have

taken over lands fromthe origina

Pong Dam Qust ees".

This is the burden of the song. The affidavit states
that a survey conducted in Decenber 1991 showed that out of
5076 allotees only 549 were in possession of the |and
alloted, 212 allotments were |ying vacant and 4315 all ot ees
had transferred their |ands to persons who were not oustees
and these persons were in possession. The affidavit adds,

"As in maj ority of the cases

persons who had taken [|ands from

the original allottees were in

possessi on and their eviction would

have rai sed ~another hue and cry, a

pol icy decision was taken by the

State of Rajasthan that instead of

physically evicting these persons,

who had obtained valid transfers in

their favours from the origina

allottees, it would be reasonabl e,

just and proper to regul arise these

invalid transfers". (Sic).

The af fidavit states that representations and
grievances were nade to the State of Rajasthan. regarding
irregularities in the regularisations nmade pursuant to the
notification dated 12th March, 1992, that is, the inpugned
notification. Wth a viewto neet these grievances the State
of Rajasthan, by a notification dated 3rd Septenber, 1992,
whi ch was issued pursuant to a decision taken in a neeting
between the Revenue Mnister  of Hnachal Pradesh and the
Chief Mnister of Rajasthan, 1issued directions that the
allotting authorities will review all t he pr evi ous
cancel l ations and pass fresh orders after providing an
opportunity of hearing to all the allottees.

The notification of 3rd Septenber, 1992, is annexed to
the affidavit, and nmakes interesting reading. The m nutes of
the neeting pursuant to which this notification is stated to
have been issued are not annexed to the affidavit ant went
not available at the hearing.

The notification of 3rd Sept enber, 1992, makes
amendments to the Raj asthan Col oni sation (Al lotnment and Sal e
of Governnment Land to Pong Dam Qustees and their transferees
in the Indira Gandhi Canal Colony Area) Rules, 1992, and
inserts a new Rul e 8-AAA therein, which reads thus :

"8--AAA Review of Cancel | ation

order on account of breach of Rule

6(4), 6(5) or 6(6) and allotnent

order under Rule 6-A :-

(1) Not wi t hst andi ng anyt hi ng

contained in these rules, all the

orders of cancellation of allotnent

on account of breach of sub-rule

(4) of Rule (6), except those

orders which were passed after

hearing the allotted in person, and

the allotnent order under Rule 6-A

has been passed before the com ng

into force of this rule shall be

reviewed suo noto by the Allotting
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Authority and a fresh order shal

be passed, after maki ng due enquiry

with regard to the genuineness or

ot herwi se of the docunents and

ot her rel evant matters, ei t her

confirmng the or der of

cancel l ation under rule 6(10) and

the allotnent order under rule 6-A

or cancelling the allotment under

Rul e 6-A and restoring the origina

al l ot ment made under these rules.

No order shall be passed under this

sub-rul e wi t hout af f ordi ng an

opportunity of being heard to the

original allottee and the purported

transferee.

(2) Not wi t hst andi ng anyt hi ng

contained in these rules, the order

of cancellation of allotnent on

account of breach of sub-rule (4),

(5) —or sub-rule (6) of "Rule 6

passed before the cominginto force

of this rule and no order has been

passed in rule 6-A shall be

revi ewed and after due enquiry, the

cancel | ati on order may be wi t hdrawn

and an order-of restoretion of the

original allotnment may be passed by

the Allotting Aut hority on an

application presented within 60

days from the date of comng into

force of the Rajasthan Col oni sation

(Al lotment of Government Land to

Pong Dam Qust ees and their

transferee in the Indira Gandh

Canal Colony) (Amendrent) Rules,

1992, by a per son who was

previously allotted | and under

these rules.”

Rul e 8-AAA, therefore, itself acknow edges that orders
had been passed cancelling allotnents to oustees under the
provisions of Rules 6(4) wthout hearing the concerned
all ottee oustees and without due enquiry where, thereafter,
allotment orders had been made under Rule 6-A in favour
Raj asthani citizens. |t must necessarily follow that this
was also the position where there was no  such subsequent
order under Rule 6-A and also where the cancellation of
allotment was for purported breach of Rule 6(5) or 6(6).
Where, after cancellation of allotments under Rule  6(4),
allotment orders had been made under Rule 6-A or cancelling
allotments under Rule 6-A and restoring allotnments to the
original allotees, the review under Rule- 8AAA is required
to be made suo nmoto. Were, however, cancellations of
allotments to oustees had been made on account of breach of
Rule 6(4), 6(5) or 4(6) and no order had been passed under
Rule 6-A, the review is required to be made only if the
allottee oustee presents an application within 60 days from
the date of conming into force of the Rul e 8AAA

The writ petition came up before this Court on 7th
Sept enmber, 1993, when counsel for the States of Rajasthan
and H machal Pradesh submitted that a body would be set up
by the Governnents concerned so that grievances of high-
handed action against oustee allotees could first be
considered by that body and adequate protection given
wher ever necessary. The wit petition was adjourned for
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ei ght weeks to enable the Union of India and the Governnents
of Rajasthan and H nachal Pradesh to evolve a schene and
submit the same to the Court.

The wit petition next reached hearing on 22nd
February, 1996. It was subnitted then that a schene had been
drawn but it had not been considered by the Court. Pursuant
to that schene committees had been constituted at State and
District levels and they were |ooking into grievances. The
Court directed the States of Rajasthan and H nachal Pradesh
to state on affidavit that the scheme had, in fact, been
i mpl enented and State and District |evel conmittees formed.
The affidavits had stated that District Level Conmttee
neetings had been held but gave no details.

The second affidavit on behalf of the State of H nacha
Pradesh nmade referenceto the earlier affidavit dated 10th
April, 1996 and st at ed.

"The assurances and deci sions made

by the Raj ast han CGovernnment as

indicated in Paras 3 inplenented.

The matter stated in paras 5 the 7

of the affidavit dated 10th Apri

1996 requires basic amendnents in

Raj ast han Col oni sati on " Rul es, 1972,

but no such amendnents have been

incorporated in the Rules as no

copy of the Notification/Arendnment

has been supplied to the State of

H machal Pradesh by the Rajasthan

Government. In addition to the

facts stated in paras 3 and 4 of

the affidavit, it is subnitted that

the basic anenities, like roads,

drinking water, school etc. have

not been provided in nost of the

areas where allotnents ~have been

made of the Pong Dam OQustees in

Phase || by Raj asthan Governnent."

There were, the affidavit stated,

"1935 cases of 8-AAA (1) category,

out of which only 694 cases were

di sposed of before 16.10.1993 but

thereafter only 142 cases have been

decided ad 1,099 cases are stil

pendi ng with t he Raj ast han

CGovernment. There were 381 cases of

8-AAA (I11) category, out of which

31 were disposed of before 16th

Cct ober, 1993, but thereafter 69

cases had been decided and 291

cases are still pending. Mst of

the oustees against whomthe cases

were previously decided by the

Revenue courts of Rajasthan under

Rule 6-A have filed Review Appea

applications in the conpet ent

courts of Rajasthan which are stil

pendi ng for decision. The Pong Dam

Qust ees are att endi ng vari ous

courts for getting justice and they

have attended these courts 12/15

times for the last two and a half

years which has caused a also to

state what work had been done by

t he conmi ttees since their

constitution.
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Pursuant to the order dated 22nd February, 1996, the

State of Himachal Pradesh filed two affidavits, the first
dated 10th April, 96, and the second dated 30th May, 1996.
In the first affidavit it was stated that a State Leve
Conmittee neeting had been held to provide basic amenities
i ke roads, drinking water, schools, dispensaries, etc. in
the areas where oustees had been allotted norabbas in the
manner provided to residents of Rajasthan. It was agreed to
re-exam ne such cases of cancellations as had been deci ded
on the basis of forged docunments. It-was agreed not to
cancel allotnents based upon the provision relating to self
cultivation or residence where the legal heirs of deceased
allottees serving in the State or Central Governnents were
involved and to review such cases where norabbas had been
cancel |l ed. The Rajasthan CGovernment had agreed that the,
period of cultivation would  comence only after rmaking
provision for irrigation in the areas where allotnents were
made. There were 1559 fresh applications of oustees
according to the Menorandum of Understanding of 12th
Sept enber,, 1981. The Hi machal Pradesh CGovernnent had
scrutini sed these applications and 965 applications had
forwarded to the Rajasthan Governnent for consideration. The
remai ni ng 594 applications were under process.
[ ot of running expenditure and harassment too. The Raj asthan
Government, thus, /is not seriously interested in the speedy
di sposal of such cases. On the basis of the above facts,
there is an urgent need for the Governnment of Rajasthan to
speed up disposal of the pending cases so that the oustees
do not face further harassment.

XXX XXX XXX

That there are 1,559 fresh

applications of t he Pong Dam

oustees pending for allotnment of

land i n Rajasthan Canal area. Under

Rule 3(1) of the Rajasthan Cana

Colony Rules, the Covernnment of

Rajasthan is required to reserve

land for allotment, but till date

to land has been reserved by the

CGovernment of Raj asthan despite the

assurances given in the inter-State

Meeting held on 13.10.1995 at New

Del hi. The Governnent of Rajasthan

is thus not adhering to t he

mandatory provisions as |aid under

the Rul es.

That the Rajasthan CGovernnent is

chargi ng higher rate of Rs.52,500/-

per square of |and neasuring 15.625

acres in Phase I from the

allottees in whose favour t he

alternative allotnments have been

made on review of their earlier

decision of cancellation of the

| and under Rule 8-A and such a

hi gher charging of the price is not

justified."

The State of Rajasthan filed an affidavit date 15th
April, 1996. Pursuant to the order of this Court dated 22nd
February, 1996. |In para 6 of the affidavit, with reference
to the work done by the District Level Conmttee, Sr
Ganganagar, it was stated

"There are total 1935 cases wore

pendi ng under Section 8AAA (1) of

1954 Act, in which cases allottees
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transferred the Iland by agreenent

to sale. The Conpetent Authority

had taken up 1935 cases for

reviewing the cases suo noto and

conduct inquiry wth reward to the

genui neness of such transfer of

land by the allottees. Til 16.10.93

total nunber of 694 cases were

di sposed of and during the period

of 17.10.93 to 31.03.96, 142 cases

were disposed of. Remmining 1099

cases are still pendi ng with

Conpetent Authority in which the

inquiries are going on. A direction

has also issued by the D strict

Level Conmittee to Conpet ent

Aut horities to di spose t he

af oresaid pendi ng cases as

expedi tiously as possible.

(ii) The Conpetent Authority  had

received 381 applications under

Section 8AAA of 1954 Act in which

cases allotnments to the allotnents

were cancelled  due-to violation of

the Allotnent/ Rules. Qut of 381

cases till 16.10.193, 31 cases were

di sposed of and from 17.10.93 til

31.03.96, 69 'cases were disposed.

Remai ning 281 cases were pending

for disposal before the conpetent

aut hority. The District Leve

Conmittee had also given specific

direction to t he Conpet ent

Authority to dispose of pending

cases expeditiously.

XXX XXX XXX

There were total nunber  of 302

cases pending bef ore Conpet ent

Aut hority for given possession. of

the land to the allottees which

could not be given due to non-

avail ability of command area, etc.

Qut of these 302 cases till

16. 10. 93, possessi on has been given

to persons and from 17.10.93 til

31.03.96, 11 persons were given

possession of |and by re-all otnent

in the conmrend area. The District

Level Conmittee had given direction

to the Conpetent Authority for

verification of the conmmmand |and

and for giving earliest possession

of the remaining 286 allottees."

Wth reference to the work done by the District Leve
Comm ttee, Bikaner and Jaisalner, it was stated that 886
oustees had been allotted | ands. CQut of these, in 158 cases
re-allotnents were made as there were no irrigation
facilities in the lands originally allotted and in 31 cases
the matter of re-allotment of land was pendi ng before the
Conpetent Authority. The State Level Committee, the
affidavit stated, had taken a decision to give to the
famlies of oustees, in the second phase, the follow ng
facilities

(i) Free ration for two years;

(ii) A grant of Rs 8,000/- per
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hectar other their loan would be

given to each famly for |and

| evel i ng

(iii) A grant of Rs 8,400/- would

be given for making houses to each

Qustees famly

(iv) Interest free loan of Rs

5,000/- in two instalnent would be

given to each CQustees famly."

It may be noted that the State of Rajasthan has not
controverted the al l egati ons made against it in the
affidavits of the State of H machal Pradesh in reply to the
wit petition and pursuant so the order dated 22nd February,
1996.

M Aruneshwar Cupta, |learned counsel for the State of
Raj ast han, submitted that the Beas waters would have been
lost to the country had the ~Pong Dam not been constructed
the subm ssion appears to us to be a non-sequitur in the
context of the wit petition. The damneed not have been
built, “but~ it was to The State of Rajasthan is the
predom nant beneficiery of the waters inpounded by it
Resi dents of the State of Hi machal Pradesh were ousted from
their lands by the inpounding of the waters. The State of
Raj ast han agreed w'th the State of H machal Pradesh to re-
settle them Twenty-four years later 'they are not al
settled. Irrigable | and, water, r oads, school s and
di spensaries are not available to all oustees allotted |and
inthe State of Rajasthan. Small wonder that sone nmay have
deserted their allotnments and some may have transferred them
for such conpensation as they could get and returned to
their native State. This really answers M.  Aruneshwar
Gupta’'s principal argunent that the oustee “allottees were
found to have invalidly transferred their allotnents or |eft
them vacant, but we shall presently have nore to say about
it. M. Aruneshwar Gupta submitted that the avernent in the
affidavit of the State of Rajasthan in reply to the wit
petition that all eligible oustees had been allotted land in
1973- 1975 had not been denied. M. Aruneshwar / CGupta
overl ooks the avernents in the affidavit of the State of
Raj asthan itself, made in reply to the court’”s order dated
22nd February, 1996. It is stated in that affidavit, which
is dated 15th April, 1996, that 302 cases were pendi ng where
possession of land to allottees "could not be given-due to
non-availability of the command ares, etc. Qut of these 302

cases till 16.10.93 possession has been given to 5 persons
and from 17.10.99 till 31.3.96 11 persons were given
possession of land by re-allotnent in the command area". It

is also stated in that affidavit that out of 189 other
court, re-allotnment had to be nmade in 158 cases as there
were no irrigation facilities on the allowed |and and the
remai ni ng 31 cases were still pending re-allotnent,

Allotnent of the lands took place in 1973-75; 'this is
the State of Rajasthan’s case. That the allottees would not
be able to sell the land allotted to themfor a period of 20
years after allotnment was a stipulation agreed to between
the States of Rajasthan and H nachal Pradesh, It was upon
that stapulation that the allottes were allotted the |and
and paid its price. Wen the 20 years period was nearing
conpletion in 1992 the State of Rajasthan wunilaterally
increased the period by 5 years by amending the proviso to

Rule 6(3). The State of Rajasthan could not change
unilaterally what was the subj ect of agr eenment as
af orestated; besides, the right to sell the land after 20

years vested in the allottee and could not be divested. As
will become clear, there is substance in the plea of the
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State of Hi machal Pradesh that the period had been increased
with a viewto gain time to cancel allotnents on the pretext
that the oustees had breached one or other condition of
allotment and that the anmendnent is a nala fide exercise of
power. Rule 6-A newy introduced in 1992, needs to be
considered in a wider context. Suffice it to say now that it
is bad because the Iland reserved for oustees nust go, on
reversion to the State of Rajasthan, to such oustees as
remai ned un-settl ed.

That the provisions of Rules 8(4), (5) and (6) have
been m s-used has been indicated in Rule 8-AAA itself and in
the affidavit of the State of Rajasthan filed pursuant to
the order of 22nd February, 1996; Rule 8-AAA provides for
the review of all order of cancellation under Rule 6(8)
where, subsequently, orders under Rule 8-AAA had been issued
"except those orders which were passed after hearing the
allotee in person*. It ~had been decided in 1992, as the
affidavit of the State of Rajasthan shows, to regularise the
possessi on of ~ the Rajasthanis ~who were in possession of
| ands allotted to oustees. It was for that purpose that
Section 6-A was then incorporated. Rule 8-AAA was required
to be introduced within a few nonths thereafter because the
State of Hinmachal Pradesh conplained of its blatant m suse
and a review of cancellations was agreed to. Rule 8-AAA
states, as already noted, that a review was required because
the oustee allottees had been deprived of allotnments in
breach of the provisions of natural justice. The nunber of
cases where this happened because of alleged breach of Rule
6(4) and subsequent application of Rule 6-A was 1935. Qut of
these, 836 cases had been disposed of by 1st March, 1996.
What the consequence of  such disposal was is not stated in
the affidavit of the State of Rajasthan. M. Aruneshwar
Gupta could not tell wus either, but, according to him no
oustee allottee could heve been put back in possession
because of a judgnent of the ~Rajasthan Hi gh Court. He did
not cite the judgnent nor give the nunber or title of the
case. For alleged breaches of Rules 6(5) and 6(6) the
position is simlar. The affidavit of the petitioner dated
28th June, 1996, states that 2063 allotnments were cancelled
upon the insertion into the Rules of Rule 6A; that, upon
review, 843 cancellation orders were affirned and only 94
cases were decided in favour of oustee allottees; and that
in 1126 cases review is pending.

Moreover, where Rule 6-A was applied and a Raj asthan
was in possession, the review under Rule 8-AAA was to be
made suo notu; ot herw se, the oustee allottee whose
allotment had been cancelled by the application of Rules
6(4), (5 and (6) was required to make an application for
review within 60 days of Rule 8-AAA coming into force. It is
reasonable to assune that upon dispossession the oustee
allottee would have retreated to his native “State of
H machal Pradesh. It is nmanifestly absurd to expect himto
read the Rajasthan Gazette and make a review application
under the provisions of Rule 8-AAA within 60 days of its
publication. The provision for reviewn Rule 8-AAA where
Rule 6-A has not been applied is illusory: the agreenent
between the States of Rajasthan and H machal Pradesh in this
behal f is not honoured.

This is not to suggest that an allottee woul d not have
transferred the allotted land. He may have, but such cases
need inquiry because the possibility of trespass, coercion
and intimdation, as suggested by the affidavit of the State
of Hi machal Pradesh, cannot be ruled out. Having regard to
their track record, the revenue authorities of Rajasthan
cannot be entrusted with the task.
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We have drawn attention to the broad sweep of the
prayers of the wit petition. M. Aruneshwar Qupta has al so
invited us to give appropriate directions. W think that
directions are necessary if the oustees are to get their
due; we are left in no doubt that the State of Rajasthan has
di sfavoured them and favoured the Rajasthani and has made
rules and inplenented themwi th that in mnd.

The notification dated 12th March, 1992 anending the
Raj ast han Col oni sati on (Al |l otnment of Government Land to Pong
Dam Qustees in the Indira Gandhi Canal Col ony) Rules, 1972,
and, consequently, the substitution of 25 years for 20 years
in the proviso to Rule 6(3) and the introduction of Rule 6-A
are quashed and set aside.

The Chief Justice of the Rajasthan Hi gh Court shal
nom nate, within 6 weeks of receipt of a copy of this order
one or nore District judges for the purpose now set out. The
notion of regularising the Rajasthanis in occupation of
| ands allotted tn oustees saw the light of the day in 1992.
Therefore, the cases of all cancellations of allotnments to
oust ees subsequent to 1st January, 1992, shall be revi ewed
by the District Judge. Notice that - he shall be so doing
shall be given to the oustee allottees concerned personally,
by registered post athe last known address and through the
agency of the Hi machal Pradesh Governnent Public notice that
all such cases are to be reviewed by 'the District Judge
shal |l be published in two newspapers printed in the
vernacular and having circulation “in H machal Pradesh,
particularly in the kangra region; also in tw newspapers
printed in Hndi ‘and having circulation in_Rajasthan,
particularly in the Indira Gandhi Canal Colony area. Costs

inregard to the individual and public notices 'shall be
borne by the State of Rajasthan. For the purpose of such
review the State of Rajasthan shall produce before the

District Judge the entire record pertaining to each such
allotment and cancellation. Even though the oustee allottee
concerned may not appear, the District Judge shall review
his case. Wwere the District Judge finds that an oustee
allottee has comritted a breach that invites the forfeiture
of his land, he shall so record. Were the District Judge
finds to the contrary, whether or not the oustee allottee
appears, he shall so record. The District Judge shall also
record, should he so find, that the oustse allottee was
forced to leave the |and because of lack of irrigetion or
ot her essential facilities such as water, roads, school s and
medi cal assistance and/or because of Coercion, intimdation
or trespass. The District Judge shall send his reports to
the conmittee now nentioned. The reports shall be binding
upon the oustee allottees and the State of Rajasthan. The
District Judge shall conmplete the task allotted to himas
soon as is reasonably possible and, in any event, within 18
nont hs of begining it.

A commttee shall be constituted by the Union of India
(the 1st respondent) within 6 weeks of receipt of a copy of
this order which shall have the Secretary, Mnistry of Water
Resources, Union of India, as its Chairman and the
Secretaries of the appropriate Mnistries in the States of
Raj ast han and Hi machal Pradesh as its nenbers. The committee
shall be responsible for the settlenent in the conmand area
of the Indira Gandhi Canal Colony in Rajasthan of al
oust ees who have secured certificates of eligibility in that
behal f fromthe State of Hi nmachal Pradesh, except those who,
havi ng been allotted |land, have been found by the District
Judge aforementioned to have forfeited it, provided that
they were not farced to leave the |and because of |ack of
irrigation or other essential facilities such as water,
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roads, schools and nedical assistance and/or because of
coercion, intamdation or trespass. Such land only shal

revert to the State of Rajasthan and it shall be utilised
for the purpose of allotnent to oustees not yet settled. The
committee shall ensure that the recommendations of the
District Judge are carried out and, where so reconmended,
the original oustee allottee shall be put back in possession
of the land allotted to him |In the event that for sone
superveni ng reason this cannot be done, it shall be the
obligation of the State of Rajasthan to nake avail able an
equi val ent extent of irrigable land in the said command area
for being allotted to him The oustee allottee shall not be
liable to mnmke any additional paynent in either event.
Wiere, on re-settlenent of oustees, additional nonies have
al ready been collected by the State of Rajasthan, they shal

be refunded. The conmittee shall ensure that essentia
facilities such as water, roads, schools and dispensaries
are available tothe oustee allottees. The directions of the
conmittee 'in regard to all matters entrusted by this order

toit and all its consequential or incidental directions
shal | be binding on the State of Rajasthan

We do not presune to inmpose a tine limt on the
commttee, for its nmenbers will share cur dismay that sone

24 years on nmany oustees remain unsettl ed.

Inits affidavit dated 18th Septenber, 1992, the State
of Rajasthan has stated that it had apprehended a hue and
cry if the Rajasthanis who had taken lands from the
allottees were evicted. Wuatever thehue and cry that m ght
arise as a result ‘of having to dispossess Rajasthanis from
lands allotted to oustees shall be the direct consequence of
the deeds of the State of Rajasthan upon which we have
adversely comented. It shall be the -duty of the State of
Raj ast han to enforce the law, maintain order and ensure that
the oustee allottee, his famly and his bel ongi ngs are un-
har med.

The writ petition is allowed accordingly. The State of
Raj ast han shall pay to the petitioners the costs of 'the wit
petition quantified at Rs.25,000/- (Rupees twenty five
t housand) .




