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ACT:

Indian Partnership Act. ss. 42 and 47-Scope of-Dissolution
of a firmconstituted for a fixed termMitual rights and
obligations of partners after dissolution suit for rendition
of accounts-Limtation

HEADNOTE:

A partnership consisting of the appellants and t he
respondent had entered into a |lease agreenment with the
Cust odi an of Evacuee Property in respect-of a nmll and took
possession of the m |l on 31st August, 1952. The period of
partnership was for 5 years being the period of the said
| ease. The partners having failed to pay one instalnent of
rent the Custodian served on the partners a show  cause
notice on 12-2-54 why the | ease should not be term nated. On
account of certain financial difficulties the parties
entered into a second agreenment on February 24, 1954.

Di sput es havi ng ari sen between appel lant's and the
respondent, the appellants filed a suit on Decenber 20. 1960
alleging that after the termnation of the |ease by the
Custodi an on May 25, 1954 the two appell ants and the respon-
dent had orally agreed not to dissolve the partnership in
spite of the termnation of the |ease and prayed for a
declaration that the partnership between them and the
respondent was still subsisting on the terns and  conditions
set out in the partnership deed dated 24th February, /1954.
They al so prayed for rendition of the partnership “accounts.
The respondent on. the other hand alleged that there was no
oral agreement between the parties and that the claim for
renditi on of accounts was barred by limtation

The trial court held that the appellants had failed to prove
that there was an oral agreenment between the parties and
that the claim for rendition of accounts was barred by
[imtation.

On appeal the High Court upheld the findings of the tria
court.

Di sm ssing the appeal

HELD :-(1) No inference of inplied agreenent can be drawn
fromthe material on record. [371E]

According to section 42 of the Indian Partnership Act,
subject to a contract between the partners a firm is
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dissolved if constituted for a fixed termby the expiry of
that term This provision makes it clear that unless sone
contract between the partners to the contrary is proved. the
firm if constituted for a fixed termwould be dissolved by
the expiry of that term [371G H
In the instant case it was indicated in the agreenent of
partnership that the period of partnership had been fixed at
5 vyears because that was the period of the |ease of the
mlls and the | ease was termni nated on May 25, 1954. [372B-(
According to s. 47 of the Indian Partnership Act after the
di ssolution of the firmthe authority of each partner to
bind the firmand the other nutual rights and obligations of
the partners continue notw thstanding the dissolution so far
as nmay be necessary to wind up the affairs of the firm and
to conplete transactions begun but unfinished at the tine of
di ssolution but not otherwise. The word ’'transaction’ in
section 47 refers not nerely to.a comercial transaction of
purchase and sale but would include also all other matters
relating to the affairs of the partnership. The conpletion
of a transaction would cover also the taking of necessary
steps in-connection with the adjudication of a dispute to
which the firmbefore its dissolution was a party. 1In the
instant case after dissolution, the partnership subsisted
nerely for the purpose of completing pending transactions,
wi ndi ng up the business and

359
adjusting the rights of partners and for these purposes and
these only the authority, rights and obligations of the
partners continued [374B-D, F-Q
(3)The suit for rendition of accounts brought by the
appel l ants on Decenber 20, 1960 was barred by linmtation
In the absence of a contract to the contrary there could be
no survival of the firmafter August 30, 1957 when the
peri od of partnership expired. [373D F]

JUDGVENT:

CIVIL APPELLATE JURI SDICTION : Civil Appeal No. 143
of 1969.

(Appeal by Special Leave fromthe Judgment & Decree dated
the 22nd March, 1968 of the Bombay H gh Court in Gvi
Appeal No. 23 of 1963).

S. T. Desai, K L. Hathi and P. C  Kapur for -the
appel | ant s.

K. S. Cooper, A B. Diwan, Vasant Kotwal and |. N.~ Shroff
for the respondent.

The Judgrment of the Court was delivered by

KHANNA, J.-This appeal by special leave is directed against
the judgnment of a Division Bench of the Bonbay High /Court
affirm ng on appeal the decision of the |earned single Judge
whereby a suit for dissolution of partnership and rendition
of accounts filed by the two plaintiff-appellants, Saligram
Rupl al Khanna and Pessumal Atal rai Shahani, against Kanwar
Raj nat h def endant - r espondent was di sm ssed. The,
partnership which was sought to be dissolved carried on
busi ness under the nanme and style of "Shri Anbernath Mlls
Corporation’ (hereinafter referred to as SAMCO. The
property which according to the appellants bel onged to the
partnership consisted of three mlls at Anbernath. One of

them was a woollen mill, the other was a silk mll and the
third was an oil and leather cloth factory wth |and,
bungal ows and shawl s attached thereto. 1In addition to that,

there was a bobbin factory at Taradeo with offices at
Bonbay, Ahmedabad and other places. For the sake of
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conveni ence the above property may be described, as it was
done in the H gh Court, as "Anbernath MIIls". Although the
case involves a tangled skein of facts, the points which
survive for deternmination in appeal are rather sinple.

The Ambernath MIIs originally belonged to a conpany called
Ahmed Abdul Karim Bros. Private Ltd. The mlls were
declared to be, evacuee property in Septenber 1951 and the
Cust odi an took over the managenent of the mills in pursuance
of the provisions of the Adm nistration of Evacuee Property

Act, 1950. It was then decided that the nmills should be
managed by di spl aced persons who had been industrialists in
Paki st an. A private limted company was forned of 31
persons for taking over the managenent of the mlls. Rs.
25,000 were contributed by each one of those persons in that
connecti on. The appellants and the respondent too were

menbers of the conmpany. Appellant No. 1 and the respondent
had mgrated at the tine of partition from Gujarat in Wst
Punj ab. The respondent was a big industrialist and |eft
behi nd| extensive properties in Pakistan. He held verified
claimof ‘rupees 23 lakhs in lieu of property left by him in
West Pakistan. The first appellant had a verified claimof
5-L177SupCl /75

360
Rs. 22,000 in respect of residential property left in
Paki st an. In addition to that, he had a disputed claim in

respect of industrial properties. The second appellant had
a verified claimof about Rs. 80,000. The two appellants
and the respondent were associ ated by the Custodian with the
managenment of the Anbernath MIIls.~ By August 1952 all the
menbers of the private limted conpany dropped out. It was
accordingly decided by the Custodian to grant, a |ease of
t he Anbernath MIlls to the respondent _and the t wo
appel l ants. On August 30, 1952 two docunents were executed.
One of the docunents was an agreenent of partnership between
the two appellants and the respondent for carrying on the
busi ness of Anbernath MI1’s under the |ease in the nanme and
style of Shri Anbernath MIls( Corporation. The ot her
docunent was the agreenent of |ease executed by the
Custodi an of Evacuee Property as lessor and the  appellants
and the respondent carrying on business in partnership under
the nane and style of SAMCO, as |essees. The subject-matter
of the |ease was Anbernath MIls. It was stated in- the
| ease that the | essees had appoi nted the respondent as their
chief representative with full powers of control, managenent
and admnistration of the entire dem sed  prenises. The
| ease was to be for a period of five years to be conputed
from the date on which the possession of the dem sed
prem ses was handed over to the | essees, subject to sooner
determ nation thereof on any of the contingencies provided
in clause 21 or on the breach of any condition on the part
of the lessees or in the event of any dispute anobng the
| essees resulting in the closure of the mlls. it was also
provided that the |essees would purchase and the ' lessor
would sell to the | essees at an agreed price the stocks  of
raw naterials, unsold finished goods, consuner’s stores,
spare parts, cars and trucks and other novables which had
already been vested in the lessor, as well as three diese

generating sets purchased by the lessor. [IIll the event of
any difference on the question of the price, the same was to
be fixed through one or nore experts. The sale was to be
conpleted within a period of three nonths fromthe date of
the agreenent. The |essees were authorised to take as
partner one or nore displaced persons who had filed clains
under the Displaced Persons Cainms Act, 1950 subject to the
prior approval of the Government. The agreement also
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cont ai ned

a provision for reference of any dispute arising

out of the agreenent of |ease to arbitrators chosen by the

parties

by mutual consent. The annual rent payable by the

| essees was fixed at Rs. 6,00,000 payable in four quarterly

i nstal ments

of Rs, 1,50000 each on or before 30th day of

each quarter. The | essees al so undertook to deposit or

furnish
security

bank guarantee in the, sum of Rs. 7.00,000 as
for the paynent of the value of raw material

unsold finished goods,, stores. spare parts and other

articles.
as under

prem ses

Clauses 17 to 21 of the agreenent of |ease read

"17. It is agreed between the Lessor and the
Lessees that when the entire claims of the
| essees filed by them under the D splaced
Persons dains Act, 1950, for all their pro-
perties are-deternmined and the conpensation
payabl e to 't hem
361
by the Government of India is ascertained, the
market value of the entire dem sed prem ses
shal | be determ ned by an expert appointed in
that behalf by the Governnent of I ndi a,
M ni stry of Rehabilitation, and such value as
is determined shall be taken as price for
acqui'sition by the Ilessees of the ful
proprietary interest in the dem sed prem ses
in the manner shown in the next succeeding
par agr aph.
18. The Lessees, being all displaced persons
from Paki stan and having left large properties
in Paki stan, have all of themput in clains in
respect of their proper-ties and other assets
left by themin Pakistan under the Displaced
Persons Cainms Act, 1950. Wwen the clains
under the said Act of the Lessees are verified
and determ ned  and conpensation payable in
respect thereof has been ascertained the
conpensation payable to the Lessees shall be
taken into consideration, and it has been
agreed as a term of this Agreenent between the
parties hereto with the concurrence of Govt.
of India, Mnistry of Rehabilitation, that™ on
such total conpensation being arrived at the
Lessees shall be allotted proprietary rights
in the dem sed prenises, in the manner ~shown
viz., in case the value of the aggregate
conpensati on payable to the Lessees is
equi valent to the value of the dem sed

as assessed, the Lessor shall convey the
denmi sed prem ses absolutely to them -as ful
proprietors thereof, their interest 'in the
demi sed prem ses being in proportion to the
conpensati on payable to each of the Lessees
and the respective shares in the proprietary
interest shall be adjusted according to the
amount of conpensation payable to each as
finally deternined.

19.1n case the aggregate anmount of
conpensati on payable by the Governnent of
India to the Lessees exceeds the value of the
dem sed prem ses as deternmined, the dem sed
premses wll be conveyed to the Lessees,
their share inter se being in the proportion
of the ampunt of conpensation payable to each
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20.1t is further agreed that in case the
aggregate anount of conpensation payable to
the Lessees falls short of the value fixed for
the demised prenises, the Lessor shall be
entitled to associate with the Lessees in the
ownership of the proprietary interest to be
allotted as aforesaid other displaced persons
who have left industrial concerns in Pakistan,
so that the total conpensation payable to the
Lessees and the others thus associated is
equivalent to the total value of the denised
prem ses and the said dem sed prenises shal
then becone the absolute property of the
Lessees and others thus associ at ed in
proportion to the total conpensation payable
to each as finally deternined.

362
21.The lease to be granted pursuance hereto
shall - be liable to determination earlier on

the settlenment of the clainms of the Lessees
and the allotnent and transfer of the ful

proprietary interest in the dem sed prem ses
as provided in clauses 17 to 20 hereof;
provided that iif the value of the ful

proprietary interest in the dem sed prem ses
exceeds the amount of conpensation payable to
the  Lessees and part of such proprietary
interest is allotted to other persons as pro-
vided  in clause 20 hereof, the Lessees shal

be at liberty to continue thelease for the
unexpi red residue of the termon the terns and
conditions and yearly rent prescribed here-
under, t he yearly _rent bei ng adj ust ed
proportionately to the ext ent of t he

proprietary interest allotted and

ansferred
to the Lessees."

According to the partnership agreenent executed by the two
appel lants and the respondent on August 30, 1952, each
partner had agreed to contribute a capital of Rs. 1,00, 000.
The anmount of Rs. 25,000 already paid by each partner to the
Custodian was regarded as part paynent of the capital  of
rupees one |akh. Each partner had one third share .in the
partnership, but it was provided that the shares would  be
adjusted by the respondent if fresh partners were taken in

the partnership. The respondent was to be the -managing
partner and was entitled to assign work in the partnership
to the two appellants. It was agreed that the appellants

were not to interfere directly or indirectly in any manner
with the nanagenent and control of the business by the
respondent . The respondent was al so authorized to form a
[imted liability company for running the business 'of the
partnership with the consent of the Custodian and the
appel l ants agreed to join the conmpany as sharehol ders - on
such terns and conditions as mght be agreed when such
conpany was forned. The period of the partnership was five
years "being the period of said | ease".

The partnership took possession of Arberath MIIs on August
31, 1952. The respondent directed the first appellant to be
incharge of the administration of the mills at Anmbernath,
while the second appellant, being an engineer, was placed
incharge of the properties, machinery and stores of the
mills. The respondent was in overall charge of t he
concer ned.

It appears that the partnership made sone progress in the

tr




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 18

first few nonths. The stocks of raw material, finished
goods, stores and other novabl es which were deenmed to have
been purchased by SAMCO under the ternms of the agreenent of
| ease were in the neantinme val ued by an auditor appointed by
the Custodi an at rupees 30 | akhs. The Custodian called upon
the partnership in April 1953 to pay a sum of rupees 7 | akhs
or to furnish a bank guarantee for the said anobunt as
provided in the agreenent of |ease. This paynment could not
be made by the partnership. There was also difficulty in
paying the sixth instalment of the rent. A cheque for Rs.
1, 50, 000 was i ssued but the same was di shonor ed.
Subsequently, arrangenents were nade to pay Rs. 1,00, 000.
An anmpbunt of Rs. 5,0,000 out of the sixth instalnent
remai ned unpai d.

36 3

On February 12, 1.954 the Custodian served a notice on the
respondent and the two appellants to show cause why the
agreenent . of [lease should not be cancelled on account of
breach' of conditions in the matter of the paynment of the
sixth quarterly instalnment ~of rent and the failure to
deposit or furnish bank guarantee for the anpbunt of Rs.
7, 00, 000. A wit petitionwas thereupon filed by, the
partnership on February 16, 1954 in the Bonbay Hi gh Court
for quashing the notice issued by the Custodian

In the neantine, the second appellant 'sent letter dated
February 8, 1954 to the respondent suggesting that his share
in the partnership be reduced to 1 anna in-a rupee or to
such other fraction as the respondent thought fit. A
simlar letter was addressed by the first appellant. On
February 24, 1954 the parties entered into a second agree-
ment of partnership. It was agreed in the new partnership
agreenment that the share of the first appellant would be 3
annas and that of the second appellant 1 anna in a ' rupee.
The respondent was to have the renmining 12 annas share. It
was al so agreed that the two appellants would not have the
right, title and interest in the nane, capital, assets and
goodwi I | of the partnership. It was provided that the new
partnership would be deened to have been forned  as’' from
Cctober 1, 1953. Accounts for the period from -August 30,
1952 to Septenmber 30, 1953 were to be nade up on the basis
of the partnership agreenent dated August 30, 1952 and the
profits and |osses for that period were to be distributed
accordi ngly. The capital of the partnership was agreed to
be arranged by the respondent and he was to be the nanaging
partner in control of the entire affairs of-the partnership

He was also to get interest at 6 per cent on all finances
arranged by him The appellants agreed to carry on such
duties in the concern as mght be assigned to them by the
respondent . The period of the partnership was to be /"the
Qut st andi ng period of the |ease".

The wit petition referred to above filed by the partnership
to quash the notice of the Custodian was allowed by a single
Judge of the Bombay Hi gh Court on March 31, 1954. On appea

filed by the Custodian, a Division Bench of the H gh Court
as per judgrment dated April 13, 1954 set aside the order  of
t he single Judge and dismssed the Wit petition

Certificate of fitness for appeal to this Court was granted
by the H gh Court on May 5, 1954. Stay order was also
i ssued on that day restraining the Cust odi an from
di spossessi ng the respondent and the appellants from
Anbernath Ml s. Appeal against the decision of t he
Di vi sion Bench of Bonbay H gh Court was then filed in this
Court. The Custodi an of Evacuee Property made an order on
May 25, 1954 cancelling the agreenent of |ease of Anmberanath
MIlls dated August 30, 1952. The possession of the nills
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was voluntarily delivered by, the partnership to the
Cust odi an on June 30, 1954.

Representati ons were made on behal f of SAMCO to the M nister
of Rehabilitation during the later half of 1954 for being
allowed to retain Ambernath MIIs. A comunication was al so
addr essed on Decenmber 14, 1954 to the M ni st er of
Rehabi litati on suggesting, inter alia, that the claimof the
Cust odi an agai nst the partnership in respect

364

of arrears of rent and the value of raw material and other
goods should be referred to arbitration

The Di spl aced Persons (Conpensation and Rehabilitation) Act,

1954 cane into force on Cctober 9, 1954. On March 10, 1955
the Central Covernment issued notification under section 12
of that Act acquiring the Anbernath MIIs. An advertisement
was then issued by the Central Government for the sale of
Ambernath MI1ls. Tenders for the purchase of the mlls were
required to be submtted by July 9, 1955. On June 7, 1955 a
representation was made by SAMCOthat in view of the
pendency ' of its appeal in the Suprene Court in respect of
the Custodian's notice for cancellation of the I|ease, the
Anbernath MIls should not be sold. On July 7, 1955 the
partnership submtted a tender for the purchase of the nmills
in accordance with the Government advertisenent. The offer
was for an aggregate ampunt of Rs. 55,55, 555. On  Cctober
14, 1955 the partnership made another offer to purchase the
mlls for an aggregate anount of Rs. 75,00,000 on terms and
conditions to be nutually agreed upon. The offer of Cctober
14, 1955 Was nmde after the last date for the receipt of
t enders. The appeal referred to above filed by the
partnership in this Court against the judgment of the Bonbay
H gh Court was dism ssed by this Court on Novenber 10, 1955
vide reported case Rai Bahadur Kanwar Raj Nath & Ors. .

Prambd C. Bhatt, Custodi an of Evacuee Property(1). Thi s
Court held that the Custodi an had the power of cancelling
the | ease under section 12 of the Admi nistration of  Evacuee
Property Act and that the notice i'ssued by the Custodi an was
valid. This Court, however, |eft open the question whether
the partnership had any right to purchase the mlls  under
the agreenment of |ease.

Noti ce wunder section 80 of the Code of Civil Procedure was
issued to the Custodian and the Central —Governnent  on
Noverber 9, 1955 intimating the intention of the partnership
to file a suit for restraining the Custodian and the Centra

CGovernment from selling Anbernath Ml s. The Centra

Government on Decenber 30, 1955 infornmed the partnership
that its offer to purchase the nmlls for Rs. 55,55,555 was
rej ected. The partnership thereafter withdrew its
subsequent offer of purchase of the mlls for Rs. 75, 00,000.

On January 31, 1956 a suit was filed on behalf of the
partnershi p agai nst the Custodian and the Central Governnent
for permanent injunction restraining them from 'selling
Anbernath MIls to any person other than the partners. The
said suit was dismssed by the Gty Cvil Court Bombay  on
Cctober 8, 1956. An appeal was thereupon filed by SAMCO
against the decision of the City Cvil Court. This appea

too was dismssed by a Division Bench of the Bonbay High
Court as per judgnent dated January 14, 1957. This judgnent
is reported as Shri Anbernath MIls Corporation v. G B.
CGodbol e, Custodian of Evacuee Property & Anr. (2) It was
held by the Division Bench that the agreement of purchase
containing clauses 17 to 21 of the | ease deed was indefinite
and vague in various particulars and that the agreenent of
sal e was not capabl e of

(1) [1955] 2 S.C R 977.
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(2) AI.R [1957] Bom 119.
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specific performance. The Division Bench further held that
the Central CGovernment by virtue of notification dated March
10, 1955 acquired the mlls free fromall encunbrances and
that such right as SAMCO mght have had of specific
performance of agreenent of sale was in the nature of an
encunbr ance. The Central Governnment, according to the
Di vi sion Bench, must be deened to have acquired the nills
free fromthat encunbrance. No appeal was filed ' against
the above decision of the Bonmbay Hi gh Court.

The respondent, it woul d appear, started making efforts from
the mddle of 1957 to get the Anbernath MIls for hinself.
He was in Delhi for several months from June 1957 onwards.
On August 14, 1957 an agreenent for sale of Ambernath MIlls
to the respondent was executed by the respondent and the
Presi dent . The price of the mlls was fixed at Rs.
50, 11, 000., CQut of this anpunt, \a sumof Rs. 2,00,000 was to
be paid on the execution of the agreement as earnest nobney
and in ‘part paynent of the purchase price. This anount
could be paid either in cash or by adjustnment of net
conpensati on payable to the respondent or to other displaced
persons who night assign their verified claimin favour of
the respondent. A further sumof Rs. 28,00,000 was to be
paid within three nonths fromthe date of the agreenent
either in cash or by adjustnent of the net conmpensation
payable to displaced persons who assigned their verified
clainms in favour of the respondent.  The balance of Rs.
20,11,00,0 was to be paid in seven equal installnents. It
was provided that if the respondent failed to pay the anpunt
of Rs. 28,00,000 wthin three nonths from the date of
agreenment the earnest noney of Rs. 2,00,000 paid by him was
to be forfeited. |In addition to the above, the respondent
undertook to nortgage the nills for a sumnot exceeding Rs.
30,00,000 to secure the paynent of such ampunt as 'SAMCO
m ght be found liable to pay to the Custodian in respect of
the claimreferred to arbitration. On Septenber 20, 1957
the first appellant executed an agreenent for the  transfer
of his conpensation claimanmounting to Rs. 6,994, The
amount was to be repaid to the first appellant within three
years with interest at the rate of 6 per cent per annum It
was stated in the agreenent that the respondent was
contenplating to forma joint stock conpany to own, run and
nmanage the mills. The respondent agreed that in the event
of such a conpany being fornmed the first ~appellant ~would
have the option to purchase shares of the said conpany to
the extent of 50 per cent of the ambunt ~of ~his «claim
conpensati on.

On August 12, 1957 the di spute between the Custodian on one
side and the two appellants and the respondent on the other
which had been referred earlier in accordance with the
arbitration clause in the agreement of lease to ’'the
arbitration of other arbitrators, was referred to the
arbitration of M. Mrarji Desai. On Novenber 13, 1957 the
respondent and the Custodian agreed before the arbitrator
that the dues of the Custodi an against the partnership be
settled at Rs. 18,00,000. A consent award awarding Rs.
18, 00,000 in favour of the Custodi an against the partnership
was made by M. Morarji Desai on the follow ng day, viz.,
Novenmber 14, 1957. The award was nmade a rule of the court
on May, 1, 1958.

366

The respondent was unable to submt to the Centra
CGover nirent conpensation clainms to the extent of Rs.
30, 00,000 within three nonths of the agreenment dated August
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14, 1957. By April 1959 he subnitted conpensation clains to
the extent of Rs. 20,00,000. A supplenental agreenment was

executed by the respondent and the president on April 29,
1959. In this agreement the President acknow edged the
receipt fromthe respondent of the sumof Rs. 20,00,000 by
way of adjustnment of conpensation claimns. The respondent

undertook to pay the remmining ambunt of Rs. 30,11,000 and
Rs. 18, 00,000 under the award of M. Morarji Desai, in all
Rs. 48,11, 000. It was agreed that the aforesaid anount
woul d be paid by the respondent in seven annua
installments. A second suppl erental agreenment was executed
by the President and the respondent on April 6, 1960, but we
are not concerned with that. On April 21, 1960 the grant of
the Anbernath MIls was made by the President to the
respondent. The sanme day the respondent executed in favour
of the President a nortgage of the Anmbernath MIls for the
payment of Rs. 48,11,000. The sumwas payable in seven
equal annual installnents. On April 22, 1960 the respondent
t ook possessi on of Anbernath MI1Is which had been lying idle
for nearly six years since June 30, 1954. On May 7, 1960
the respondent sent a circular letter to all displaced
per sons whose conpensation claimhad been transferred to him
inform ng themthat possession of the nmills had been handed
over to him by the Central Government. They were also
i nf or med that statenment of their accounts was bei ng
prepared. One such letter was sent to the first appellant.
He also received a statenent of account and in Septenber
1960 a cheque for Rs. 204 was sent to him by way of
i nterest.
On Cctober 7, 1960 the first appellant sent a letter to the
respondent conpl aining that his property had been  attached
in execution of a decree for Rs. 271.44 which ‘had been
obtained by a creditor against SAMCO In-this letter the
first appellant hinted that he was a partner | of the
respondent . The respondent in response sent to the first
appel l ant a cheque for Rs. 271.44. 1t is also stated that
the respondent informed the first appellant on telephone
that he did not regard the latter as his partner: O
Decenmber 20, 1960 the two appellants filed the present suit.
It was alleged in the plaint that after the ternination of
the agreement of |ease by the Custodian on May 25, 1954 the
two appellants and the respondent assenbled and orally
agreed not to dissolve the partnership in spite of the
term nation of the | ease. The agreenent between the parties
was further stated to be that "the partnership should be
continued for the purpose of acquiring on behalf and for the
benefit of the said partnership the properties Ex. 1
(Anber nat h MI1Is) hereto and to expl oi t the sai d
i ndustries". The respondent was stated to have nmde a
representation that he was acquiring the Anrbernath MIls on
behal f of the partnership and that the agreenment “had been
executed in the respondent’s nane because the 'Centra
CGovernment desired to deal with only one individual. ‘It was
al so stated that the respondent had admtted utilisation  of
a sum of Rs. 2,00,000 out of the partnership fund for
paynment of earnest noney. The respondent

367
being a partner, according to the appellants, stood in a
fiduciary character vis-a-vis the appellants and was bound
to protect their interest. He could not gain for hinself
pecuni ary advantage by entering into deal i ngs under
circunstances in which his interests were adverse to those
of the appellants. The properties and profits acquired by
the respondent were stated to be for the benefit of the
partnership also. In the plaint, as it was initially filed,
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the appellants prayed for a declaration that the partnership
bet ween t hem and the respondent was still subsisting on the
terns and conditions set out in partnership deed dated
February 24, 1954 excepting the terns relating to the period
of partnership. Prayer was nade for a declaration that the
Anmber nat h MIls belonged to the partnership and for
rendition of the partnership accounts. By a subsequent
amendnment prayer was added that the partnership be dissol ved
fromthe date of the filing of the suit.
The respondent in his witten statenment denied the alleged
oral agreenment between the parties on or about May 25, 1954.
According to the respondent, the partnership stood dissol ved
on March 10, 1955 when the Central Governnment acquired the
Anmbernath MIlls. According further to the respondent, the
funds of the partnership were utilized for the paynent of
various creditors of the partnership and after t hose
paynments were nmade the partnership did not have sufficient
funds to pay to the remaining creditors. Wth regard to the
negoti ati ons for the acquisition of the mills, the
respondent ~stated that the first appellant was aware that
Anbernath- M II's were being acquired by the respondent for
hi nsel f al one. The respondent denied that he ever told the
first appellant that the amount of earnest noney of Rs.
2,00,000 for the purchase of the Anbernath MIls had been
pai d out of funds bel onging to the partnershinp. Al |l egation
was al so made by the respondent that the first appellant had
requested that he m ght be given, sone benefit in the nature
of appoi ntnment or agency in the business of Arbernath MIIs.
The clai mof the appellant for rendition of the accounts was
stated to be barred by, limtation. In an affidavit filed
on January 11, 1961 the respondent stated that in case it
was held that there was an oral agreenent _of partnership
between the parties, the sane shoul d be taken to have been
di ssol ved.
Learned trial judge held that the appellants had failed to
prove that there was an oral agreement between the  parties
on or about May 25, 1954. It was further held that there
was no agreenent, express or inplied, to forma partnership
for acquiring the mlls and for carrying on the business
thereon. The appellants were held not entitled to have the
mlls treated as partnership assets by invoking principles
enunci ated in section 88 of the Indian Trusts Act, to which
reference had been made on behal f of the appellants. The
| earned judge also held the appellants claimfor rendition
of accounts to be barred by limtation because in his  view
the partnership had stood dissolved on May 25, 1954 when the
agreement of | ease was cancelled. in any case, according to
the |earned judge, the partnership nmust be deened to  have
been dissolved either on January 14, 1957 when the /suit
filed by the two appellants and the respondent against the
Cust odi an and the Cent -
368
ral CGovernment for permanent injunction was finally
di smssed in appeal by a Division Bench of the Bonbay Hi gh
Court or on August 30, 1957 when the period of the |ease
came to an end.
In appeal before the Division Bench the following four
contentions were advanced on behalf of the appellants :
"(1) that on 25th My 1954 the parties
expressly agreed to continue their partnership
for acquiring the MIls and exploiting them
that a partnership at will thus cane into
exi stence between them and that therefore the
MIls acquired by the defendant car hi s
agreement with the President of India dated
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14th August 1957 and the subsequent grant by
the President of India on 21st April 1960 nust
be hel d to be an asset of t he sai d
part nershi p;
(2)that if such an express agreement is
held not to have been proved, an inplied
agr eenment to the sanme effect should be
inferred fromthe conduct of the parties and
the correspondence between them
(3)that, even supposing that there was no
express or inplied agreenment as stated above,
the rights acquired by the defendant as a
result of his agreenment with the President of
I ndi a dat ed 14th August 1957 and t he
subsequent Presidential grant
i mpressed
with~a trust infavour of the partnership
under section 88 of the Indian Trusts Act; and
(4)that, even if it is held that the MIlls
are no | onger an asset of the partnership, the
plaintiffs _are still entitled to accounts of
t he partnership which admittedly exi st ed
bet ween t hem-and t he defendant for working the
MI1lIls  under Agreement of |ease dated 30th
August 1952."
The | earned judges constituting the Division Bench repelled
all the contentions advanced on behal f of the appellants and
substantially agreed with the findings of the trial judge.
On the question of the limtation, the |earned judges held
that the partnership had been dissolved at the latest on
Novermber 10, 1955 whenall the attenpts of the partners to
get the Custodian’s order dated May 25, 1954 set aside cane
to an end wth the decision of the Supreme Court. The
present suit for rendition of accounts brought on Decenber
20, 1960° nmore than three years after the date of the
di ssolution of the partnership was held to be barred by
[imtation. 1In the result the appeal was dism ssed.
In appeal before us M. S.T. Desai on behalf of the
appel lants has frankly, conceded that he is not ' in a
position to challenge the concurrent findings of the tria
judge and the appellate bench that the appellants had failed
to prove that on May 25, 1954 the parties had expressly
agreed to continue the partnership for acquiring the mlls
and ,exploiting them Although M. Desai indicated at the
comencemnent
369
of the argunments that he would challenge the finding of the
appel late bench that the rights acquired by the respondent
as per agreenent dated August 14, 1957 with the President
and the subsequent Presidential grant are inpressed wth
trust in favour of the partnership under section 88 of the
I ndian Trusts Act, no argunents were ultimately advanced by
him on that score. M. Desai has, however, challenged the
finding of the trial judge and the appellate bench that  no
inplied agreenent as alleged by the appellants could  be
inferred fromthe material on record. The main burden of
the argunents of' M. Desai, however, has been that the
appel lants were entitled to the accounts of the partnership
whi ch admttedly existed between the parties as per
partnership agreenents dated August 30, 1952 and, February
24, 1954. According to M. Desai, there had been not dis-
solution of the firmprior to the institution of the suit
and the appellants’ suit for the rendition of accounts was
not barred by limtation. The H gh Court, it is urged, was
in error in holding to the contrary. The above contentions

are
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have been controverted by M. Cooper on behalf of the
respondent and, in our opinion, are not well-founded.

W may, first deal with the question as to whether the
inmplied agreenment as alleged by the appellants can be
inferred fromthe material on record. |In this respect M.
Desai has subnmitted that the appellants no |onger claim any
interest in the ownership of Arbernath MIIs which. now vest
in the respondent. It is, however, urged that an agreenent
can be inferred from the conduct of the parties that
Anbernath MIls were to be run by the respondent in
partnership wth the appellants, even though the ownership
of the same mght vest in the respondent. In this
connection we find that no case of such an inplied agreenent
was set up inthe trial court, either in the plaint or
ot herwi se, nor was such a case set up in appeal before the
Di vision Bench. Wat was, actually contended was that the
agreenment was for acquiring the nmlls as an asset of the
par t nershi p. The above stand of the appellants could
pl ainly be not accepted when one keeps in view the agreenent
of | ease dated August 30, 1952 as well as other docunents on
record. The sai d agreenent of |ease shows that Anbernath
MIlls wuld becone the absolute property not only of the
appel l ants and the respondent but of all persons who were to
be associated with the |lessees in the ownership of the
proprietary interest in proportion to the total conpensation
payable to each of them The agreenent of |ease further
contenplated that the |essee rights of the ‘two appellants
and the respondent were to be distinct fromthe proprietary
interest in the dem sed premi ses and that the |essees were
at liberty, in spite of the transfer  of proprietary
interest, to continue the [ease for the unexpired residue of
the term on the terms and conditions of the lease and
paynment of rent prescribed thereunder. The respondent
submitted representation, on August 9, 1954 on behalf of
SAMCO to the Custodian for therestart of the mlls and
along with it the respondent sent” copies of letter of
authority and particulars of verified clainms of 30 displaced
persons. It is inmplicit in the representation that in case
Anbernath MIIs was transferred, the same would vest in al
the 30 displaced persons whose clains were submitted,

370

There are two documents which run counter to the stand taken
oil behalf of the appellants in this Court that there was an
inplied agreenent that in case the respondent acquired the
ownership of the mlls, the nmlls would be worked by the
respondent in partnership with the appellants. One of those
docunents is agreenment dated Septenber 20, 1957 ~which was
signed by the first appellant and the respondent a day
before the respondent executed bond in favour of /that
appellant in view of the fact that the first appellant
agreed to have his claimconpensation anobunting to Rs.
6,994, adjusted towards the price of Anmbernath MIIs. It
was stated in the agreenent dated Septenber 20, 1957  that
the respondent was contenplating the formation of a joint
stock conpany to own, run and nmanage the mlls and it —was
agreed between the parties that in the event of such conpany
being forned, the first appellant would have the option to
purchase shares of the said conpany to the extent of 50 per
cent of the ampunt of the adjusted clai mconpensation. In
case the option was exercised in favour of the purchase of
the shares of the conpany, the respondent was to ensure that
the said shares would be allotted to the first appellant at
par . It was further agreed that if the shares applied for
or any proportion thereof were not allotted to the first
appel l ant by the said conpany, the respondent would not in
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any way be liable to the first appellant on that account.
In the bond the respondent agreed to pay to the first
appellant interest at the rate of 6 per cent on the anount
of conpensation fromthe date of the adjustnent of the first
appellant’s claim,conpensation. Had the first appellant
any interest in the Arbernath MIls which were, being
acquired by the respondent, there could arise no occasion
for the execution of the agreenent dated Septenber 20, 1957
and the bond dated Septenber 21, 1957. Al that was agreed
by the respondent in those two docunments was that in case he
promoted a conpany for owning, running and nmanagi ng of the
Ambernath MIlIls, the first appellant would get a share of
the value of half of his ,claimconpensation of Rs. 6,994.
The said anpbunt when conpared to the price of Anbernath
MIls was wholly insignificant. No question could arise for
the respondent borrow ng noney fromthe first appellant for
payment of price of the mlls in case the acquisition of the
mlls was for the benefit of the respondent as well as the
appellant., it may also be stated that the interest on
account . ‘of -~ the above, compensation was duly paid by the
respondent to the first appellant.
Anot her document which has a bearing in the above context is
letter dated Decenber 18, 1959 which was addressed by the
first appellant to the Collector of Bonbay in connection
with the recovery of arrears of sales tax. The first
appellant in that letter stated that the responsibility for
the paynent of such arrears of sales tax was that of the
respondent and the first appellant was no nore in picture.
The above letter shows that the first appellant. repudiated
hi s liability for the payment of the “sales tax by
di sclaimi ng his connection with the ,business in question
Qur attention has been invited by M. Desai to the follow ng
observations contained in the judgnent of the appellate
bench :

"There is no dispute between the parties that

the partners met on 25th May 1954, after the

Cust odi an’ s order

371
term nating the Agreenent of |ease and decided
that they should try to have the Custodian's

order set aside by pursuing the appeal in the

Supr eme Court as wel | as by maki ng
representations to the M ni stry of
Rehabilitation in the Central CGovernnent. It

is also not disputed that either on 25th My
1954 or soon thereafter the parties  decided
that they should also try to acquire the
proprietary interests in the MIIs by relying
on clauses 17 to 21 of the Agreenent. of-
Lease. What is disputed is whether it was
agr eed between the parties t hat, after
acquiring the proprietary interest 'in the
MIlls, the business of the MIls should be
carried on in partnership between the parties.
It is the defendant’s case that t he
proprietary interest inthe MIIls was sought
to reacquired by the partners for certain
i nci dental advantages but that it was never
intended that the MIlls after acquisition
should be run in partnership under the terns
agr eed in the partnership deed of 24t h
February 1954."

The above observations may have sonme bearing on the question

of the express agreenent, but so far as such an agreement is

concerned,, it has already been pointed out above that the
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concurrent findings of the trial judge and the appellate
bench have not been chall enged before us. No inference of
implied agreenent nentioned by the | earned counsel for the
appel | ants can be drawn fromthe above observati ons.

We are, therefore, of the viewthat no inference of the
i mplied agreenent referred to by M. Desai can be drawn from
the material on record.

So far as the question is concerned as to whether the claim
for rendition of accounts was within tine, we find that
according to clause 16 of the partnership deed dated August
30, 1952 the period of partnership was fixed at five years,

being the period of the |ease, Cause 17 of the deed of
partnership dated February 24, 1954 provided that the
"period of partnership shall be the outstanding period of
such |ease". The possession of Ambernath MIIs under the
agreement of |ease was delivered on August 31, 1952. The
period of five years of the lease was thus to expire on
August 30, 1957. As the partnership was for a fixed peri od,

firm woul'd i n normal course dissolve on the expiry of the
period of ~five years on August 30, 1957. No agreenent
between the partners to keep the firmin existence after the
exPiry of the fixed termof five years has been proved.

According to section 42 of the Indian Partnership Act,

subject to contract between the, partners a firm is
di ssol ved-

(a) if constituted for a fixed term by the expiry of that
term

(b) if constituted to carry out one or nore adventures or
undert aki ngs by the conpl etion thereof;

(c) by the death of a partner; and

(d) by the adjudication of apartner as an insolvent."

The above provision nmakes it clear that unless sone contract
bet ween

372

the partners to the contrary is proved, the firm if
constituted for a fixed termwould be dissolved by the
expiry of that term |If the firmis constituted to carry
out one or nore adventures or -undertakings, the /firm

subject to a contract between the partners, would be
di ssol ved by the conpletion of the adventures or
undert aki ngs. Causes (c) and (d) deal with dissolution of
firm on death of a partner or his being ,adjudicated
i nsol vent .

It was indicated in the agreenment of partnership that the
period of partnership had been fixed at five years because
that was the period ,of the |l ease of Anmbernath M1l s. The,

| ease, however, ran into rough weather. On February 12,

1954 the Custodi an served notice on the respondent and the
two appellants to show cause why the agreenent. of |ease
shoul d not be cancelled in accordance with the terns of that

agreenment on account of the breach of <conditions- in the
matter of paynment of instalnent of rent and the failure of
the respondent and the appellants to deposit or furnish bank
guarantee for the anpbunt of Rs. 7,00, 000. The respondent

and the appellants challenged the validity of the above
notice by nmeans of a wit petition and, though they suc-

ceeded before a single judge, the appellate bench of the
Bonbay Hi gh Court upheld the validity of the notice. On My
25, 1954 the Custodian cancelled the |ease of Anbernath
MIlls and on June 30, 1954 got possession of the mlls. The
respondent and the appellants assailed the decision of the
appel l ate bench of. the Bonbay High Court in this Co-art,

but this Court also took the view as per judgnent dated
Novenber 10, 1955 that there was no legal infirmty in the
notice for the termnation of the lease issued by the
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Custodi an. After the above judgnment of this Court, whatever
hope or expectation the partners of SAMCO had of running
Anbernath MI1ls on | ease under the agreenent of |ease dated
August 30, 1952 came to an end and were extingui shed.

In the neantinme, as already stated earlier, the possession
of Anbernath MIIls was handed over by the partners of SAMCO
to the , Custodi an on June, 30, 1954. On March 10, 1955 the
Central CGovernnent issued notification under section 12 of
the Displaced Persons (Conpensation and Rehabilitation) Act,
1954 for acquiring the MIls. The mlls were t hen
advertised for sale. The partners of SAMCO having been
thwarted for good in their efforts to get back the mlls on
| ease now made an effort to acquire the ownership of the
mlls in accordance with clauses 17 to 21 of the agreenent
of lease. Suit was accordingly brought by the respondent
and the appellants for permanent injunction restraining the
Central CGovernnent: and  the Custodian from selling the
Anbernath MIls” to any person other than the partners of
SAMCO. The suit was dismssed by the City Cvil Court and
the appeal filed by the partners of SAMCO too was dismi ssed
by a Division Bench of the Bonbay High Court on January 14,
1957. The Division Bench held ’'that the agreement of
purchase contained in clauses 17 to 21 of the agreenent of
| ease was indefinite and vague and such agreenent of sale

was not capable of specific performance. It was further
held that in View of notification dated March 10, 1955 the
Central CGovernment  acquired the mlls free from al

encunbr ances. The 'rights of the partners of = SAMCO which
were in the nature of .an encunbrance were

373

held to be no longer enforceable. No appeal was filed
against the above decision of the Bonbay H gh Court. As
such, the aforesaid judgnment becane final. ~Any expectation
which the partners of SAMCO coul d have of acquiring the
ownership of Anbernath MII|s under clauses 17 to 21 of the
agreenment of |ease was al so thus dashed to the ground.

Vi ew was expressed by the learned(trial judge that the firm
of SAMCO st ood di ssolved on May 25, 1954 when the l'ease was
cancel | ed. Anot her date of dissolution, according to the
| earned judge, could be January 14, 1957 when the suit filed
by the partners of that firm against the Custodian and the
Central Governnent for permanent injunction was finally
di sm ssed by the H gh Court. The appellate bench expressed
the view that the firmof SAMCO stood di ssol ved on - Novenber
10, 1955 when the Suprenme Court dismssed the appea

regarding the validity of notice. It is, in our ~opinion,

not necessary to dilate upon this aspect of the nmatter
because in any case there can be no manner of doubt that the
firm of SAMCO got dissolved and was not subsisting  after
August 30, 1957 which was the date on which the period of
five years for which the partnership had been formed cane to
an end. The, question as to-whether the firmgot dissolved
earlier than August 30, 1957 is purely academc and is not
of much significance, because in any event in the absence of
a contract to the contrary there could be no survival of the
firm after August 30, 1957 when the period of partnership
expired. Calculating the period of limtation even from
that date, the suit for rendition of accounts brought by the
appel l ants on Decenber 20, 1960 was barred by limtation.
It is not disputed that the period of limtation for such a
suit is three years fromthe date of dissolution

M. Desai has referred to letter dated November 17, 1955
addressed by the respondent on behalf of SAMCO to the,
Nati onal Bank of |ndia Bormbay requesting for the despatch of
three bales of wool tops to Ludhiana. In this letter an
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assurance was held to the Bank of cordial relations for the
future expected business. Reference has al so been made by
M. Desai to the statenment of the respondent in cross-exam -
nation that wup to the end of Decenber 1956 the firm was
actively interested in acquiring the mlls. The above
letter and statenent, in our opinion, would not nilitate
against the inference that the firm stood subsequently
di ssol ved on August 30, 1957. As already nentioned above,
no agreenent to keep the firmin existence after the expiry
of the fixed period of partnership has been proved on the
record.
Ref erence has al so been nmade on behal f of the appellants to
the consent given by the respondent on behalf of SAMCO on
Novermber 13, 1957 to the award of Rs. 18,00,000, by M.
Morarji Desai in favour-of the Custodian agai nst SAMCO It
is wurged that this document would go to show that the firm
of SAMCO had not been dissolved before that date. W are
unable "to agree. The arbitration proceedings had been
started as a result of application under section 20 of the
Arbitration Act filed, on April 21, 1955 when SAMCO was in
exi stence-_and~ was a running - concern. The arbitration
proceedings related to a claimof the Custodian of Rs.
30, 00, 000 on account of the price of stocks of raw nmateri al
stores and ot her novables as well as
374
about the arrears of rent. Counter-claimhad al so been nmade
by SAMCO agai nst the Custodian for a sumof Rs. 17,67,080 as
per witten statement dated Decenber 18, 1956 filed in
arbitration proceedings. The consent which was given by the
respondent on Novenber 13, 1957 was with a view to get the
di spute between SAMCO with the Custodian finally settled.
This was a necessary step for the purpose of winding up the
affairs of SAMCO and to conplete transaction of arbitration
proceedi ngs whi ch had been begun but renai ned unfinished at
the time of dissolution. According to section 47 of the
I ndi an Partnership Act, after. the dissolution of a firmthe
authority of each partner to bind the firm and the other
mutual rights and obligations of the partners, continue
notw t hst andi ng the dissolution, so far as may be necessary
to wind up the affairs of the firm and to complete
transactions begun but unfinished at the time of the
di ssolution, but not otherwi se. The word "transaction” in
section 47 refers not nerely to comercial transaction of
purchase and sale but would include also all other matters
relating to the affairs of the partnership.. The conpletion
of a transaction would cover also the taking of necessary
steps in connection with the adjudication of a dispute to
which a firmbefore its dissolution is a party. The |ega
position in this respect has been stated on page 251 of
Lindl ey on Partnership (Thirteenth Edition) as under
"Notwi t hstanding a dissolution each- partner
can pay, or receive paynent of, a partnership
debt; for it is clearly settled that paynent
by one of several joint debtors, or to one of
several joint creditors, extinguishes the debt
irrespective of any question of partnership
go, again, it has been held that a continuing
or surviving partner may i ssue a bankruptcy
notice in the firmname in respect of a
j udgrent obt ai ned before the dissolution, and

that notice to himof the di shonour

f a bil
of exchange is sufficient, and that he can
withdraw a deposit or sell the partnership
assets, or pledge themfor the purpose of

o
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conpleting a transaction al ready comenced, or
of securing a debt already incurred, or the
over-draft on the partnership current account
at the bank."
The proposition, in our opinion, cannot be disputed that
after dissolution, the partnership subsists nmerely for the
purpose of conpleting pending transactions, winding up the
busi ness, and adjusting the rights of the partners; and for
these purposes, and those only, the authority, rights, and
obligations of the partners continue (see page 573 of
Hal sbury’s Laws of England Third Edition Vol. 28). We
woul d, therefore, bold that the consent given by the
respondent on Novenber 13, 1957 to the award of M. Desa
woul d not detract fromthe conclusion that the firmof the
parties stood dissolved on the expiry of the fixed period of
partnership, viz., August 30, 1957.
The proposition of lawreferred to by M. Desai that a
di ssol ution does not necessarily follow Dbecause a
partnership has ceased to do business would not be of any
material ‘help to the appellants because we are not basing
our conclusion of the dissolution of ‘the firmof the parties
upon the fact that the partnership bad ceased to do
busi ness.
375
On the contrary, we have arrived at the above conclusion in
accordance with the principle of law that a firmconstituted
for a fixed termshall stand dissolved, in the absence of a
contract to the 'contrary, on the expiry of that term
Li kewi se, the appellants can derive no help from the
deci sion of the Judicial Committee in Sathappa Chetty & O's.
v. S. N Subrahmanyan Chetty & Ors. (1) The said case did not
relate to a firm constituted for a fixed term and no
guestion arose in that case of a firm dissolving on the
expiry of the fixed termof partnership
Qur attention has also beeninvited to the correspondence
between the first appellant and the respondent during the
period from June to Septenber, 1957. These letters revea
that the first appellant entertai ned hopes and expectation
of deriving sone benefit in case the respondent succeeded in
acquiring the Anbernath MIIls. The exact nature of the

benefit was not, however, specified in the letters. The
respondent in his replies while not belying those hopes  and
expectations took care not to make any conmitnent. After,

however, the respondent succeeded in acquiring the mlls,
there devel oped a coolness in his attitude towards the first
appel | ant . Thi s circunstance nmust necessarily have caused
di sappoi ntment and disillusionment to the first —appellant.
The respondent, it seens, kept sone kind of cannot dangling
before the first appellant during the delicate stage of  his
negotiations with the Governnent for the acquisition of the
mlls lest the first appellant did sonething to" sabotage
those efforts. After acquisition of the nmlls by the
respondent, his attitude changed and he gave a cold rebuff
to the first appellant. The above conduct of the respondent
may have a bearing on the question of the award of costs,
but it cannot affect our decision on the point as to whether
the suit is within limtation or not.

We, therefore, disniss the appeal but in the circunstances
wi t hout costs.

P.B.R Appeal dism ssed.

(1) AIR 1927 P.C. 70.

177SupCl /75
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