I N THE SUPREME COURT OF | NDI A
ClVIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO 2352 OF 2007

M's. Indodan Industries Ltd. ... Appel I ant (s)
Ver sus
State of U P. & Os. .. . Respondent (s)
WI T H

ClVIL APPEALS NCS. 2353, 2354, 2355, 2356, 2357 & 2358 OF 2007

ORDER

In this batch of Gvil Appeals, the follow ng issues
arose for determ nation before the Al lahabad H gh Court:

(1) Whet her sub-Section (2B) of Section 9
of the Central Sales Tax Act, 1956,
inserted on 12th My, 2000 by the
Fi nance Act of 2000 is retrospective?
and

(2) Whet her Section 120 of the Finance
Act, 2000 which was a validating Act
was invalid inasmuch as it purports to

validate a provision which had never
exi sted on the statute book?

For the sake of convenience, we may refer to a few
facts in the lead matter in the case of Shivalik Cellul ose
Limted Vs. State of Utar Pradesh & Os. (CGvil appeal
No. 2354 of 2007).

Prior to 12th May, 2000, there was no provision for |evy

of interest for delayed paynent under Section 9 of the Central



Sal es Tax Act, 1956 (hereinafter referred to as 1956 Act). On
12th May, 2000, Finance Act 2000 cane into force. Vide Section
119 of the Finance Act, 2000, sub-Section (2B) canme to be
inserted in Section 9 of the 1956 Act. We quote hereinbel ow

sub- Section (2B) which stood inserted in Section 9:

"If the tax payable by any dealer under this Act is
not paid in time, the dealer shall be liable to
pay interest for delayed paynent of such tax and
all the provisions for delayed paynent of such tax
and all the provisions relating to due date for
paynment of tax, rate of interest for delayed
paynment of tax, of the genel.2ral sales tax |aw of
each State, shall apply in relation to due date
for paynent of tax, rate of interest for delayed
paynment of tax, and assessnent and collection of
interest for delayed paynent of tax under this Act
in such States as if the tax and the interest
payable under this Act were a tax and an interest
under such sales tax law.”

This sub-Section (2B) cane into force with the assent of the
President only on 12t" May, 2000. In all these Cvil Appeals,
we are concerned with assessnent years prior to 12t" may, 2000.

In the lead matter of Shivalik Cellulose Limted, we
are concerned wth the Assessnent Years 1979-80, 1980-81 and
1981-82. On facts, there is no dispute that in each of these
years, the taxes with penalty have been paid. However, they
have been paid after considerable delay. The question which,
therefore, arises for determnation in this batch of G vil
Appeals is whether sub-Section (2B) inserted in Section 9
operated restrospectively and whether it wuld cover the
af orestat ed Assessnent Years 1979-80, 1980-81 and 1981-82. At

this stage, we nmay al so nention one nore fact. Vide Section
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120 of the Finance Act, 2000, which was the wvalidating
provision, the Legislature nade it clear that the provisions
of Section 9 of 1956 Act shall have effect, and shall be
deened always to have effect as if that section provided for
|l evy of interest for delayed paynent for the period when the
1956 Act cane into force. W quote hereinbel ow Section 120 of
t he Fi nance Act, 2000, which reads as under:
“Validation.--(1) The provsions of section 9
of the Central Sales Tax, 1956 (74 of 1956),
(hereafter in this section referred to as the Central
Sales Tax Act), shall have effect, and shall be

deened always to have had effect, as if that section
al so provi ded-

(a) that all the provisions relating to
interest of the general sales tax |aw of each State
shal I, with necessary nodifications, apply in

relation to-

(i) the assessnent, reassessnent, collection
and enforcenent of paynent of any tax required to be
coll ected under the Central Sales Tax Act, in such
State; and

(i) any process connect ed with such
assessnent, reassessnent, collection or enforcement
of paynent; and

(b) that for the purposes of the application
of the provisions of such law, the tax under the
Central Sales Tax Act shall be deened to be tax under
such | aw.

(2) Notwi thstanding anything contained in any
judgnment, decree or order of any court, tribunal or
other authority, general sales tax law of any State
i nposed or purporting to have been inposed in
pursuance of the provisions of section 9 of the
Central Sales Tax Act, and all proceedings, acts or
things taken or done for the purposes of, or in
relation to, the inposition or collection of such
Interest, before the commencenent of this section,
shall, for all purposes, be deened to be and to have
al ways been inposed, taken or done as validly and



effectively as if the provisions of sub-section (1)
had been in force when such interest was inposed or
proceedi ngs or acts or things were taken or done and,
accordingly, -

(a) no suit or other proceedings shall be
mai ntai ned or continued in, or before, any court,
tribunal or other authority for the refund of any
anount received or realised by way of such interest;

(b) no court, tribunal or other authority
shall enforce any decree or order directing the
refund of any anmount received or realised by way of
such interest;

(c) where any anount which had been received
or realised by way of such interest is refunded
before the date on which the Finance Act, 2000
receives the assent of the President and such refund
woul d not have been allowed if the provisions of sub-
section (1) had been in force on the date on which
the order for such refund was passed, the anbunt so
refunded may be recovered as an arrear of tax under
the Central Sal es Tax Act;

(d) any proceeding, act or thing which could
have been validly taken, continued or done for the
I mposition or collection of such interest at any tine
before the commencenent of this section if the
provi sions of sub-section (1) had then been in force
but which had not been taken, continued or done, nay,
after such comencenent, be taken, continued or done.

(3) Nothing in sub-section (2) shall Dbe
construed as preventing any person-

(a) from questioning the inposition or
collection of any interest or any proceedi ngs, act or
thing in connection therewith; or

(b) fromclaimng any refund,

in accordance with the provisions of the Central
Sal es Tax Act, read with sub-section (1).

Expl anati on. - For the purposes of this section,
"general sales tax law' shall have the sane neaning
assigned to it in the Central Sales TAx Act.”

For deciding this batch of Gvil Appeals, we need to

enphasi ze clause (d) of sub-Section (2) of Section 120 which
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inter alia, states that any proceeding, act or thing which
could have been validly taken but not taken may, after
commencenent, be taken, continued or done. Cause (d), in our
view, gives a conplete answer to the contention advanced by
the assessee on retrospectivity. Section 120 of the Finance
Act, 2000 makes sub-Section (2B) effective right fromthe very
first date of commencenent of 1956 Act, i.e. 5th January, 1957.

One nore aspect needs to be highlighted. In the
present case, we are concerned wth the levy of interest for
del ayed paynent. Under sub-Section (2B) to Section 9, such
interest for delayed paynment is given the status of “tax due”.
The said interest is conpensatory in nature in the sense that
when the assessee pays tax after it becones due, the
presunption is that the Departnent has |ost the revenue during
the interregnum period (the date when the tax becanme due and
the date on which the tax is paid). The assessee enjoys that
anount during the said period. It is in this sense that the
interest is conpensatory in nature and in order to recover the
| ost revenue, the levy of interest is contenplated by Section
120 of the Finance Act, 2000 retrospectively.

Keeping in mnd the above, we find no infirmty in the
j udgnment of the Allahabad H gh Court and, for the aforestated
reasons, we dismss all the Gvil Appeal s nentioned
her ei nabove. W, however, nmake it clear, in conclusion, that
in none of these cases, the assessee has challenged the

constitutional wvalidity of sub-Section (2B) inserted vide



Finance Act, 2000 wth retrospective effect. In the
circunstances, we are not required to express any opinion on
the constitutional validity of the said sub- Secti on
particularly, in the context of retrospectivity.

Subj ect to above, Cvil Appeals are disnmssed with no

order as to costs.

(AFTAB ALAM
New Del hi ,
Cct ober 20, 2009.



