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BENCH
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JUDGVENT:
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Wth

ClVIL APPEAL NO. 3222 COF 2006

(Arising out of SLP (C) No. 5832 of 2006)

ARl JI' T PASAYAT, J.

Del ay condoned.

Leave granted in SLP (C) No.5832 of 2006.

Appel lants in both the appeals call in question legality of

the judgnent rendered by a DivisionBench of the Jammu and
Kashmr Hi gh Court dismssing the Letters Patent Appeal filed
by the appell ants questioning correctness of the order passed
by a | earned Single Judge whereby the wit petition filed by
hi m was di smi ssed. The review petition filed was al so

di smi ssed which is the subject matter of challenge in G vi
Appeal No. 7308 of 2003. The other appeal relates to the order
passed in the Letters Patent Appeal

Background facts in a nutshell are as follows :

The appell ant while working as Havildar/Cerk (G) in
Ladakh Scouts, having 17 years service in the Army, was
found involved, along with a few other persons, in espionage
activities during the period 1984-85. The appellant along with
others was interrogated and a Court of Inquiry under Rule 177
of the Arny Rules, 1954 (in short the 'Rules’) was constituted
to collect evidence and to report. Said Court of Inquiry
confirmed the invol vement of the appellant. Keeping in view
the paranount consideration of Arnmy discipline and the
security of the State, it was considered expedi ent by the
authorities to proceed agai nst the appellant under Section
20(1) of the Arny Act, 1950 (in short the "Act') read with Rule
17 of the Rules. Accordingly, the appellant was dism ssed from
service dispensing with enquiry.

Appel | ant chal | enged the order of disnissal on the
ground that the same was illegal, unconstitutional, inproper
mal afi de and violative of Rule 17 of the Rules and Articles 14
and 21 of the Constitution of India, 1950 (in short 'the
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Constitution’) and that no opportunity of being heard had

been afforded to himto explain his conduct. |In the counter
affidavit filed by the respondent-Union of India and its
functionaries, it was pointed out that the approval of the Chief
of Army Staff had been obtained and the procedures required
have been duly conplied wth.

The basic stand of appellant before the H gh Court was

that an enquiry had been conducted to find out whether the
appel l ant and others were involved in the all eged espi onage,
the sanme was given up mdway and ultimately the order of

term nation was passed. It was submitted that the procedure
required was not followed and in any event action was taken

wi thout followi ng the principles of natural justice. The High
Court rejected the stand holding that the enquiry which was
originally conducted was not qua the appellant but it related
to the incident. Further neither any notice was issued nor any
charge sheet was subm-tted. |In any event it was held that the
authorities were enpowered to take action in terns of Section
20 of the Act read with Rule 17 of the Rules in appropriate
cases. The Letters Patent Appeal as noted supra did not bring
any relief to the appel lant.

A review application was filed agai nst the order of |earned
Singl e Judge as affirmed by the Division Bench, which as

not ed above, was al so di sm ssed.

In support of the appeal, M. Bhim Singh, |earned

counsel submitted that the true scope and anbit of Rule 17 of
the Rul es has not been kept in view Power of disnissal or
renoval from service is conferred on the Chief of the Arny
Staff. An enquiry was conducted by a Court of Inquiry and the
role attributed to the appellant is very mnor and does not
warrant an order of disnmissal. Paraneters of the power of

di sm ssal or the renoval are contained in Rule 17 of the Rules.
The proviso is of exceptional nature. ~No reason was recorded
as to why, it was thought to be not expedi ent or reasonably
practicable to conmply with the provisions of the main part of
Rule 17 of the Rules. That being so the order of disnissa
cannot be nai ntai ned.

Per contra | earned counsel for the respondent-Union of

India and its functionaries submtted that nodalities to be

foll owed when Chief of the Arny Staff thinks it inexpedientto
follow procedure as laid down in the nain part of Rule 17 of

the Rul es have been followed. He gave a certificate to the effect
that it is not expedient or reasonably practicable to conply
with the provisions of the Rules and certificate as required has
been gi ven.

It is submitted that on consideration of the materials on
record done in an objective nmanner, the Chief of the Arny
Staff passed the order. It has not been even alleged or shown
that there was any nala fide exercise of powers. That being so
the Hi gh Court was justified in its conclusion that the
grievances are w thout substance.

In order to appreciate rival subnmissions, it is necessary

to take note of Section 20 of the Act and Rule 17 of the Rules.
The applicability of the proviso to Rule 17 is the core issue to
be consi dered.

20. Disnissal, renoval or reduction by the

Chief of the Arny Staff and by other officers.--
(1) The Chief of the Arny Staff] nay dismss or
renove fromthe service any person subject to
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this Act other than an officer.

(2) The Chief of the Arny Staffs nmay reduce to
a lower grade or rank or the ranks, any

warrant officer or any non-conm ssioned

of ficer.

(3) An officer having power not |less than a

bri gade or equival ent conmander or any
prescribed officer may disnmss or renpve from
the service any person serving under his
conmand ot her than an officer or a junior
conmi ssi oned of ficer.

(4) Any such officer as is mentioned in sub-
section (3) may reduce to a | ower grade or rank
or the ranks, any warrant officer or any non-
comm ssi oned of fi cer under his conmand.

(5) A warrant officer reduced to the ranks
under this section-shall not, however, be
required to serve in the ranks as a sepoy.

(6) The commandi ng officer of an acting non-
conmi ssioned officer may order himto revert

to his permanent grade as a non-

conmi ssioned officer, or if he has no

per manent grade above-the ranks, to the

ranks.

(7) The exercise of any power under this
section shall be subject to the said provisions
contained in this Act and the rul es and
regul ati ons made t hereunder

17. Dism ssal or renmpval by Chief of the Arny
Staff and by other officers.\027 Save in the case
where a person is dism ssed or renmoved from
service on the ground of conduct which has | ed
to his conviction by a crimnal court-or a
court-martial, no person shall be dismnissed or
renmoved under sub-section (1) or sub-section
(3) of section 20; unless he has been inforned
of the particulars of the cause of action against
hi m and al |l owed reasonable time to state in
witing any reasons he nmay have to urge

agai nst his disnissal or renoval fromthe

servi ce:
Provided that if in the opinion of the officer
conpetent to order the dismssal or renoval, it

is not expedient or reasonably practicable to
conply with the provisions of this rule, he my
after certifying to that effect, order the

di smi ssal or renoval w thout conplying with
the procedure set out in this rule. Al cases of
di sm ssal or renoval under this rule where the
prescri bed procedure has not been conplied
with shall be reported to the Centra

Gover nment .

The normal function of a proviso is to except
somet hing out of the enactnment or to qualify
sonet hi ng enacted therein which but for the
provi so woul d be within the purview of the
enactnment. As was stated in Miullins v.
Treasurer of Survey [1880 (5) BD 170,
(referred to in Shah Bhojraj Kuverji O Mlls
and G nning Factory v. Subhash Chandra

Yograj Sinha (AR 1961 SC 1596) and Cal cutta
Tramways Co. Ltd. v. Corporation of Calcutta
(AIR 1965 SC 1728); when one finds a proviso
to a section the natural presunption is that,
but for the proviso, the enacting part of the
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section woul d have included the subject

matter of the proviso. The proper function of a
proviso is to except and to deal with a case
whi ch woul d otherwi se fall within the genera

| anguage of the mmin enactnent and its effect
is confined to that case. It is a qualification of
the precedi ng enactment which is expressed
interns too general to be quite accurate. As a
general rule, a proviso is added to an
enactment to qualify or create an exception to
what is in the enactrment and ordinarily, a
proviso is not interpreted as stating a genera
rule. "If the language of the enacting part of
the statute does not contain the provisions
which are said to occur-in it you cannot derive
these provisions by inplication froma
proviso." Said Lord Watson in West Derby

Uni on v. Metropolitan Life Assurance Co.

(1897 AC 647)(HL). Normally, a proviso does

not travel beyond the provision to which it is a
provi so. |t carves out an exception to the main
provision to which it has been enacted as a
proviso and to no other. (See A N. Sehgal and
O's. v. Raje Ram Sheoramand Os. (AR 1991

SC 1406), Tribhovandas Haribhai Tanboli v.

CGuj arat Revenue Tribunal and Os. (AR 1991

SC 1538) and Kerala State Housi ng Board and
Os. v. Ramapriya Hotels (P)Ltd. and Ors.

(1994 (5) SCC 672).

"This word (proviso) hath divers operations.
Sonetime it worketh a qualification or
[imtation; sonetime a condition; and

sonmetine a covenant" (Coke upon Littleton

18th Edition, 146)

"I'f in a deed an earlier-clause is foll owed
by a later clause which destroys al together the
obligation created by the earlier clause, the
|ater clause is to be rejected as repugnant, and
the earlier clause prevails....But if the later
cl ause does not destroy but only qualifies the
earlier, then the two are to be read together
and effect is to be given to the intention of the
parties as disclosed by the deed as a whol e"
(per Lord Wenbury in Forbes v. Gt [1922] 1
A . C. 256).

A statutory proviso "is sonething
engrafted on a preceding enactnent” (R v.
Taunton, St Janes, 9 B. & C. 836).

"The ordi nary and proper function of
a proviso comng after a genera
enactnment is to linmt that genera
enactment in certain instances" (per Lord
Esher in Re Barker, 25 Q B.D. 285).

A proviso to a section cannot be used to
import into the enacting part sonething which
is not there, but where the enacting part is
susceptible to several possible neanings it
may be controlled by the proviso (See Jennings
v. Kelly [1940] A.C. 206)."

Under the proviso to Rule 17 the Chief of the Arny Staff
and other officers are conpetent to order dismssal or renoval
wi t hout conplying with the procedure set out in the main part
of the Rule after certifying that it is not expedient or
reasonably practicable to conply with the provisions so set
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out. There is a further requirement that such cases of
di sm ssal or renoval shall be reported to the Centra
Gover nent .

Oiginal records were produced before us. A perusa

thereof shows that the Chief of the Army Staff had foll owed the
requi site procedure and the certificate as contenplated in the
proviso to Rule 17 of the Rul es has been given. The note
sheets, the records which were al so perused by the H gh Court
clearly show that various aspects were taken note of and it

was specifically recorded that it will be inexpedient to foll ow
the procedure provided in the main part of Rule 17 of the

Rul es. There is, therefore, no substance in the plea taken by

| ear ned counsel for the appellant.

Additionally, it is alleged that the main plank of the

argunent of the appellant before the H gh Court was that the
enqui ry whi ch was initiated should not have been abandoned

m dway and shoul d have been continued. As rightly noted by

the Hi gh Court, the enquiry was not qua the appellant but it
related to theincident. That being so there was nothing wong

in the order of dismissal. It cannot be faulted. |In any event
enqui ry was not abandoned midway as claimed. The basic
facts were reveal ed during enquiry. 1In any event, as has been

held by this Court /in Union of India and OGthers v. Harjeet

Si ngh Sandhu [2001(5) SCC 593] even after a Court Martial is
hel d departmental action is not prohibited. In para 41 it was
noted as foll ows:

"Havi ng thus explained the |law and clarified
the sanme by providing resolutions to the

several illustrative probl ens posed by the
| earned ASG for the consideration of this Court
(which are illustrative and not exhaustive), we

are of the opinion that the expiry of period of
[imtation under Section 122 of the Act does
not ipso facto take away the exercise of power
under Section 19 read with Rule 14. The power
is available to be exercised though in the facts
and circunstances of an individual case, it

may be inexpedient to exercise such power or
the exercise of such power may stand vitiated
if it is shown to have been exercised in a
manner whi ch nay be call ed col ourabl e

exerci se of power or an abuse of power, what

at tinmes is also termed in adninistrative | aw as
fraud on power. A m sconduct conmitted a

nunber of years before, which was not

promptly and within the prescribed period of
[imtation subjected to trial by court nartial
and al so by reference to which the power

under Section 19 was not pronptly exercised
may cease to be relevant by long | apse of tine.
A subsequent m sconduct though | ess serious
may aggravate the gravity of an earlier

m sconduct and provi de need for exercise of
power under Section 19. That woul d al

depend on the facts and circunmstances of an

i ndi vi dual case. No hard and fast rule can be
laid down in that behalf. A broad proposition
that power under Section 19 read with Rule 14
cannot be exercised solely on the ground of
court martial proceedi ngs havi ng not

comenced within the period of limitation
prescribed by Section 122 of the Act, cannot be
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accepted. In the schene of the Act and the

pur pose sought to be achi eved by Section 19
read Rule 14, there is no reason to place a
narrow construction on the term

‘“inpracticable’ and therefore on availability or
happeni ng of such events as render trial by
court-martial inpermssible or legally

i mpossi bl e or not practicable, the situation
woul d be covered by the expression-the trial by
court-martial having beconme ‘inpracticable’ ."

It was al so pl eaded that approval of Central Governnent
was necessary in case action was taken under the proviso to
Rul el7. We find no such necessity prescribed. Al that is
required that where proviso to rule 17 is resorted to report has
to be nade to the Central CGovernnent. Record reveal s that
same has been done.

Above being the position we find no nerits in these
appeal s, whichare accordingly dismssed. No cost.




