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CASE NO. :
Appeal (civil) 224-226 of 2003

PETI TI ONER
State of Karnataka & Os.

RESPONDENT:
KGSD Cant een Enpl oyees Wl fare Association & Os.

DATE OF JUDGVENT: 03/01/2006

BENCH
S.B. Sinha & P.P. Naol ekar

JUDGVENT:

JUDGMENT

WI TH

ClVIL APPEAL NOCS. 449-468 OF 2003 & 4180-82 COF 2003

S.B. SINHA, J:

Both the State of Karnataka and K. G S.D. Canteen Enpl oyees
Wel fare Association are in appeal before us aggrieved by and dissatisfied
with the judgnents and orders dated 29.05.2002 and 30.50. 2002 passed by a
Di vi sion Bench of the Karnataka Hi gh Court in Wit Appeal Nos.5690-5692
of 2000 and 4613-32 of 2000.

VRI T PROCEEDI NGS

The First Respondent herein is an Association of the enpl oyees of the
Kar nat aka Government Secretariat Departnental Canteen.. The Respondent
Nos.2 and 3 are its nenbers. They filed a wit petition before the Karnataka
Hi gh Court, inter alia, contending that the said canteen having been run by
the State Governnent for the benefit of the secretariat enployees and 74
enpl oyees worki ng therein having conpleted nore than 10 years of service
were in effect and substance the enployees of the State Government itself,
al t hough they were ternmed as 'enpl oyees of the canteen’. Further
contention of the respondents herein was that their wages were absolutely
nmeagre being little nmore than the m ni mumwages, but despite severa
representati ons made by them they were not paid the same salary as was
payabl e to the enpl oyees of the State who were simlarly situated.

The Appellant herein rejected their request for grant of scale of pay
and other service benefits applicable to the Governnent servants, 'inter alia,
on the prem se that they were not its enpl oyees.

H GH COURT

A learned Single Judge of the Hi gh Court opined that the canteen can
be equated to the Governnment Hospitality Organi zati on where the canteen
facilities are made avail abl e and consequently directed the Appellant to
i mpl enent the notification dated 22.6.1996 which was applicable in relation
to the Governnent Hospitality Organization, as far as possible to the said
cant een enpl oyees with such revisions as are perm ssible under |aw as on
the said date

The | earned Single Judge opining that the enpl oyees of the canteen
are enpl oyees of the State Governnent directed

"The second prayer of the petitioners is to declare
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them as Governnment Servants. 1In this regard | deemit
proper to nodify the relief by issuing a direction to the
Government to regul arize the services of the petitioners
in the foll owi ng manner

CGovernment is directed to regul arize the services
of such of those petitioners who have put in ten years of
service subject to the Governnent satisfaction of
qualification if any for the post held by them and keeping
in view the long services rendered by them

It is declared that the petitioners are the enpl oyees
of the Governnment and are entitled for pay parity as per
Annexure-O with revision fromtine to tine.

The petitioners have approached this Court in the
year 1996 and the petition is heard and di sposed of in the
year 2000. Petitioners have been provi ded sone increase
in the wages fromtinme to tine.” In these circunstances, |
deemit proper that the petitioners are not to be given any
arrears for the past period and the direction is to with
effect from 1. 1. 2000 and not for the earlier period. The
arrears from1.1.2000is to be nmade available to the
petitioners within three nonths fromthe date of receipt
of this order."

Appeal s havi ng been preferred by the State thereagainst, a D vision
Bench of the High Court di sposed of the appeal s nodifying the judgment of
the | earned Single Judge as regard the date of regul arization of their services
as al so paynment of back wages, directing

"(i) The effective date from which the pay-scal es
and ot her service benefits should be extended to the
enpl oyees of KGSD Canteen by regul arizing their
service is changed from 01. 01. 2000 to 29.05.2002."

The | earned Single Judge as also the Division Bench despite the fact
that the Appellant herein had denied and di sputed the rel ationship of
enpl oyer and enpl oyee between it and the enployees of the canteen
proceeded to determ ne the said question on the basis of various docunents
produced before it.

PRESENT APPEALS

The State of Karnataka has filed Civil Appeal Nos.224-226 of 2003
and 449-468 of 2003, questioning the inpugned judgnent in its entirety
whereas the K. G S.D. Canteen Enpl oyees Wl fare Association preferred
Cvil Appeal Nos.4180-82 of 2003 questioning that part of the judgment
wher eby the judgnent and order of the |learned Single Judge was nodified
restricting the benefit of regularization fromthe date of the judgment and
back wages from 29.05.2002 instead of 01.01.2000.

CONTENTI ONS OF THE PARTI ES

M. P.P. Rao, the |earned Senior Counsel appearing on behalf of the
Appel l ants, would, inter alia, submt that the H gh Court commtted a
serious error in passing the inpugned judgrment insofar as it m sconstrued
and m sinterpreted various Governnent orders as regard establishnment and
managenent of the canteen issued in their proper perspective. The High
Court, M. Rao urged, furthernore misdirected itself in passing the
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i mpugned judgnent insofar as it failed to take into consideration that the
canteen was not required to be run by the State Governnent in terns of any
statute or otherw se

M. Naveen R Nath, the |earned counsel appearing on behalf of the
respondents herein, on the other hand, would support the judgment of the
H gh Court contending that a finding of fact has been arrived at by the High
Court that there existed a relationship of enployer and enpl oyee between
the State and the concerned enpl oyees as the State exercised total contro
over them and, therefore, this Court should not interfere therewth.

It was contended that the enpl oyees of the canteen in view of Article
14 of the Constitution of India, were entitled to parity in wages with that of
the enpl oyees of the State Governnent for the period they had worked and,
furthernore, they having been in such enploynment for a long tinme their
services have rightly been directed to be regularized.

SCHEME

The cant een was being run by private contractors for a long tine. In
the year 1974, the State of Karnataka intended to run the canteen by a
comm ttee, consisting of ten persons, six of themrepresenting the
CGovernment and the remaining four representing the Association as
mentioned in order bearing No. GAD 106 DBM dated 19th Novenber, 1974.
Amenities and facilities, e.g., premses, furniture, cooking utensils, crockery,
cutlery etc. for running the canteen were to be provided by the State only for
a period of one year. Sone of the relevant provisions |laid dow in the
Scheme for running the said canteen were as under

"An outright grant of Rs. 25,000 (Rs. Twenty five

thousand only) is sanctioned towards working expenses,
nanely, initial purchase of provisions, salaries of staff to
be appointed |i ke cooks, services, etc\005

The grant of Rs.25,000 (Rupees Twenty five thousand
only) will be debited to the new sub-heard "IV Grant to
the Karnataka Govt., Secretariat Canteen (Non Pl an)"
"under the mjor, mnor, and G oup sub-Head" "288-
Soci al Security and Wl fare-E-Q her social Security and
Wl fare Programres & Qthers "Programres-C. Wl fare

of CGovernnent Enpl oyees" \026 pendi ng re-appropriation
of savings under the above maj or head.

The Chairnan of the Conmittee is requested to
take action to start the canteen.

The worki ng of the Canteen under the above
arrangenent woul d be reviewed at the end of the one
year and then the future set up shall be decided."

The State by reason thereof, thus, nade a provision for grant of
Rs. 25,000/-. In terns of the said schene, all the furniture and equi prents
whi ch were handed over to the conmittee were required to be accounted for
and returned to the Governnent upon the closure of the canteen.  The
enpl oyees were appoi nted, indisputably, by the conmttee on an ad hoc
basi s/ dai ly wages.

It, furthernore, appears that the Governnent had sanctioned grant in
aid fromtime to time. The nanagenment of the said canteen was handed over
to the Respondent Association. Constitution of the Managing Conmittee
was bei ng changed on a regular basis. In the order dated 27.7.2000 issued
by the Governnent of Karnataka, it was stated

"\ 005Thi s canteen is running under constant |oss for the
past few years and consequently CGovernment had to
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sanction Grant-in-aid a fewtines. These Gant-in-aids
were sanctioned keeping in viewthe welfare of the
Secretariat Enployees. |In this background, all the
menbers of the Managenent Committee have tendered

their resignation to Governnent wth a request to make
alternate arrangenents in view of the fact that they are
unable to run the canteen on "No Profit No Loss" basis

and al so considering the fact that Governnent has not
agreed to give further Gant-in-aid to the Managi ng
Committee. In this background, a nmeeting was convened
under the chai rmanshi p of Additional Chief Secretary to
Covernment to consider making alternate arrangements

for running the canteen. Finally in a neeting convened

on 23.2.2000 under the chairnanship of Secretary to

Depart ment of Personnel & Adm nistrative Reforms, it

was deci ded to handover the Managenent of the canteen

to Karnat aka Governnent Secretariat Enpl oyees

Associ ation tenporarily for a period of one year
conmenci ng from 6.4.2000 and it is also proposed to
continue the existing Gant-in-aid and other facilities to
Kar nat aka Governnent Secretariat Enployees

Associ ation for running the canteen. Apart fromthis, it
is also proposed to provide the services of six secretariat
enpl oyees (Juni or assistants & assistants) for supervising
the affairs of the /canteen by treating themas "on ot her
duty" for a period of one year. These proposals were
exam ned and accordingly order was issued as given

bel ow :

ORDER NO. DPAR 5 DSW 2000, BANGALCRE,
DATED : 27.7.2000

Keeping in view the interest/welfare of Karnataka
Government Secretariat Enpl oyees, sanction is accorded
to handover the Management of the Karnataka
Government Secretariat Canteen toKarnataka
CGovernment Secretariat Enpl oyees Association w. e.f.
4.8.2000 tenporarily for a period of one year, fromthe
Management Conmittee constituted by the
CGover nirent \ 005"

The facilities and ternms and conditions were al so stated therein
sone of which are as under

" 6) Wi | e taki ng over the Managenment of the Canteen
the Karnataka Government Secretariat Enpl oyees

Associ ation should prepare a list of furnitures,
utensils, L.P.G etc. and receive a proper

acknow edgenent fromthe Managenent

Conmittee and submit a copy to the Governnent.

7) It is the responsibility of the Karnataka
Covernment Secretariat Enpl oyees Association to
keep all the assets of the canteen like furnitures,
utensils, gas etc. safe and secure.

8) Kar nat aka Governnent Secretariat Enpl oyees
Associ ation can take the assistance of DPAR
(Executive-A) section for maintenance and repair
of canteen building."

In an affidavit filed before us, it is stated that the Karnataka
Covernment Secretariat Enpl oyees Associ ation whi ch was running the
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canteen from 04.08.2000 to 31.03.2003 by a letter dated 10.03. 2003,

expressed its inability to run the canteen beyond 31.03.2003 and, thus, the
canteen services were closed from01.04.2003. It is further stated that the
State Covernment denolished the main canteen buil ding pursuant to the

CGovernment Note dated 04.08.2003. Certain litigations had thereafter been
initiated before several authorities. A wit petition had also been filed by the
Associ ation before the High Court, which was narked as Wit Petition

No. 41207 of 2004 seeking direction to make the bal ance paynment of LIC
prem um and contribution towards EPF for the period from01.01.2003 to

31. 03. 2003.

This Court evidently is not concerned with the pending litigation but

we have noticed the said fact only for the purpose of showing that the State

i ntended to run the canteen departnentally through a conmittee, but

according to the State, the comrittee has a distinct and different existence or
different entity than the Government.

The fact situation obtaining in this case already suggests that the State
had no intention to run and maintain the canteen as a departnent. Had the
intention of the State been to run the said canteen as one of its departnents,
the question of giving any grant or for that natter making of a provision for
return of the furniture and equi pments woul d not have arisen

EMPLOYEES OF A CANTEEN - ~STATUS

The question as to whether the enployees of the canteen are
enpl oyees of the State or whether their services should be directed to be
regul arized or not, in view of several decisions of this Court would be
dependent upon the issues as to whether the canteens are required to be
made in ternms of the provisions of a statute or otherwise. Admttedly, the
State had no statutory conpulsion to run and maintain any canteen for its
enpl oyees.

In The Saraspur MIls Co. Ltd. v. Ramanlal Chimanlal and Qhers
[(1974) 3 SCC 66] where the Managenent was under a statutory obligation
in terms of Section 46 of the Factories Act and the rules nmade thereunder to
mai ntain the canteen for the workers which was being run by a Co-operative
Soci ety wherewith the Managenent ‘had nothing to do. This Court relied
upon its earlier decision in Basti Sugar MIIs Ltd. v. Ram Ujagar [(1964) 2
SCR 838] hol di ng:

"The above case was treated as an authority for the
proposition that an enpl oyee engaged in a work or
operation which was incidentally connected with

the main industry was a workman if other

requi renents of the statute were satisfied and that
the malis in that case were workers. It was pointed
out that the bungal ows and gardens on which the
malis in that case worked were a kind of anenity
supplied by the mills to its officers and on this
reasoning the malis were held to be engaged in
operation incidentally connected with the main

i ndustry carried out by the enployer. The Hi gh
Court in Ahnmedabad Mg. & Calico Printing Co.

Ltd. v. Worknen had relied on the above ratio and
come to the conclusion that the workers in order to
cone within the definition of an "enpl oyee" need
not necessarily be directly connected with the
manuf acture of textile fabrics. The decision in
Basti Sugar MIls casel was treated as binding in
the former case."

In Parimal Chandra Raha and thers v. Life Insurance Corporation of
India and Qthers [1995 Supp (2) SCC 611], relying upon a |arge nunber of
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decisions of this Court including MMR Khan v. Union of India [1990

Supp SCC 191], in the peculiar facts and circunstances, it was held that the
cant een whi ch was being run by a Co-operative Society becanme a part of the
establi shment of the Corporation. The said decision was arrived at upon
lifting the corporate veil of the cooperative society. |In that case, although
there was no statutory liability on the part of the Respondent therein, to
maintain a canteen for their enployees, this Court observed:

"What energes fromthe statute | aw and the
judicial decisions is as foll ows:
(i) Whereas under the provisions of the Factories
Act, it is statutorily obligatory on the enployer to
provi de and mai ntain canteen for the use of his
enpl oyees, the canteen becones a part of the
establishment and, therefore, the workers
enpl oyed in such canteen are the enpl oyees of the
managenent .
(ii) Where, although it is not statutorily obligatory
to provide a canteen, it is otherwise an obligation
on the enployer to provide a canteen, the canteen
beconmes a part-of the establishnent and the
wor kers working in the canteen, the enpl oyees of
the managenment. The obligation to provide a
canteen has to be di'stingui shed fromthe obligation
to provide facilities to run canteen. The canteen
run pursuant to the latter obligation, does not
beconme a part of the establishment.
(iii) The obligation to provide canteen may be
explicit or inmplicit. Where the obligation is not
explicitly accepted by or cast upon the enployer
ei ther by an agreement or _an award, etc., it may be
inferred fromthe circunstances, and the provision
of the canteen nay be held to have beconme a part
of the service conditions of the enpl oyees.
Whet her the provision for canteen services has
beconme a part of the service conditions or not, is a
guestion of fact to be determ ned on the facts and
circunstances in each case
Where to provi de canteen services has becone a
part of the service conditions of the enployees, the
cant een becones a part of the establishment and
the workers in such canteen becone the enployees
of the nanagenent.
(iv) Whether a particular facility or service has
becorme inplicitly a part of the service conditions
of the enpl oyees or not, wll depend, anobng
others, on the nature of the service/facility, the
contribution the service in question nmakes to the
efficiency of the enpl oyees and the establishment,
whet her the service is available as a matter of right
to all the enployees in their capacity as enpl oyees
and not hi ng nore, the nunber of enpl oyees
enpl oyed in the establishnent and the nunmber of
enpl oyees who avail of the service, the length of
time for which the service has been continuously
avai | abl e, the hours during which it is avail abl e,
the nature and character of managenent, the
i nterest taken by the enployer in providing,
mai nt ai ni ng, supervising and controlling the
service, the contribution made by the managenent
in the formof infrastructure and funds for naking
the service available etc.

[ Enphasi s suppl i ed]
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The sai d deci sion, however, was distinguished by a 3-Judge Bench of
this Court in Enployees in relation to the Managenent of Reserve Bank of
India v. Worknen [(1996) 3 SCC 267] stating that M MR Khan (supra)
was decided on the facts of that case. Although, a question was raised
therein that the propositions 3 and 4 laid down in Parinmal Chandra Raha
(supra) are very wide and require reconsideration and appropriate
nodi fication, this Court refused to go thereinto holding that it was not
required to do so therein as the Tribunal had proceeded to follow MMR
Khan (supra) only, hol ding:

"\0050n the facts of this case, in the absence of any
statutory or other |egal obligation and in the
absence of any right in the Bank to supervise and
control the work or the details thereof in any
manner regardi ng the canteen workers enployed in
the three types of canteens, it cannot be said that
the rel ationship of master and servant existed

bet ween t he Bank and the vari ous persons

enpl oyed i'n three types of canteens. 166 persons
mentioned in the 1ist attached to the reference are
not wor knen of the Reserve Bank of I'ndia and that
they are not conparabl e enpl oyees enpl oyed in

the Oficers’ |ounge. Therefore, the demand for
regul ari sation i s unsustai nabl e and they are not
entitled to any relief. W hold that the award
passed by the Tribunal is factually and legally
unsust ai nabl e. "

[ Enphasi s suppl i ed]

A new gloss to the question, however, was given by this Court in
I ndi an Petrochem cals Corporation Ltd. v. Shrami k Sena and Qthers [(1999)
6 SCC 439]. This Court follow ng the judgment MM R Khan (supra) and
Reserve Bank of India (supra) opined that the ratio sought to be laid down in
Pari mal Chandra Raha (supra) that "the workers enployed in such canteen
are the enpl oyees of the Managenent" is not correct and further opined that
the "workmen of a statutory canteen woul d be the worknen of the
establ i shnent for the purpose of the Factories Act only and not for all other
pur poses". [Enphasis supplied]

However, in Indian Overseas Bank v. .0 B. Staff Canteen \Wrkers
Uni on and Anot her [(2000) 4 SCC 245] whereupon the High Court relied
upon, in the peculiar facts and circunstances of the said case, this Court
relied on MM R Khan (supra) and Parimal Chandra Raha (supra) and
di stingui shed I ndian Petrochenicals Corporation Ltd.” (supra) hol di ng:

"\ 005A cunul ati ve consideration of a few or nore of
them by thenselves or in conbination with any

ot her rel evant aspects, may al so serve to be a safe
and effective nethod to ultimately decide this
often agitated question. Expecting simlarity or
identity of facts in all such variety or class of cases
involving different type of establishnments and in
dealing with different enpl oyers would nean

seeking for things, which are only inpossible to
find.

The decision in Indian Petrochem cal case does

not, in our view, lay down any different criteria
than those declared in the other decisions for

adj udgi ng the issue, except that it had al so

consi dered specifically the further question as to
the effect of a declaration, that the workers of a
particul ar canteen, statutorily obligated to be run
render no nore than to deemthemto be workers
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for the limted purpose of the Factories Act and not
for all purposes. In the case before us, the claimis
not that there was any such statutory obligation

and the entire consideration proceeded only on the
footing that it is a non-statutory recogni sed cant een
falling within the second of the three categories
envi saged in the earlier decisions and the Tribuna

as well as the Division Bench of the Hi gh Court
endeavoured to find out whether the obligation to

run was explicit or inplicit, on the facts proved in
this case.”

A Constitution Bench of this Court in Steel Authority of India Ltd.
and Ors. v. National Union Waterfront Wirkers and Ors. [(2001) 7 SCC 1]
noticed the follow ng circunstances under which contract |abour could be
held to be the workman of the principal enployer:

"An anal ysis of the cases, discussed above, shows

that they fall inthree classes: (i) where contract |abour is
engaged in_or in connection with the work of an

est abl i shnment and enpl oynment of contract |abour is

prohi bited either because the industrial adjudicator/court
ordered abolition of contract |abour or because the
appropriate Government i ssued notification under

Section 10(1) of the CLRA Act, no autonmtic absorption

of the contract |abour working in the establishnment was
ordered; (ii) where the contract was found to be a sham
and nom nal, rather a canouflage, in which case the
contract |abour working in the establishment of the
principal enployer were held, in fact and in reality, the
enpl oyees of the principal enployer hinself. Indeed,

such cases do not relate to abolition of contract |abour
but present instances wherein the Court pierced the vei
and decl ared the correct position as a fact at the stage
after enpl oynent of contract |abour stood prohibited;
(iii) where in discharge of a statutory obligation of

mai ntai ning a canteen in an establishnment the principa
enpl oyer avail ed the services of a contractor the courts
have held that the contract |abour would indeed be the
enpl oyees of the principal enployer.

Such observation, however, was made in the |ight of the provisions
contained in Contract Labour (Regulation and Abolition) Act, 1970.

Raj endra Babu, J., as the | earned Chief Justice then was, speaking for
a Division Bench of this Court in Barat Fritz Werner Ltd. v. State of
Kar nat aka [ (2001) 4 SCC 498] observed

"\ 005Cf course, in Indian Petrochem cals Corpn

Ltd. v. Shram k Sena a new gl oss was given to this
decision by stating that the presunption arising
under the Factories Act in relation to such workers
is available only for the purpose of the Act and no
further. However, in Enployers of Reserve Bank

of India v. Worknmen this Court struck a different
note. Again this Court in Indian Overseas Bank v.
.0 B Staff Canteen Wrkers' Union considered

the effect of the decisions in MM R Khan

Pari mal Chandra Raha, Reserve Bank of |ndia and

I ndi an Petrochem cals Corpn. Ltd. v. Shramk

Sena and it was nmade clear that the workers of a
particul ar canteen statutorily obligated to be run
render no nore than to deemthemto be workers
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for limted purpose of the Factories Act and not for
all purposes and in cases where it is a non-
statutory recogni sed canteen the court should find
out whether the obligation to run was inmplicit or
explicit on the facts proved in that case and the
ordinary test of control, supervision and the nature
of facilities provided were taken note of to find out
whet her the enpl oyees therein are those of the

mai n establi shment\ 005"

However, in that case, the court was only concerned with a
notification abolishing contract |abour under Contract Labour (Regul ation
and Abolition) Act.

Yet again in Hari Shankar Sharnma and Qthers v. Artificial Linbs
Manuf act uring Corpn. -and Qthers [(2002) 1 SCC 337], this Court, follow ng
Barat Fritz Werner Ltd (supra)  opined:

"The subnmi'ssi on of the appellants that because the
cant een had been set up pursuant to a statutory

obl i gation under Section 46 of the Factories Act
therefore the enpl oyees in the canteen were the

enpl oyees of Respondent 1, is unacceptable. First,
Respondent 1 has disputed that Section 46 of the
Factories Act at all applies to it. Indeed, the High
Court has noted that this was never the case of the
appel | ants either before the Labour Court or the

H gh Court. Second, assum ng that Section 46 of

the Factories Act was applicableto Respondent 1,

it cannot be said as an absol ute proposition of |aw
t hat whenever in discharge of a statutory nandate,

a canteen is set up or other facility is provided by
an establishnent, the enpl oyees of the canteen or
such other facility becone the enployees of that
establishnent. It would depend on how-the

obligation is discharged by the establishnment. It
may be carried out wholly or substantially by the
establishnent itself or the burden nmay be

del egated to an i ndependent contractor. There is
nothing in Section 46 of the Factories Act, nor has
any provision of any other statute been pointed out
to us by the appellants, which provides for the

node in which the specified establishment nust

set up a canteen. Wiere it is left to the discretion
of the establishnment concerned to dischargeits
obligation of setting up a canteen either by way of
direct recruitment or by enploynment of a

contractor, it cannot be postulated that in the latter
event, the persons working in the canteen woul d be
the enpl oyees of the establishnment. Therefore,

even assum ng that Respondent 1 is a specified

i ndustry within the neaning of Section 46 of the
Factories Act, 1946, this by itself would not lead to
the inevitable conclusion that the enployees in the
canteen are the enpl oyees of Respondent 1."

In National Thernmal Power Corporation Ltd. v. Karri Pothuraju and
O hers [(2003) 7 SCC 384], Rajendra Babu, J., speaking for hinmself and
Raju, J., however, held that in view of a catena of decisions of this Court it is
aptly clear that where in discharge of a statutory obligation of maintaining a
canteen in an establishnent the principal enployer availed the services of a
contractor the contract |abour would i ndeed be the enpl oyees of the
princi pal enpl oyer.
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The sane bench in Mshra Dhatu Nigam Ltd. and O hers v. M
Venkat ai ah and Qthers [(2003) 7 SCC 488], having regard to the provisions
contained in Rules 65 and 71 of Andhra Pradesh Factories Rules, 1950,
reiterated the sanme view

In Hal dia Refinery Canteen Enpl oyees Union and Qthers v. Indian
Q| Corporation Ltd. and OGthers [(2005) 5 SCC 51], Ashok Bhan, J.,
speaking for a Division Bench of this Court, di stingui shed I ndi an
Petrochem cals Corporation Ltd. (supra) opining:

"\ 005The managenent unlike in Indian
Petrochenicals Corpn. Ltd. case is not reinbursing
the wages of the worknen engaged in the canteen
Rat her the contractor has been nade |iable to pay
provi dent fund contribution, |eave salary, nedica
benefits to his enpl oyees and to observe statutory
wor ki ng hours. The contractor has al so been made
responsi bl.e for the proper maintenance of

regi sters, records and accounts so far as
conpliance with any statutory

provi si ons/obligations is concerned. A duty has
been cast on the contractor to keep proper records
pertaining to payment of wages, etc. and also for
depositing the provident fund contributions with
the authorities concerned. The contractor has been
nade |iable to defend, indemify and hold

harm ess the enpl oyer fromany liability or

penal ty which may be i nposed by the Central

State or |ocal authorities by reason of any violation
by the contractor of such | aws, regul ations and also
fromall clains, suits or proceedi ngs that may be
br ought agai nst the nanagenent arising under or
incidental to or by reason of the work
provi ded/ assi gned under the contract brought by
the enpl oyees of the contractor, third party or by
the Central or State Government authorities.”

It was specifically noticed that the worknen of the Canteen and the
contractor had entered into i ndependent settlenments w thout inpleading the
owner or occupier of the factory as a party therein which also went to show
that the worknmen were treating thensel ves the worknen of the contractor
and not that of the owners.

We have referred to the aforenentioned decisions in order to show
that in each of the aforementi oned cases the industrial adjudicator was
required to apply the relevant tests laid down by this Court in the fact
situation obtaining therein. Mst of the cases referred to herei nbefore were
considered by this Court in the peculiar facts and circunstances obtaining
therein and, thus, it is even not proper for the industrial adjudicator to apply
the ratio of one decision to the exclusion of other without considering the
facts and circunmstances involved therein. The |aw, however, does not
appear to be settled as to whether even in a case where the enployer is
required to run and maintain a canteen in terns of the provisions of the
statute, the enployees of the canteen would automatically be held to be the
wor kers of the principal enployer for all intent and purport and not for the
purpose of the Factories Act alone. W, however, are not concerned wth
the said question in this matter and refrain ourselves from naking any
observation in respect thereof.

We, however, intend to point out that in a case of this nature even an
i ndustrial adjudicator nmay have sone difficulty in coming to the conclusion
that enpl oyees of a canteen for all intent and purport are enployees of the
princi pal enpl oyer.
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Question of issuance of direction to regularize the services of the
enpl oyees stand absolutely on a different footing to which we shall advert to
alittle later.

MAI NTAI NABI LI TY OF THE WRI T PETI TI ON

In a case of this nature, where serious disputed questions fact were

raised, in our opinion, it was not proper for the H gh Court for enbark

t her eupon an exerci se under Article 226 of the Constitution. The H gh Court
inits judgment relied upon a | arge nunmber of decisions of this Court, inter
alia, in Reserve Bank of India (supra) and State Bank of India & Os. v.
State Bank of India Canteen Enpl oyees’ Union (Bengal Circle) and Os.

[AIR 2000 SC 1518] ignoring the fact that all such disputes were

adj udi cated in an industrial adjudication

The Hi gh Court arrived at a finding that the Committee was nmerely a

cl oak of the Government and an arm of the State. When allegations are

nmade that ‘a body isa cloak and/or snoke screen or a canoufl age, the

adj udi cation of such a disputed question should be |left to the Industria

Court. In Steel Authority of India Ltd. (supra), as noticed herei nbefore, this
Court anal ysed the decision of this Court to say that they fall in three cl asses.
It was observed

"W have quoted the definitions of these terns above

and elucidated their inport. The word "workman" is
defined in wide terns. It is a generic termof which
contract |abour is a species. It-is true that a conbined
reading of the terns "establishment” and "workman"

shows that a workman engaged in an establ i shnment

woul d have direct relationship with the principa

enpl oyer as a servant of naster. But what is true of a
wor kman coul d not be correct of contract |abour. The

ci rcunst ances under whi ch contract |abour could be
treated as direct workman of the principal enployer have
al ready been poi nted out above.™

The | egal position was reiterated in Rourkela Shrami k Sangh v. Stee
Aut hority of India Ltd. and Another [(2003) 4 SCC-317] stating:

"There cannot, thus, be any doubt whatsoever that
the appellants were fully aware of the fact that they
were required to approach the Industrial Tribunal
in terms of the provisions of the Industria

Di sputes Act for ventilating their grievances. The
subm ssion of M Shanti Bhushan to the effect that
the H gh Court acts as an authority while
exercising its power under Article 226 of the
Constitution of India cannot be countenanced. The
order of this Court dated 16-10-1995, as quoted
supra, is absolutely clear and unanbi guous. The
term"authority" used in this Court’s order dated
16-10-1995 nust be read in the context in which it
was used. The appellant in terns thereof could

seek a reference which would nean a reference in
terms of Section 10 of the Industrial Disputes Act.
It could al so approach "the authority in accordance
with | aw' which would mean authority under a
statute. The High Court, by no stretch of

i magi nati on, can be an authority under a statute."

It was, furthernore, reiterated that a disputed question of fact
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normal |y would not be entertained in a wit proceeding.

To the sane effect is the decision of this Court in Wrkmen of Nilgir
Coop. Mt. Society Ltd. v. State of T.N. and G hers [(2004) 3 SCC 514]
wherein this Court considered in detail the relevant factors for determ ning
the rel ationship of enployer and workman. It was held that the burden of
proof was upon the workman. |In what circunstances, control test taken
recourse to by the High Court can inter alia be applicable for determ ning a
di sputed question of relation of enployer and enpl oyee has al so been
considered therein at sone details. It was firmy laid down that whether a
contract is a shamor canouflage is not a question of |aw but of fact.
Hussai nbhai, Calicut v. The Al ath Factory Thezhilali Union, Kozhi kode and
Q hers [(1978) 4 SCC 257], whereupon the Hi gh Court has placed strong
reliance, was held to be falling under Class (ii) envisaged in Steel Authority
of India Ltd. (supra).

We may, noreover, notice that in Wrknen of the Canteen of Coates
of India Ltd. v. Coates of India Ltd. and Ot hers [(2004) 3 SCC 547], a
Di vi si on Bench of this Court observed:

"Learned counsel for the appell ant strenuously

urged that the respondent Conpany has the

statutory obligation to provide a canteen in the

prem ses and therefore, the enpl oyees of the

canteen nust be presuned to be the worknen

enpl oyed by the respondent Conpany and no one

el se. Learned counsel referred to certain decisions
for this purpose. It 'is sufficient for us to state that
some requi renment under the Factories Act of

providing a canteen in the industrial establishment,
is by itself not decisive of the question or sufficient
to determ ne the status of the persons enployed in
the canteen. The effect, if any, relating to
conpliance with the provisions of the Factories

Act is a different matter which does not arise for
consi deration in the present case, for which reason
We express no opinion on any such/question. It is
sufficient for us to say that the finding recorded by
the |l earned Single Judge al so | eaves no escape
fromthe conclusion that these worknmen cannot be

held to be worknen enpl oyed by the respondent
Company. "

Albeit in a different context, this Court in U'P. State Bridge
Corporation Ltd. and Others v. U P. Rajya Setu Nigam S. Karanthari Sangh
[ (2004) 4 SCC 268] enphasi sed the need of adjudication of a disputed
guestion of fact before Industrial Court stating:

"The only reason given by the Hi gh Court to

finally dispose of the issues inits wit jurisdiction
whi ch appears to be sustainable, is the factor of

del ay, on the part of the Hi gh Court in disposing of
the dispute. Doubtless the issue of alternative
remedy shoul d be rai sed and decided at the earliest
opportunity so that a litigant is not prejudiced by
the action of the Court since the objection is one in
the nature of a demurrer. Neverthel ess even when
there has been such a delay where the issue raised
requires the resolution of factual controversies, the
H gh Court should not, even when there is a del ay,
short-circuit the process for effectively

determ ning the facts. Indeed the factua
controversies which have arisen in this case renmain
unresol ved. They nust be resolved in a nanner
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which is just and fair to both the parties. The Hi gh
Court was not the appropriate forumfor the
enforcenent of the right and the | earned Single
Judge in Anand Prakash case had correctly refused

to entertain the wit petition for such relief.”

Yet recently, this Court in Rajasthan State Road Transport Corpn
And Ohers v. Zakir Hussain [(2005) 7 SCC 447] in the context of the
jurisdiction of the Industrial Court vis-‘-vis the Civil Court highlighted the
object of the Industrial Disputes Act stating:

"The object of the Industrial Disputes Act, as its
preanbl e indicates, is to nake provision for the

i nvestigation and settlenent of industrial disputes,
whi ch means adj udi cati on of such di sputes al so.

The Act envi sages collective bargaining, contracts
bet ween uni on representing the workmen and the
managenent, a nmatter which is outside the realm

of the common | aw or the | ndian | aw of

contract\ 005"

Keeping in view of the facts and circunstances of this case as also the
principle of |aw enunciated in the above referred decisions of this Court, we
are, thus, of the opinion that recourse to wit remedy was not apposite in this
case.

REGULARI SATI ON

The question which now arises for consideration is as to whether the
Hi gh Court was justified in directing regul arization of the services of the
Respondents. It was evidently not. In a large nunber of decisions, this
Court has categorically held that it is not open to a H gh Court to exercise its
di scretion under Article 226 of the Constitution of India either to frame a
schene by itself or to direct the State to frame a scheme for regularising the
services of ad hoc enpl oyees or daily wages enpl oyees who had not been
appointed in terns of the extant service rules framed either-under a statute or
under the proviso to Article 309 of the Constitution of India.. Such a
schene, even if franed by the State, would not neet the requirements of |aw
as the executive order made under Article 162 of the Constitution of India
cannot prevail over a statute or statutory rules framed under proviso to
Article 309 thereof. The State is obligated to nmake appointnents only in
fulfilment of its constitutional obligation as laid downin Articles 14, 15 and
16 of the Constitution of India and not by way of any regul arization schemne.
In our constitutional schenes, all eligible persons simlarly situated nust be
gi ven opportunity to apply for and receive considerations for appointments
at the hands of the authorities of the State. Denial of such a claimby sone
officers of the State tinmes and again had been deprecated by this Court. In
any view, in our denocratic polity, an authority howsoever high it nmay be
cannot act in breach of an existing statute or the rules which hold the field.

It is not necessary for us to dilate further on the issue as recently in
State of U.P. v. Neeraj Awasthi and O's. [2005 (10) SCALE 286], it has
been clearly held that the Hi gh Court has no jurisdiction to frame a schene
by itself or direct fram ng of such a schene by the State

In Mahendra L. Jain and Qthers v. Indore Devel opnment Authority and
O hers [(2005) 1 SCC 639], it was categorically held:

"The question, therefore, which arises for
consideration is as to whether they could lay a

valid claimfor regularisation of their services. The
answer thereto nust be rendered in the negative.
Regul ari sati on cannot be clainmed as a matter of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 14 of 15

right. An illegal appointment cannot be |egalised
by taking recourse to regularisation. Wat can be
regularised is an irregularity and not an illegality.

The constitutional scheme which the country has
adopt ed does not contenpl ate any back-door
appointnent. A State before offering public
service to a person nust conply with the
constitutional requirenents of Articles 14 and 16
of the Constitution. Al actions of the State nust
conformto the constitutional requirenments. A

dai | y-wager in the absence of a statutory provision
in this behalf would not be entitled to

regul arisation. (See State of U P. v. Ajay Kunar
and Jawahar!l al Nehru Krishi  Vishwa Vidyal aya v.
Bal Kishan Soni.)"

I'n Zakir Hussain (supra), even in relation to the tenporary enpl oyee,
it was stated:

"The respondent is a tenporary enpl oyee of the

Cor poration and a probationer and not a

government servant and, therefore, is not entitled
for any protection under ‘Article 311 of the
Constitution. He was a party to the contract. In
view of the fact that the respondent was appoi nted
on probation and the services were terminated
during the period of probation sinpliciter as the
same were not found to be satisfactory, the
appel | ant Corporation.is not obliged to hold an
enquiry before term nating the services. The
respondent being a probationer has got no
substantive right to hold the post and was not
entitled to a decree of declaration as erroneously
granted by the [ ower courts and al so of the High
Court."

PARI TY IN THE SCALE OF PAY

The contention that at |east for the period they have worked they were
entitled to the remuneration in the scale of pay as that of the governnment
enpl oyees cannot be accepted for nore than one reason. They did not hold
any post. No post for the canteen was sanctioned by the State. ~According to
the State, they were not its enployees. Salary on a regular scale of pay, it is
trite, is payable to an enpl oyee only when he holds a status. ' [See Mihendra
L. Jain and Qhers (supra)]

The Hi gh Court was, thus, not correct in holding that the nenbers of
the First Respondent could be treated at par with the Hospitality
Organi zation of the State of Karnataka. Such equation is inpermssible in
law. In the Hospitality Organization of the State, the posts m ght have been
sanctioned. Only because, food is prepared and served, the same would not
nean that a canteen run by a Conmttee can be equated thereto.

SUBSEQUENT EVENT

Subsequent events which had taken place is also worth taking note of.
The fact remains that the canteen now is closed. The judgnent and order of
the H gh Court, thus, otherw se also cannot be inplenented. The enpl oyees
concerned, therefore, cannot be directed to be reinstated in service. W have
noti ced, hereinbefore, that other proceedings have been initiated by them
The said proceedi ngs may be di sposed of in accordance with | aw.
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CONCLUSI ON

For the reasons aforementioned, we are of the opinion that the
i mpugned judgnent cannot be sustained, which is set aside accordingly.
Consequently the appeals filed by the State Governnment being G vil Appea
Nos. 224-226 of 2003 and 449-468 of 2003 are allowed and that of the First
Respondent being G vil Appeal Nos. 4180-82 of 2003 are di sm ssed.
However, in the facts and circunstances of this case, the parties shall bear
their own costs.




