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1. Challenge in this appeal is to the order passed by a

| earned Single Judge of the Hi gh Court of Bonbay, Nagpur

Bench, directing return of the plaint, as according to the High
Court the Court at Nagpur had no jurisdiction to entertain a
part of the clains made in the suit. The plaintiff was granted
liberty to represent the plaint in the Court having jurisdiction
at Pune. The trial Court was directed to follow the procedure
under Order 7 Rule 10-A of the Code of G vil Procedure, 1908

(in short the "CPC ) for return of the plaint to the plaintiff.

2. Background facts in a nutshell are as foll ows:

The appellant filed a special civil suit No.881/91 for
recovery of Rs.79,63,99,736/- as damages for breach of
contract. The stand of the plaintiff in the plaint was that it is
the manuf acturer of noul ds and high precision plastic
conponent for the industrial application specially for use by
automobil e industry. It has its manufacturing operations at
Nagpur and the defendants have entered into an agreenent
with it for lifetinme supply of its products. it has nmade huge
i nvest ments at Nagpur anpunting to rupees thirty crores and
that it has a nmost sophisticated factory at-Nagpur. Plaintiff is
supplying its products to the Defendant No. 1l for al nbst two
decades. The defendant no.1 vide registered letter dated
03.11. 1999, which was received by the plaintiff at its Nagpur
office on 11.11.1999, has termnated its agreenent wi th'the
plaintiff. Due to the said termnation, the nachineries which
were installed by the plaintiff specifically for manufacturing
nmoul ds for the defendant No.1 would remain idle and that
there will be no use of its unit installed at Nagpur. The
plaintiff, therefore, contended that it is entitled to
conpensati on of damages i nasnmuch, as the defendant No.1's
action of refusing to honour its prom se and assurance was
illegal and arbitrary

The defendant Nos.1, 3 and 4 filed an application under
Section 9A read with Order 7 Rule 11 of CPC submtting
therein that the suit was clearly abuse of process of |aw and
was not nai ntai nable. The registered office of defendants 1
and 2 was at Pune and that the defendant Nos.3 and 4 are the
residents of Pune, whereas the defendant No.5 has its
regi stered office at Tokyo (Japan). The | ease agreenents
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bet ween defendant No.1 and the plaintiff had been executed at

Pune, and supplies were nmade by the plaintiff to defendant

No. 1 at Pune/ Aurangabad, i.e. outside the territoria

jurisdiction of Cvil Judge, Senior Division, Nagpur and,
therefore, it had no territorial jurisdiction to entertain the suit
and the suit deserves to be dismssed sumarily. It was

deni ed by the respondents-defendants that the plaintiff has

set up its factory at Nagpur at the instance of defendant No. 1.

It was further contended that the plaintiff has deliberately
suppressed the fact that it has its registered office at Minbai
and neither of the parties to the suit resided at Nagpur. The
respondents further averred in the said application that the
parties by consent have restricted the jurisdiction to Pune

Court only. The said termpertaining to jurisdiction is

contained in all the purchase orders placed by defendant No.1

with the plaintiff. Plaintiff had deliberately filed a part of the
purchase order and suppressed that part of the purchase

order fromthe Court which contained the clause regarding
jurisdiction.

The non-applicant/plaintiff filed its reply to the said
application reiterating the averments nade in the plaint. It
reiterated that it had nade huge investnents at Nagpur on the
assurance made by the defendant No.1l. The plaintiff, further
submitted in its reply that the cause of action for suit has
arisen substantially, if not wholly, within the territoria
jurisdiction of the |learned Court at Nagpur. Goods were
supplied from Nagpur ‘and the cost thereof is received at

Nagpur and that the goods have al'so been delivered at Nagpur
Substantial part of the clains in the plaint was on account of
danmages etc. for breach of Menorandum of Understanding (in
short 'MoU ) and the breach of assurances given by the

def endant No.1l. The plaintiff, therefore, submitted that if the
substantial cause of action arises out of damages on ot her
counts and if the small part of the claimarises out of
purchase order, the claimcannot be separated and, therefore,

it was in the interest of justice(that the Court should entertain
the present suit.

3. The learned trial Court, after considering the riva
contentions raised on behalf of the parties, found that the suit
was out come of the danages caused to the Unit of the plaintiff
because of the breach of the contract. He further observed that
the letter of termination was received by the plaintiff at
Nagpur. It is further observed in the order-that the term about
jurisdiction pointed out on behalf of the defendants was
relating to the breach of contract under order of purchase and
not relating to the damage caused to the plaintiff by

term nation of the entire contract which was admittedly for the
life time. The learned trial Court, therefore, held that the cause
of action to file present suit arises at Nagpur and, therefore,
directed the suit to proceed according to | aw

4. Questioning for quashing the order passed by Joint Gvi
Judge, Senior Division, Nagpur Cvil Revision was filed before
the H gh Court by the respondents. It was subnitted that the
substantial part of the claimarises out of four purchase orders
whi ch cane to be placed by defendant No.1 with the plaintiff.
Al'l the purchase orders ousted the jurisdiction of all Courts
except the Court at Pune. Except these purchase orders there
was no other witten contract. Since the suit is mainly based
on the cause of action arising out of said purchase orders

whi ch ousted the jurisdiction of Courts except the Court
situated at Pune, though there may be ancillary cause of

action the ouster clause in the purchase order governs the
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proceedi ngs between the parties.

5. Ref erence was nmade to various decisions of this Court in
Hakam Singh v. Ms Gammon (India) Ltd. (AR 1971 SC 740),

Hani| Era Textiles Ltd. v. Puromatic Filters (P) Ltd. (2004 (4)
SCC 671) and New Mbga Transport Company v. United India

I nsurance Co. Ltd. And Ors. (2004 (4) SCC 677). The plaintiff-
appel | ant before this Court referred to various Mu dated
6.11.1996 and subnitted that the sane related to the

technical terns between the parties. As per the said terns the
plaintiff was entitled to receive 7 noulds but it was given 4
nmoul ds. There was no ouster clause in the said MU and,
therefore, suit for breach of terns would not be covered by the
ouster cl ause.

6. Ref erence has al so-been nade to various

conmuni cati ons dated 9. 10. 1993, 25.5.1996, 30.11.1996 and
23.9.1997 to substantiate the stand that assurance was given

by defendant No.1l to the plaintiff that the plaintiff would be its
life tinme supplier. Relying on the provisions of Oder 2 Rule 2
of CPC it was submtted that the suit is required to include the
whol e of the claimwhich the plaintiff was entitled to nake in
respect of the cause of action. Therefore, it was necessary for it
to join all causes of action and since only insignificant part of
cause of action was governed by the purchase orders the suit
filed at Nagpur will not be governed by the ouster clause.

7. The Hi gh Court referred to various purchase orders and
conditions and avernents in the plaint. Wth reference to the
avernents held that the clains were referable to the purchase
orders. The avernents in _para 29 indicated that they were
referable to MoU dated 6.11.1996. According to the High Court
perusal of the purchase orders indicated that the said MU

was al so a part of the purchase orders. Wth reference to

Condi tion No.20 of the purchase orders it was held that only

the Pune Court had jurisdiction in all the matters arising out
of the purchase orders. Accordingly, the H gh Court held that
the suit is based on several causes of action and it was open to
the plaintiff to file a suit for causes of action not related to
purchase order at Nagpur and to file another suit arising out

of cause of action related to the purchase orders -at Pune.

8. Accordingly, the order was passed for return of the
pl ai nt.
9 In support of the appeal, with reference to the order of

the trial Court it was submtted that in para 60 it was
categorically held that the court at Nagpur had jurisdiction to
try the suit. The Hi gh Court accepted that by operation of

Oder 2 Rule 2 CPC it was permissible to rai se several /causes

of action and there was no ouster clause in that sense. The
main relief is for damages and costs incurred. The purchase
order related only to part of the relief claimed. Therefore, /it
was submitted that the trial Court’s view should not have been
interfered with.

10. In response, |earned counsel for the respondents
submitted that the H gh Court has noted that the purchase
orders clearly excluded the jurisdiction and, therefore, t he
High Court’s viewis irreversible.

11. The rel evant portion of the purchase orders which are
i dentical reads as follows:

"NOTES
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1. THE MOULDS W LL BE DESI GNED AND
MANUFACTURED AS PER THE FOLLOW NG

(1) THE MEMORANDUM OF UNDERSTANDI NG

(MOU) DATED 6 NOVEMBER 1996, EXECUTED
BETWEEN M S BAL M S MARUBENT

CORPORATI ON,

M S TAKAHASH SEIKI CO, LTD., MS TOKYO
R&D CO. LTD. AND M'S SUNDEEP PCLYMERS
PVT. LTD. AND AMENDMENT THERETO AS MAY

BE ACREED TO BETWEEN THE PARTI ES FROM
TIME TO TI ME AS PER THE PRQIECT NEEDS.

(2) TECHNI CAL ASSI STANCE AGREEMENT DATED
11/ 2/ 97 BETWEEN TAKAHASHI SEIKI CO. LTD.
AND SUNDEEP POLYMERS LTD.

TERVS AND CONDI TI' ONS

1. PRI CE

PRI CES ARE FI RM AND FOR FREE DELI VERY

AT CUR WORKS

6. PAYMENT
60% ADVANCE ALONGW TH THE ORDER.
20% AFTER SUBM SSI ON OF T1 SAMPLE

20% AFTER FI NAL APPROVAL OF SAMPLE

AND MOULD

12. GUARANTEE

MOULD SHOULD BE GUARANTEED FOR

QUALITY, PRECI SION, RELIABILITY AND ALSO
FOR WORKMANSHI P AND PERFORMANCE, USE

OF MATERI AL AND DESI GN WE SHOULD BE ABLE
TO GET M NI MUM 300, 000 PI ECES W TH NORMAL

MAI NTENANCE.

CONDI TI ONS

15. The prices and terns and conditions in this
order will be taken as firm and cannot be changed
till the order is fully executed.

20. This contract shall be deened to have been
entered into at Pune and only Pune Courts w |l have

jurisdiction in all matters arising out of this Oder."

Sone of the pleadings in the plaint al so need to be noted.
"29. In the year 1995 or near about, the |st
def endant finalized the new nodel scooter in the
Japan, Code nane al pha-4 in co-operation with the
defendant No.5. Since this was to be a nodern
design vehicle, having entire plastic body, it was
important to select a top quality supplier in India
for the devel opment of supplier of plastic parts for
al pha-4 vehicle and such simlar nodels in the
future.

(a) The 1 defendant placed an order for a supply of a
part of the moulds for the al pha-4 fromthe

def endant No.5 and rai sed a purchase order

No. 529911 dated 6/11/1996 on the 5th defendant

for an approxi mate anmount of Rs.JPY 175 M1 Ilion

The plaintiff craves leave to refer to and rely upon
the aforesaid Purchase Order of the 1 defendant

when produced.

(b) A Menp. of Understanding (MJU) has been
entered into by various parties involved in the
devel opnent of Al pha-4, viz. the plaintiff, defendant
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Nos. 1 and 3, Takahashi Sei ki and another Japanese
Conpany Tokyo R&D Co. Ltd. This MU spelt out

the role and obligation of each party in the

devel opnent of the plastic parts of the Al pha-4. The
| st defendant also spelt out its commitnment in
buyi ng the plastic parts fromthe noul ds supplied

by the 5th defendant and for which the plaintiff was
to set up additional investnments. Hereto encl osed
and annexed as docurment No. XXIV is a copy of the
aforesaid Mu.'

33. In line with the aforesaid understanding
between the plaintiff and the Ist, 4th and 5th

def endants and al so rel yi ng upon the MU and t he

I st defendant’s letter dated 30.11.1996 the plaintiff
agreed to accept the 4 sets of Purchase Orders for
the manuf acture of 10 Al pha-4 noul ds, raised by

the 1st defendant, at an initial paynment of Rs.296.7
| acs. These Purchase Orders are:

a) No. 541024 dated 12/2/ 1997 for Rs.148.5 | acs.
b) No. 541023 dated 12/2/1997 for Rs.111.5 | acs.
c) No. 2121209 dated 22/2/1998 for Rs 35 | acs.

d) No. 20122154 ‘dat ed 16/ 3/ 1998 for Rs.1.7 | acs.

The aforesaid Purchase Orders were in the tine
with the MoU and the Technical Assistance
Agreenent, as already spelt out, and the sane al so
menti oned on the Orders."

12. I n Sopan Sukhdeo Sable and O's. v. Assistant Charity
Conmi ssioner and Ors. (2004 (3) SCC 137) it was inter-alia
hel d as foll ows:

"16. Submi ssion of |earned counsel for respondent

No. 2-trust was that requirenment of |aw being

reading the plaint inits totality, the appellants
cannot take the plea that they woul d give up or
relinquish sone of the reliefs sought for. That woul d
not be perm ssible. The plea clearly overl ooks the
basi c distinction between statenments of the facts

di scl osi ng cause of action and the reliefs sought for.
The reliefs claimed do not constitute the cause of
action. On the contrary, they constitute the
entitlenent, if any, on the basis of pleaded facts. As
i ndi cated above, Order VI Rule 2 requires that

pl eadi ngs shall contain and contain only a

statenment in a concise formof the material facts on
which the party pleading relies for his claim If the
pl ea of M. Savant, |earned counsel for the
respondent-trust is accepted the distinction

bet ween the statement of material facts and the
reliance on themfor the claimshall be obliterated.
VWhat is required in lawis not the pieceneal reading
of the plaint but inits entirety. Wiether the reliefs
woul d be granted on the pleaded facts and the

evi dence adduced is totally different fromthe relief
clainmed. Al the reliefs clainmed nmay not be all owed

to a party on the pleadings and the evidence

adduced. Whether part of the relief cannot be

granted by the Cvil Court is a different matter from
sayi ng that because of a conbined claimof reliefs

the jurisdiction is ousted or no cause of action is

di scl osed. Considering the reliefs clainmed vis-a-vis

t he pl eadi ngs woul d not mean

conpartnental i zati on or segregation, in that sense.
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The plea raised by the respondent-trust is therefore
cl early unacceptabl e.

17. Keeping in view the aforesaid principles the
reliefs sought for in the suit as quoted supra have to
be consi dered. The real object of Oder VII Rule 11

of the Code is to keep out of courts irresponsible | aw
suits. Therefore, the Order X of the Code is a tool in
the hands of the Courts by resorting to which and

by searching exami nation of the party in case the
Court is prinma facie of the viewthat the suit is an
abuse of the process of the court in the sense that it
is a bogus and irresponsible litigation, the
jurisdiction under Order VIl Rule 11 of the Code can
be exerci sed.

18. As noted supra, Order VIl Rule 11 does not
justify rejection of any particular portion of the
plaint. O'der VI Rule 16 of the Code is relevant in
this regard. It deals with 'striking out pleadings'. It
has three clauses pernitting the Court at any stage

of the proceeding to strike out or anend any matter

in any pleading i.e. (a) which nay be unnecessary,
scandal ous, frivolous or vexatious, or, (b) which

may tend to prejudice, enbarrass or delay the fair
trial of the suit, or, (c) which is otherw se an abuse
of the process of the Court.

19. O der VI Rule 2(1) of the Code states the basic
and cardinal rule of pleadings and declares that the

pl eading has to state material facts and not the

evi dence. It mandates that every pl eading shal

contain, and contain only, a statement in a concise
formof the material facts on which the party

pl eading relies for his claimaor defence, as the case
may be, but not the evidence by which they are to

be proved.

20. There is distinction between 'material facts’
and 'particulars’. The words 'material facts' show
that the facts necessary to formulate a conplete
cause of action nmust be stated. Om ssion of a single
material fact |leads to an inconplete cause of action
and the statenment or plaint beconmes bad. The

di stinction which has been nade between 'materia
facts’ and 'particulars’ was brought by Scott, L.J. in
Bruce v. Odhans Press Ltd. (1936) 1 KB 697 in the
fol | owi ng passage :

The cardinal provision in Rule 4 is that

the statenent of claimnust state the

material facts. The word "material" neans

necessary for the purpose of formulating

a conpl ete cause of action; and if any one
"material" statement is omtted, the

statement of claimis bad; it is

"dermurrabl e" in the old phraseol ogy, and

inthe newis liable to be "struck out"

under R S.C. Order XXV, Rule 4 (see

Philipps v. Philipps ((1878) 4 BD 127));

or "a further and better statenent of

clainm nay be ordered under Rule 7.

The function of "particulars" under Rule 6

is quite different. They are not to be used

in order to fill material gaps in a

denurrabl e statement of claim- gaps
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whi ch ought to have been filled by
appropriate statenents of the various
material facts which together constitute
the plaintiff’s cause of action. The use of
particulars is intended to neet a further
and quite separate requirement of

pl eadi ng, inposed in fairness and justice
to the defendant. Their function is to fil
in the picture of the plaintiff’'s cause of
action with information sufficiently
detailed to put the defendant on his
guard as to the case he had to nmeet and
to enable himto prepare for trial

The dictum of Scott, L.J. in Bruce case (supra) has
been quoted with approval by this Court in Samant
N. Bal kri shna v. George Fernandez (1969 (3) SCC
238), and the distinction between "material facts”
and "particul ars" was brought out in the follow ng
terms:

The word "material’ shows that the facts

necessary to formulate a conplete cause

of action must be stated. QOm ssion of a

single material fact |leads to an

i nconpl ete cause of action and the

statenent of claimbeconmes bad. The

function of particulars is to present as

full a picture of the cause of actionwth

such further information in detail as to

make t he opposite party understand the

case he will have to neet"

Rule 11 of Order VIl lays down an independent

remedy made available to the defendant to chal |l enge
the maintainability of the suit itself, irrespective of
his right to contest the same on nerits. The | aw
ostensi bly does not contenplate at any stage when

the objections can be raised, and al so does not say

in express ternms about the filing of-a witten
statenment. Instead, the word 'shall’ is used clearly

i mplying thereby that it casts a duty on the Court to
performits obligations in rejecting the plaint when
the sane is hit by any of the infirmties provided in
the four clauses of Rule 11, even without

i ntervention of the defendant. In any event, rejection
of the plaint under Rule 11 does not preclude the
plaintiffs frompresenting a fresh plaint in terns of
Rul e 13.

XX XX XX XX

22. Under Order Il Rule 1 of the Code which
contai ns provisions of mandatory nature, the
requirenent is that the plaintiffs are duty bound to
claimthe entire relief. The suit has to be so franed
as to afford ground for final decision upon the
subjects in dispute and to prevent further litigation
concerning them Rule 2 further enjoins on the
plaintiff to include the whole of the claimwhich the
plaintiff is entitled to make in respect of the cause of
action. If the plaintiff omts to sue or intentionally
relinqui shes any portion of his claim it is not

perm ssible for himto sue in respect of the portion
so onmtted or relinquished afterwards. |If the
plaintiffs as contended by M. Mhta want to

XX
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relinquish sone reliefs prayer in that regard shal

be done before the trial Court. A reading of the
plaint and the reliefs along with the contents of the
pl ai nt goes to show that the main dispute relates to
the question of continuance of tenancy and the

peri od of tenancy. They are in essence unrel ated

with the other reliefs regarding enquiry into the
affairs of the trust. Such enquiries can only be
undertaken under Section 50 of the Act. For
instituting the suit of the nature specified in Section
50, prior consent of the Charity Comni ssioner is
necessary under Section 51. To that extent M.

Savant is right that the reliefs relatable to Section
50 would require a prior consent in terns of Section
51. If the plaintiffs give up those reliefs clained in
accordance with |law, the question would be whet her

a cause of action for the residual clains/reliefs

war rant- conti nuance of the suit. The nature of the
dispute is tobe resolved by the Cvil Court. The
guesti on ‘of "t enancy cannot be deci ded under

Section 50 of the Act. Section 51 is applicable only
to suits which are filed by a person having interest
in the trust. A tenant of the trust does not fal
within the category of a person having an interest in
the trust. Except relief in Para D of the plaint, the
other reliefs could be clained before and can be

consi dered and adj udi cated by the C vil Courts and

the bar or inpedinment in Sections 50 and 51 of the

Act will have no relevance or application to the other
reliefs. That being so, Sections 50 and 51 of the Act
woul d not have any application to that part of the
relief which relates to question of tenancy, the term
of tenancy and the period of tenancy. The inevitable
conclusion therefore is that Courts bel ow were not
justified in directing rejection of the plaint. However,
the adjudication in the suit would be restricted to
the question of tenancy, terns of (tenancy and the

peri od of tenancy only. For the rest of the reliefs, the
plaintiffs shall be pernmitted within a nonth from
today to make such application as warranted in | aw

for relinquishing and/or giving up claimfor other
reliefs.’

13. In On Prakash Srivastava v. Union of India and Anr.

(2006 (6) SCC 207) it was held as follows:

9. By "cause of action" it is nmeant every fact,
which, if traversed, it would be necessary for the
plaintiff to prove in order to support his right to a

j udgrment of the Court. In other words, a bundle of
facts, which it is necessary for the plaintiff to prove
in order to succeed in the suit. (See Bl oom Dekor

Ltd. v. Subhash Hi nmatlal Desai and Os. (1994 (6)

SCC 322).

10. In a generic and wi de sense (as in Section 20
of the Civil Procedure Code, 1908) "cause of action"
nmeans every fact, which it is necessary to establish
to support a right to obtain a judgment. (See
Sadanandan Bhadran v. Madhavan Sunil Kumar

(1998 (6) SCC 514).

11. It is settled | aw that "cause of action" consists
of bundl e of facts, which give cause to enforce the

legal inquiry for redress in a court of law |n other
words, it is a bundle of facts, which taken with the
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| aw applicable to them gives the plaintiff a right to
claimrelief against the defendant. It must include
some act done by the defendant since in the

absence of such an act no cause of action woul d

possi bly accrue or would arise. (See South East Asia
Shi pping Co. Ltd. v. Nav Bharat Enterprises Pvt.

Ltd. and others. (1996 (3) SCC 443).

12. The expression "cause of action" has acquired
ajudicially settled nmeaning. In the restricted sense
"cause of action" means the circunstances formng

the infraction of the right or the i mediate occasion
for the reaction. In the w der sense, it neans the
necessary conditions for the maintenance of the

suit, including not only theinfraction of the right,
but also the infraction coupled with the right itself.
Conpendi ousl y, as noted above the expression

means every fact, which it would be necessary for

the plaintiff to prove, if traversed, in order to
support - hisright to the judgnment of the Court.

Every fact, which is necessary to be proved, as

di stingui shed fromevery pi ece of evidence, which is
necessary to prove each fact, conprises in "cause of
action". (See Rajasthan H gh Court Advocates’
Association v. Union of India and O's. (2001 (2)

SCC 294).

13. The expression "cause of action" has
somet i nes been enpl oyed to convey the restricted

i dea of facts or circunstances which constitute
either the infringement or the basis of a right and
no nore. In a wider and nore conprehensive sense,

it has been used to denote the whol e bundl e of
material facts, which a plaintiff nmust prove in order
to succeed. These are all those essential facts

wi t hout the proof of which the plaintiff nmust fail in
his suit. (See Gurdit Singh v. Munsha Singh (1977

(1) SCC 791).

14. The expression "cause of action" is generally
understood to mean a situation or state of facts that
entitles a party to maintain an action in a court or a
tribunal; a group of operative facts giving rise to one
or nore bases of suing; a factual situation that
entitles one person to obtain a renedy in court from
anot her person. (See Black’s Law Dictionary). In
Stroud’s Judicial Dictionary a "cause of action" is
stated to be the entire set of facts that gives rise to
an enforceable claim the phrase conprises every

fact, which if traversed, the plaintiff nust prove in
order to obtain judgnent. In "Wrds and Phrases"

(4th Edn.) the neaning attributed to the phrase

"cause of action" in comon |egal parlance is

exi stence of those facts, which give a party a right to
judicial interference on his behal f. (See

Navi nchandra N. Majithia v. State of Maharashtra

and Ors. (2000 (7) SCC 640).

15. In Hal sbury Laws of England (Fourth Edition)
it has been stated as foll ows:

"Cause of action has been defined as
nmeaning sinply a factual situation the
exi stence of which entitles one person to
obtain fromthe Court a remedy agai nst
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anot her person. The phrase has been

held fromearliest tine to i nclude every
fact which is material to be proved to
entitle the plaintiff to succeed, and every
fact which a defendant woul d have a right
to traverse. 'Cause of action’ has al so
been taken to nean that particular act on
the part of the defendant which gives the
plaintiff his cause of complaint, or the
subj ect matter of grievance founding the
action, not nerely the technical cause of
action".

16. As observed by the Privy Council in Payana v.
Pana Lana (1914) 41 |'A 142, the rule is directed to
securing the exhaustion of the relief in respect of a
cause of action and not to the inclusion in one and
the same action or different causes of action, even
though they arises fromthe sanme transaction. One
great criterion is, when the question arises as to
whet her the cause of action in the subsequent suit

is identical with that in the first suit whether the
same evidence will maintain both actions. (See
Mohamad Khal il Khan v. Mahbub Ali Man (ALR

1949 PC 78).

17. It would be appropriate to quote para 61 of the
sai d judgnent, which reads as foll ows: -

"61l. (1) The correct test in cases falling
under Order Il Rule 2, is whether the
claimin the new suit is in fact founded
upon a cause of action distinct fromthat
whi ch was the foundation of the forner
suit (Moonshee Buzl oor Fuheer .

Shunr oonni ssa Begum (1967)11 Mo

551 : 2 Bar 259 (P.C.).

(2) The 'cause of action’ neans every fact
which will be necessary for the plaintiff to
prove it traversed in order to support his
right to the judgnent (Real v. Brown ;

(1889) 22 QB.O 138: 58 L.J. QB. 476).

(3) If the evidence to support the two
clains is different, then the causes of
action are also different. (Brunsoon v.
Nur nphroy (18841 Q B.O 141. : 53

L.J.Q B. 476).

(4) The causes of action in the two suits
may be considered to be the same if in
substance they are identical ( Brunsoon
v, Nunphroy, supra).

(5) The cause of action has no relation

whet her to the defence that may be set

up by the defendant nor does it depend

upon the character of the relief prayed for

by the plaintiff. It refers \0051005.. to nedia
upon which the plaintiff asks the Court to
arrive a conclusion in his favour. (Mst.

Chand Kour v. Pratap Singh : (1887)15 I A

156. Thi s observation was nmade by Lord
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Wat son in a case under section 43 of the
Act of 1880 (corresponding to Order |1,
Rule 2) where plaintiff nade various
claimin the same suit"

14. Learned counsel for the appellant submtted that a
separate suit shall be filed in relation to purchase orders at
Pune and necessary anendnments to the plaint filed at Nagpur
shall be nade. It shall be open to the respondents-defendants
to rai se such objections and to take such stand as are

avail able. In view of above, we di spose of the appeal with the
foll owi ng directions:

(1) It shall be open to the appellant to file a separate
suit inrelation to cause of action if any relating for

the purchase orders, at Pune as was submitted by

| ear ned counsel for the appellant.

(2) If the appellantis so advised it nmay nove for
amendment ~of the suit at Nagpur.
(3) It shall be open to the respondents-defendants to

rai se all objections and take such pleas as are
avai |l abl e-in law.

15. Appeal is disposed of with no order as to costs.




