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JUDGMENT
The foll owi ng Judgnent of the court was delivered:
WTH
ClVIL APPEAL No. 1955 OF 1998
(@ Special Leave Petition No 7017 of 1998
in CC No. 4745 of 1995)
G B. PATTANAI K

Leave granted in SLP No 7017 of 1998.

This appeal is directed against the order  dated
25.10.1994 of the Orissa Adnministrative Tribunal ~in Msc.
Petition No 3229 of 1992, arising out of Origina
application No. 78 of 1989. The appellants are graduates in
Cvil Engineering and had been recruited as Assistant
Engineers in the Irrigation Wng in the Irrigation and Power
Departnment in the State of Orissa after being duly sel ected
by Orissa Public Service Commission in accordance wth
Orissa service of Engineers Rule, 1941 (hereinafter referred
to as ‘The Rules). The respondents are the pronotees to the
post of Assi stant Engi neers from anongst the " Junior
Engi neers and Sub-Assistant Engineers. O A No. 78 of 1979
had been filed by the direct recruited Assistant Engi neers
claimng inter alia that the appointnents of such direct
recruits having been nade agai nst vacanci es of the year 1978
they should be treated as appointees of the year 1978 and
consequently their seniority should be determ ned on that
basi s under the pronptee Assistant Engineers of that year
notw t hstanding the fact that they were factually appointed
as Assistant Engineer in the year 1980. The Tribunal allowed
the said application by order dated 19.6.1992. It may be
stated that the pronmpotee Assistant Engineers of the years
1979 and 1980 had not been arrayed as party to the said
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proceedings. As the order of the Tribunal dated 19.6.1992
adversely affected the seniority of the pronotee Assistant
Engi neers who had been pronoted in the year 1979 and 1980
they filed a Msc. petition which was Registered as M sc.
Petition No. 3229 of 1992 for reviewing the order dated
29.6.1992. They also filed a direct Petition before the
Tri bunal which was registered as OA No. 2325 of 1992. The
Tri bunal di sposed of both the Oiginal Application as well
as the Msc. Petition by the inmpugned judgnent and canme to
hold that the Original Application would not be maintainable
since the question of Inter se seniority has been decided in
QA No. 73 of 1989 by Oder dated 29.6.1992. It, however,
cane to the conclusion that the review of the said order is
mai nt ai nabl e particularly when the affected persons had not
been arrayed as parties to the earlier decision. Thereafter
by interpreting the rule of seniority, particularly Rule 26
of the Rules, cane to hold that the direct recruits cannot
be held to be —recruits of the year 1978 and on the other
hand, nust be held to be recruits of the year 1980 when the
State CGovernnent by Notification appointed those direct
recruits as Assistant Engineers in-march 1980. It further
came to hold that such direct recruits, therefore, cannot be
held to be senior to the pronotees of the year 1979 and wl|l
be juniors to pronptees  of the year 1980. The aforesaid
order of the Tribunal ~“ reviewing the earlier order dated
29.6.1992 is the subject matter of challenge in this appeal
The pronptees whose Original Application No. 2325 of 1992
was disnissed as hot ‘maintainable also filed a Special Leave
Petition by way of « abundant caution and that Special Leave
Petition was al so taken on Board and was heard al ongwith the
present appeal

The brief facts culmnating in the inmpugned order of
the Tribunal may be stated as hereunder: -

That in the year 1978 forty vacancies were available in
the post of Assistant Engineers in the Irrigation Wng of
the Irrigation Department of the State of Oissa  out of
which 10 posts were to be filled up by direct recruitnent in
accordance with rule 7 of the Rules. Oissa Public Service
Comm ssion issued an advertisement. inviting applications
fromthe candidates eligible for appointnents-to the service
inthe year 1979 and after conpleting the process  of
sel ection prepared a list of selected —candidates in
accordance with Rule 13 of the Rules and submitted the sane
to the State Governnment sonetinmes in Novenber 1979. The
State Governnent finally made the final selection in
accordance with rule 15 and required the selected candi dates
to undergo medi cal examination and issued letters of
appoi ntnent in March 1980. Thereafter the appoi ntees joined
as Assistant Engineer. The respondents who are junior
engineers had been pronboted as Assistant Engineers in
accordance with Rule o different dates in 1979 “and 1980,
nanely, 27.8.1979, 27.11.1979, 4.2.1980, 4.11.1980 and
27.12.1980. Jagdi sh Patnaik, appellant No. 1 who was a
direct recruit to the post of Assistant Engineer filed
Original application No., 78 of 1989 in the State
Admi ni strative Tribunal seeking the relief that he should be
given the seniority in the rank of Assistant Engi neer bel ow
the pronoted Assistant Engineers in the tear 1978 since he
has been recruited to the said post against a vacancy which
has arisen for the year 1978 and for the delay caused by the
departrment he should not be nade to suffer. the Tribunal was
persuaded to accept the said contention raised on behal f of
Shri Patnaik and it came to hold that since he has been
sel ected agai nst a vacancy of the year 1978 his seniority in
the cadre of Assistant Engineer should be deternmnned
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treating him to be a recruit of the year 1978
notwithstanding the fact that he was appointed as an
Assi stant Engineer by Notification dated 29th march, 1980.
The Tribunal, therefore directed the State Governnent to fix
the seniority of said shri patnaik below the pronoted
Assi stant Engineers of the year 1978. It may be stated at
this stage that under Rule 26 of the Rules which deals with
the inter se seniority of the Assistant Engi neers as between

direct recruits and pronotees, the pronoted officers
recruited during the year would be considered senior to the
officers directly recruited during the year . Since the

i mpl enentation of the aforesaid direction of the Tribuna
adversely effected the seniority of the pronotee Assistant
Engi neers who had been pronoted during the year 1979-80 t hey
approached the Tribunal both by filing as Application for
Review and by filing an Oiginal Application, as already
stated, and the Tribunal disposed of the same by the
i mpugned or der.

M. Mlan Banerjee, the | earned senior counse
appearing for the appellants contended that under the Rul es
guota having been fixed for  direct recruits and for
pronot ees and appoi nt nents havi ng been nade according to the
qguotas, a person appointed as a direct recruit against the
guota available for the year 1978 cannot be held to be
junior to a pronotee ~who was pronoted in the year 1979 or
1980. According to the | earned senior counsel though Rule 26
which deals with the question of inter se seniority between
the direct recruits and pronotees inthe cadre of Assistant
Engi neer does not refer to the  aforesaid quota, but once
appointnent itself 1is on the basis of quota that nust be
engrafted into the Rule neant for determining the inter se
seniority and on that basis the inpugned order " of the
Tri bunal cannot be sustained in |aw

M. Benerj ee, the [|earned  senior counsel | further
contended that the recruitment ~to the cadre of Assistant
Engi neer being nade from two different sources and the
Recruitnment Rules having itself (prescribed the quota of
recruitnment from different sources the seniority inter se
has to be regulated on the basis of the said quota and
judged from that stand point ‘the inpugned order is
unsustainable in law. nr. Benerjee, learned senior counse
lastly submtted that after disposal —of the origina
Application No. 78 of 1979 by entertaining a application for
Revi ew the Tribunal could not have re-considered the matter
and would not have taken a contrary viewthan the earlier
one and the inmpugned order, therefore, is beyond powers of
revi ew of the Tribunal

M. Raju Ramachandran, |earned counsel appearing for
sonme of the interveners who are direct recruits, supported
the submi ssions nade by M. Banerjee, |earned senior counse
and contended that there is a distinction between expression
‘recruitment’ and ‘appointnent’ in service jurisprudence.
the expression ‘recruitnent’ signifies a stage prior to the
i ssuance of an actual appointment order, therefore, when the
seniority Rules contained in rule 26 uses the expression
‘direct recruitnent’ there is no justification to construe
that it is the actual year of appointnment that woul d govern
the seniority and in this view of the matter the inpugned
order of the Tribunal is erroneous in |law. According to M.
Ramachandran, |earned senior counsel the expression ‘direct
recruitment’ in rule 26 of the Rules refers to the
conmmencenent of the process of recruitnment which is fixed
and ascertainable and not the date of actual appointmnment
which for several reasons can be indefinitely delayed in a
gi ven case and there is no justification for construing rule
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M. G L. Sanghi, learned senior counsel appearing for

the pronotee respondents on the other hand contended, that
the | anguage wused in rule 26 of the Rules is clear and
unanbi guous and on a plain gramatical meaning being given to
the words wused therein the conclusion is irresistible that
the seniority of Assistant Engineers appointed during a
particular year has to be determ ned on the principle that
the pronotees appointed during the year would be senior to
the direct recruits appointed during the year, and
therefore, the i mpugned order of t he Tri bunal is
unassail able. M. Sanghi, |learned senior counsel further
contended that the Recruitnment Rul es no doubt have provided
guota indicating the percentage to be appoi nted as Assi stant
Engi neers by direct recruits and percentage to the appointed
as Assistant engineers on- pronotion but that provision has
no rel evance nor can it be engrafted into rule 26 which
governs the inter se  seniority of the persons appointed in
the cadre of ‘Assistant Engineer. M. Sanghi, |earned senior
counsel ~also subnmitted that ~in the facts and circumnstances
of the case Application for Review was maintai nabl e and was
rightly entertained by the Tribunal and in any event
Oiginal Application also having been filed the rights of
the respondents cannot be denied in any manner

M. P.N. Mshra, learned counsel appearing for the
State of Orissa supported the subnissions made by M. Sangh
and contended that the actual vyear during which the
appointnent is made to the cadre of “Assistant Engi neer, be
it on pronotion or be it on the basis of direct recruitnment
is the governing factor for determnation of inter se
seniority as is apparent fromthe | anguage used in Rule 26
of the Rules. M. Mshra., |earned counsel further contended
that wunder the scheme of the rule, it is the State
Government who has the final power of selection both for an
appoi nt nent under direct recruitnent as well as appoi ntnent
under pronotion and until that power is exercised no person
can claim to have been recruited to the service 'and that
being the position the year in which the vacanci es arose and
agai nst which the recruitment nmade is irrelevant for the
purpose of determining the seniority M. Mshra, ~|earned
counsel further subnitted that Rule 5 which deals wth
recruitment to service is also indicative of the fact that a
person can be said to be recruited only on being appointed
to the rank of Assistant Engineer and therefore it is not
possi bl e to construe that for the purpose of determ ning the
seniority any date anterior to the said appointnent can at
all be germane consideration. M. Mshra, |earned counse
al so submtted that the word ‘year’ having been defined to
nean a cal endar year under Rule 3(f) of the Rules and Rule
26 being categorical to the effect that the officers
recruited by pronotion and by direct recruitnment during the
same cal endar year the pronoted officers woul d be consi dered
senior to the direct recruited officers, it is only logica
to hold that when they are appointed to the post  of
Assi st ant Engi neer which would be taken into account for the
purpose of seniority and not otherw se.

Correctness of the rival subnissions would depend upon
an interpretation of the relevant provisions of the rules
and for that purpose it would be necessary to notice the
schene of the Rules itself.

Rule 4 of the Rules indicate the strength of the cadre
and it includes posts starting from Assistant Engineer to
the Chief Engineer. rule 5 deals wth recruitment to the
service and the expression ‘service’ has been defined in
Rule 3(a) to mean Oissa Service of Engineers.
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Under Rule 5 first appointnent to the service has to be made
to the rank of Assistant Engineer ordinarily.

Rule 6 deals with the node of recruitment to the rank
of Assistant Engineer and under the said Rule the said
recruitment is made partly by direct recruitment in
accordance with Rules 8 to 15 and partly by pronmotion from
the subordi nate Engi neering Service and the Juni or Engi neers
Service in accordance with Rules 16 to 18.

Under Rule 7 the GCovernment decides the nunber of
vacancies to be filled each year and it further provides
that out of the vacancies posts to be filled up by pronotion
from Sub- Assi stant Engi neers should be such as it woul d not
exceed the 25%of the total strength of the permanent and
temporary Assi stant Engineers including the |eave and
training reserve and those officiating as Executive
Engi neers. Qut of the renaining vacancies 2/3rd would be
filled up by pronotion fromthe rank of Junior Engineers and
the rest by direct recruitnent.

Rule 9 prescri bes the qualification for the direct
recrui tnment of Assistant Engineer

Rule 10 is the procedure which the Public Service Conm ssion
is required to adobt by inviting applications for the
vacancies to be filled up by direct appointmnent.

Rule 11 provides for subm ssion of application forns to the
Comm ssi on. And

Rul e 12 provides for consideration of those application by
the Conmission and interviewing all" candidates who are
likely to be suitable for appointnent.

Ruls 13 prescribes that the Conm ssion shall prepare a |ist
of sel ected candi dates, arranged-in order of preference, and
the said list is required to be submtted to the Governnent
al ongwith the recomrendati ons of the Conm ssion.

Rule 14 and 14 A deal wth reservation in favour of
Schedul ed Castes and Schedul ed Tri be candi dates.

Rul e 15 profices for final selection of the candidates to be
made by the Government fromanongst the list submitted by
the cnmisssion. In Rule 15 B canndi dates so sel ected woul d
be exami ned by a Medical Board and on being found nmedically
fit letters of appointnments can be issued.

Rules 16 to 18 is the procedure prescribed for pronotion of
the candidates who are either Junior Engineers or _in
Subordi nate Engi neering Service. And in their case also the
final selection lies with the State Governnent under Rule
18.

Rule 19 provides for probation of direct- recruit for a
period of 2 years and for pronotees a period of one year
Rule 20 is the provision for confirmation

Rule 26 with which we are really concerned in the present

case is the rule of seniority. It would be appropriate to
extract the said Rule 26 in extenso:-
"Rule 26 - Seniority - (1) Wen

officers are recruited by Pronotio

and by direct recruitnment during

the same year, the pr onot ed

officers shal | be consi dered

senior to the officers directly

recruited irrespective of their
dates of joining the appointnment.

(2) Between the two groups of

pronmoted officers, those

pronoted fromthe rank of

Sub- Assi st ant Engi neers

shall en bloc be senior

to those pronmoted from

t he r ank of Juni or
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Engi neers.
(3) Subject to provision of

Sub-rules (1) and (2)

seniority of of ficers

shall be determined in

accordance with the order

in which their names

appear in t he lists

pr epar ed by t he

conmi ssion. "
The very schenme of recruitnment under the Rules, as indicated
above, unequivocally indicates that in case of direct
recruit the final authority lies with the State Governnent
who i ssues appoi ntnment orders from anongst the persons found
eligible byu the Public Service Comm ssion and further who
have been found nmedically  fit by the Medical Board. Even
such an appointeeis also required to undergo probation for
two years  and there -after he can be confirmed in the
service. Under Rule 26, which'is the rule for determ ning
inter se seniority between pronpbteea and direct recruits
when the —expression used is ‘officers are recruited by
promotion and by direct” recruitment’ necessarily it neans
that when they are appointed as Assistant Engineers by the
State Governnent. To inport sonething else into the Rule

will neither be in the interest of justice nor is it
necessery in any manner and it would tantanmount to a
| egistation by the Court. It is a well known principle of

construction of statute that when the |anguage used in the
statute is unambiguous and on a plain gramatical neaning
being given to the words in the Statute, the end result is
neither arbitrary, irrational or contrary to the object of
the statute, then it is the duty of the Court-to give effect
to the words used in the Statutes as the words declare the
intention of the |law nmaking authority best. In that view of
the matter we do not see any justification to go into the
guestion of quota nmeant for direct recruits and pronotees
nor is it necessary to find out as to the year in which the
vacancy arose against which the recruitnment is nmade. On an
anal ysls of the scheme of the rules, as narrated earlier, we
are of the considered opi ni on -t hat t he expressi on
‘recruited’” would mea appointed ann the expression ‘during
the sanme year’ in Rule 26 would mean during the cal endar
year and, therefore, direct recruits recruited during the
cal endar year would be junior to the pronotee recruits
recruited during the said cal endar year

M. Banerjee |earned senior counsel appearing for the
appel l ants, however, st enuously urged that ~when t he
Recruitment Rules providefor different quotas in the rank of
Assi stent Engi neer and persons are appoi nted agai nst those
guotas the seniority must be governed accordingly and,
therefore, the year in which the vacanci es arose and agai nst
which the recruitnment is nade would get engrafted into the
rule neant for determining the inter se seniority. In
support of this contention the |earned senior counsel placed
reliance on the decisions of this Court in S.g. Jaisinghan
Vs Union of India & ors. - 1967 (2) Suprenme Court Reports
703, V.B. Badam etc. V. State of Mysore & Ors. - 1976(1)
supreme court Reports 815, T.N Saxena & Os. vs. State of
UP. & Os. - 1991 supp. (2) supreme Court Cases 551, and
A.N. Sehgal & Ors. Vs. Raje Ram Sheoran & ors. - 1992 supp
(1) Suprene Court Cases 304.
In Jai singhani’s case (supra) the validity of Rule 1(f)(iii)
of the Seniority rules framed in 1952 was under chall enge
inter alia on the ground that the said Rule was bases upon
an unjustifiable classification between direct recruits and
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pronotees after they had entered into Cass | Gade 11
service. This Court negatived the said contention on a
finding that wunder the said rule three years of outstanding
work in class Il is equal to two years of probation in class
| service and on consideration of this aspect of the matter
the pronotee is given seniority over the direct recruit on
conpleting the period of probation in the sanme year. On a
thorough analysis of the different provisions of the rules
this Court also came to the conclusion that Rule 1(f) (iv)
i s based on a reasonable classification and does not violate
the guarantee wunder Articles 14 and 16. M. Banerj ee,
| earned senior counsel  appearing for the appellants,
however, placed strong reliance on the observations of this
Court in Jai singhani’s case whereunder the court had
observed "we are of the opinion that having fixed the quota
in exercise of the power under Rule 4 between the two
sources of recruitnent, thereis no discetion left with the
Governnment, of India to alter that quota according to the
exi gencies of the situation or to deviate fromthe quota, in
any particular year, t its own wll and pleasure, As we have

already indicated, the quota rule is linked up with the
seniority rule and unless ‘the quota rule is strictly
observed in practice, it will be difficult to hold that the
seniority rule i.e., rule 1 (f)(iii) (iv), is not

unr easonabl e and does not offend Article 16 of the
Constitution."

The af oresaid observation has been made when the allegation
that there ws excessive recruitment of pronpbtees in
violation of the Quota Rule -was being considered and
examned. In the case in hand there is no assertion by the
appel l ants-direct recruits t hat pr onot ees have been
recruited to the cadre of Assistants Engineer in excess of
the quota provided for them W are not in a positionto
hold that in jaisinghani’s case anything has been said by
this Court to even suggest that whenever in a Recruitnent
rule quota is fixed for different feeder cadre then the said
guota gets engrafted into the Seniority Rules and seniority
has to be determ ned thereby. If a allegation is nade by the
direct recruits that at a given point of tine or during a
cal endar year the pronotees were in -excess of the quota
avail able for themunder the rules then such - of those
promotees who are found to be in excessof the quota would
obvi ously be hed to be recruits contrary to the rulesand as
such, would not have any right to the post. but~ such an
all egation has not been nmade in the case in hand and
consequently the question does not arise for consideration

In our considered opinion the decision of this~ Court in
Jai si nghani’s case cannot be held to have laid down an
inflexible rule that a guota having been fixed for
recruitment to a service for different feeder cares the said
guota protento gets enbodied into the Seniority Rule.

In Badani’s case (supra) on which M. Banerjee, | earned
seni or counsel strongly relied upon what really fell for
consi deration ofthis Court is whether the direct recruits
were really recruited against the vacancies available in
their quota and as such wo the pronotees? This Court
rejected the contention of the pronmptees that the said
direct recruits were recruited against tenporary vacancies
and held that they having been recruited against the
vacancies nmeant for their quota would be senior to the
pronot ees under the Seniority rules. In the absence of any
such grievance in the case in hand we fail to understand as
to how the aforesaid decision will be of any assistance in
interpreting rule 26 of the Rules.

The next decision on whi the |earned senior counsel relied
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upon s T.N Saxena' s case (supta). In this case the dispute
relating to inter se seniority between direct recruits and
pronmpbtees to the post of Senior Marketing |nspector was for
consi deration before this Court and the Court had given
certain earlier directions while disposing of an appeal
Pursuant to the said direction a fresh seniority list had
been drawn up and that seniority list had been assail ed on
the ground that the earlier direction of the Court has not
been inplenented. |In disposing of the matter the Court had
observed that in drawning up the seniority list the earlier
direction of the Court has not been borne in mnd and
consequently the |ist was quashed.

M. Banerjee, the l'eatned senior counsel further very
much relied upon the observations nade by this Court in
Direct Recruits Cass Il Engineering Oficers’ Association
vs. State of Maharashtra -case-1990 (2) SCC 715, portion of
whi ch has been extracted in Saxena's case to the effect-

"\When appointments are nmade from nore than one source,
it is permssible to fix the ratio for recruitnment fromthe
di fferent sources and if rules are franed in this regard, it
must ordinarily be followed strictly."

There is no dispute with the aforesaid proposition nor
is there any disputein the present case that neither quota

has been fixed or -‘quota fixed has been violated in filling
up the post in the cadre of Assistant Engineers. That being
the position, the / aforesai d decision also is of no

assistance to the contention raised.

The last case on which M. Banerjee, | earned senior counse

relied upon is the case of A N Sehgal, (supra). In this
case the inter se seniority between the direct recruits and
pronot ees in haryana Service of Engineers Cl ass | PW (Roads
and Bui | di ngs Br anch) Rul es, 1960, canme up for
consi deration. On consideration of the rel evant provision of
the Rules the Court cane to the conclusion that when under
rule 5(2)(a) the quota for appointnent of direct recruits
Assi stant Executive Engineers has been fixed at 50% and
proviso to said Rule nerely enables the State Governnent to
pronmote in excess of 50%of the Assistant Engineer, the
i ntendnment of the proviso is that so long as eligible direct
Assi stant Engineers are not available for appointrments as
Executive Engineer a promptee fromdass Il service could be
allowed to officiate in exces of the quota but the nonent
the direct recruits are available they alone would be
entitled to fill up the posts and pronotees will have to
give place to the said direct recruits. And thi's being the
position those pronotees who had been recruited in excess of
the quota wunder the proviso cannot get seniority over the
direct recruits who were wthin the quota of 50% avail abl e
for them The ratio of the aforesaid case also will have no
application to the case in hand. It may be stated that
subsequent to this decision the haryana Legi sl ators anended
the Recruitnent Rules giving it retrospective effect as
aforesaid interpretation given by this Court caused undue
hardship and a situation which cannot be conceived of and
the said later Rule has also been considered by this Court
by a Bench of three Hon' ble Judges in S.S. Bola & O's. vs.
B. D. Sardana - 1997 (8) Supreme Court Cases 522, and the
rule has been held to be valid. In the aforesaid prem ses,
we are unable to accept the contention of nmr. Banerje, the
| earned senior counsel, tat under the Rules in question
guota having been fixed, while Interpreting inter se
seniority under rule 26 that should be borne in mnd. As we
have stated earlier, there has been no grievance on the part
of the appellants direct recruits that there has been any
excess pronmotion beyond the quota perm ssible for them and
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consequently such guestion does not crop uo for
consi derati on.

The next question for consideration is whether the year
in which the vacancy accrues can have any rel evance for the
purpse of determ ning the seniority irrespective of the fact
when the persons are recruited? M. Banerjee s contention on
this score is that since the appellant was recruited to the
cadre of Assistant Engineer in respect of the vacancies that
arose in the year 1978 though in fact the letter of
appoi ntnent was issued only in March 1980, he should be
treated to be a recruit of the year 1978 and as such would
be senior to the pronotees of the years 1979 and 1980 and
woul d be junior to the pronotees of the year 1978. According
to the |earned counsel since the process of recruitnent
takes a fairly long period as the Public Service Comi ssion
invites application, “interviews and finally select them
wher eupon the Covernnent takes . the final decison, it would
be illogical toignore the year in which the vacancy arose
and agai nst which the recruitnent has been made. There is no
di spute that there will be sonme tine |ag between the year
when the vacancy accrues and the  year when the fina
recruitment is made for conplying with the procedure
presori bed but that would not give a handle to the Court to
include something which-is not there in the rules of
Seniority under Rule 26. Under rule 26 the year in which
vacancy the recruitnment has been made is not at all to be
| ooked into for determination of the inter se seniority
between direct recruits and the pronotees. It nerely states
that during the calendar year direct recruits to the cadre
of Assistant Engineer -would be junior to the pronotee
recruits to the said cadre. it is not possible for the Court
to inport sonething which is not there in Rule 26 and
t herebyl egi sl ate a new Rule of Seniority. W are, therefore
not in a position to agree wth the ~submssion 'of M.
Banerjee, the |earned senior counsel appearing for the
appel l ants on this score.

The only question that survives for consideration
raised by M. Banerjee | earned senior counsel appearing for
the appellants is whether the Tribunal was justified in
entertaining an application for —review and ultimtely
reversing the earlier decision? In support of this
contention reliance has been placed on the decision of this
Court in K Ajit Babu & Os. vs Union of India & O's. - 1997
(6) Suprene Court Cases 473. In the said case what was held
by this Court, after analysing the provisions of the
Admini strative Tribunal Act is that the right of reviewis
avail able only to those who are party to a case and even if
a wider neaning is given to the expression ‘person feeling
aggrieved’ accruing in Section 22 of the Admnistrative
Tri bunal Act then whether suh person can seek the review by
opening the whole case has to be decided by the Tribunal in
the facts and circunstances. The Court also held that the
right to reviewis possible only on limted grounds although
strictly speaking Oder 47 R'1 Cvil Procedure Code nay not
be applicable and when such applicationis filed within the
period of limtation. This Court also held that when the
application aunder Section 19 of the Act is filed and the
guestion involved in the said application stands concl uded
by sone earlier decisions of the Tribunal, the Tribuna
necessarify has to take into account the judg in the earlier
case, s a precedent and decide the application accordingly.
But in the case in hand the respondents who were not parties
to the earlier proceedings not only filed an application for
review but alsofiled an independent application and the
Tri bunal being of the view that independent application wll
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not be nmaintainable reviewed its wearlier order and the
i mpugned order has been passed. Wile the appellants have
chall enged the reviewed order of the Tribunal respondents
have filed a Special Leave Petition against the order of the
Tri bunal dated 29.10. 1994 di smi ssi ng their origi na
application No. 2335 of 1992 holding the sane to be not
mai ntai nable. In this view of the matter the entire dispute
is before this Court and we have al so heard the parties at
length and the question that review is not naintainable
really does not arise.

The only other contention which requires consideration
is the one raised by M. Raju Ramachandran, | earned senior
counsel appearing for the intervenors to the effect that
expression ‘recruitnent’ and ‘appoi nt nent’ have t wo
different concepts in the service jurisprudence and,
therefore, when Rule 26 uses the expression ‘recruited it
must be a stage earlier to the issuance of appointnent
letter and |ogically should nean when the sel ection process
started and that appears to be the intendnent of the Rule
Makers in_ Rule 26. W are, however, not persuaded to accept
this contention since under the scheme of Rules a person can
be said to be recruited into service only on being appointed
to the rank of Assistant Engineer, as would, appear from
Rule 5 and Rule 6. Then again incase of direct recruits
though the process of ~ recruitment starts . when the Public
Service Commission invites applications under Rule 10 but
until and wunless the GCovernment nmekes the final selection
under rule 15 and 'issues appropriate orders after the
sel ected candi dates  are exanmined by the Medical Board, it
cannot be said that a person has been recruited to the
service. That being the position it is difficult for us to
hold that in the Seniority rule the expression ‘recruited
should be interpreted to nean when the selection process
really started. That apart the said expression ‘recruited
applies not only to the direct recruits but also to the
prombtees. In case of direct recruits the process of
recruitnent starts with the invitation of application by the
Conmission and in case of pronbtees it starts ‘with the
nom nati on made by the Chief Engineer under rule 16. But
both in the case of direct recruits as well as in the case
of pronptees the final selection vests wth the State
Government under rules 15 and 18 respectively and until such
final selection is nmade and appropriate orders passed
thereon no person can be said to have been recruited tothe
service. In this view of the matter the only appropriate and
| ogi cal construction that can be made of Rule 26 is the date
of the order under which the persons are appointed to the
post  of Assistant Engineer. It the crucial date for
determ nation of seniority under the said rule. nr. 'Raju
Ramachandran’s contention, therefore, cannot be sustained.

In the prenises, as aforesaid, the appeal fails and is
dism ssed. But in the circunstances there will be no order
as to costs.

In view of the decisionin CA No. 9180 of 1995 the
appeal arising out of SLP No. 7017 of 1998 does not survive
and no further order is required to be passed therein




