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1. Thi s appeal by special |eave has been preferred agai nst the judgnment
and order dated 4.6.1999 of a Full Bench of - Hi gh Court of Punjab &

Haryana whereby Letters Patent Appeal preferred by respondent no. 4

@urcharan Singh was allowed, the judgnent and order dated 13.8.1992 of

the |learned Single Judge allowing the wit petition filed by the appellants
Pohl a Singh and others was set aside and the wit petition was dism ssed.

2. Dhanna Si ngh (father of Gurcharan Singh respondent no.4) had been
allotted land by way of a mlitary grant in Sind (Pakistan). On partition of
the country he nmigrated to India. He was initially allotted 79.39 standard
acres of land in Village Budhlada, Tehsil Mansa, District Bhatinda which

on account of report of Patwari in-sone Revenue Proceedi ngs was reduced

to 68.68 standard acres. In the year 1955, The Pepsu Tenancy and
Agricul tural Lands Act was promulgated and section 3 thereof provides that
the permissible limt shall nean "thirty standard acres of land". Accordingly

proceedi ngs for deternination of the surplus area were initiated and by an
order passed on 28.3.1961, which was ex-parte, 28.68 acres of land were
decl ared as surplus. Dhanna Singh then filed an application for setting
aside the ex parte order wherein he also indicated his choice for the plots to
be declared as surplus. The Collector (Agrarian Reforns) Bhatinda, by his
order dated 9.6.1961, set aside the ex-parte order and the plots, choice of
whi ch was gi ven by Dhanna Singh, equivalent to 28.68 standard acres, were
decl ared as surplus. Under the Utilization of Surplus Area Schene the | and
declared as surplus was allotted to the appellants on 5.3.1962, Sannads ' as
prescribed in FormV were issued to them and they were put in possession

of the land. The conmpensation with regard to surplus area was determ ned at
Rs. 13, 882.53/- which was deposited by the appellants and was received by
Dhanna Singh. Thereafter consolidation proceedi ngs took place and

mut ati on was ordered in favour of the appellants.

3. After a long time Dhanna Singh filed a revision on 19.11.1966

agai nst the order dated 9.6.1961 of the Collector, declaring his |and as
surplus, but the sane was dism ssed by the Financial Comi ssioner

Revenue on 2.3.1967 on the ground of Iimtation as the sane was beyond

time by 1882 days. Thereafter he filed CAP No. 3213 of 1968 chall engi ng
the order of the Financial Conm ssion and also the order of Collector dated
9.6.1961. The Pepsu Tenancy and Agricul tural Lands Act, 1955

(hereinafter referred to as "the Act’) had been anended by Act No. 11 of
1968 whereby section 51A was introduced therein which provides that

where any land is granted for gallantry at any tinme before 26th day of
January, 1950 such land or portion, as the case may be, shall not be taken
into account in conputing the surplus area under the Act. Relying upon the
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said provision the | earned Single Judge allowed the wit petition by the

j udgrment and order dated 9.1.1980 and set aside the order declaring 28.68

standard acres as surplus. It is inportant to note that in this petition (i) State
of Punjab; (ii) Financial Commissioner; and (iii) Collector, (Agrarian R A

1), Bhatinda were inpleaded as respondents. Though the surplus |and had

been allotted in favour of appellants on 5..3.1962 and they had been put in
possessi on over the sane, but they were not inpleaded as parties to the wit
petition nor any notice was issued to them

4. The appellants then filed CAP 1287 of 1980 wherein they clained
several reliefs including a wit of mandamus directing the respondents not
to di spossess themfromthe land allotted to them In this petition besides the
above mentioned official respondents, Gurcharan Singh son of Dhanna

Si ngh was al so i npl eaded as respondent no.4 as he had been substituted on
account of death of his father during the pendency of CWP no. 3213 of 1968.

The writ petition was contested by Gurcharan Singh alone. The |earned

Si ngl e Judge hel d that no doubt-section 51A of the Act had been introduced
with retrospective affect i.e. fromthe date of the enforcenent of the Act of
1955 itself, but the question whether it could be applied to transactions or
sal es whi'ch-had al ready been conpl eted and confirmed by the authorities

was a significant question and before divesting the persons of the rights

whi ch had accrued in their favour the |l east which was required to be done

was to afford them an opportunity of hearing. In view of the fact that

Dhanna Singh in his wit petition did not inplead the appellant Pohla Singh
and others, who had been allotted the surplus | and under the provisions of
Utilisation of Surplus Area Schene and further he had accepted the
conpensation amount for the | and declared as surplus and had deliberately
conceal ed the said fact, the wit petition was |liable to be allowed. On these
findings the wit petition was allowed on 13.8.1992 and it was held that the
appel l ants were not bound by the decision rendered in CAP no. 3213 of 1968

deci ded on 9.1.1980 and further that they shall not be di spossessed fromthe
land in dispute in conpliance with the aforesaid order. Gurcharan Singh

then preferred a Letters Patent Appeal which has been all owed by a Ful

Bench of the High Court by the judgrment and order dated 4.6.1999 and it

has been held that he was entitled to the protection avail abl e under section
51A of the Act and consequently the-declaration of surplus area was w ong

and its allotnment to the appellants was illegal. He was also held entitled to
restoration of the possession. A further direction was issued that the
conpetent authority shall consider the claimof the appellants herein for
allotnment of alternative land in accordance with | aw

5. For conveni ence sake we will refer to Dhanna Singh or his son
Gurcharan Singh as |and hol der and the appellants Pohla Singh and others
(sonme of whom have al so died) as allottees.

6. Learned counsel for the appellants (allottees) has submitted that after
28. 68 standard acres of the |Iand had been finally declared surplus, the sane
was allotted to themon 5.3.1962 and they were put in possession of the |and.
Miut ati on of their nane was done and revenue entries were corrected. The
conpensati on ampbunt determ ned for the surplus area declared was paid by

the allottees and was accepted by Dhanna Singh which he continued to

retain. The entire land was barren, had tibbas and deep ditches. The
allottees toiled hard, nade the |and cultivable, invested nmoney in installing
tubewel | s and planted trees and nade the land fertile and of high yielding
variety. Dhanna Singh had initially not challenged the order dated

9.6.1961 of the Collector declaring his land as surplus and was satisfied with
the same. However, it was only after he came to know that the Act is going

to be anended that he filed the revision which was beyond tine by 1882

days. Paragraph 4 of the revision petition and the prayer made read as under
Para 4: That the State of Punjab is presently enacting that the

| ands whi ch have been granted as Mlitary grants shoul d be

excl uded fromthe operation of the Pepsu Tenancy and

Agricultural Lands Act. The Bill is shortly to be introduced in

the Punjab Legislative Assenbly which is going to have

retrospective effect.”
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Prayer: It is therefore hunbly prayed that since the proposed
Act is being introduced for excepting such Iand fromthe
operation of the Pepsu Tenancy and Agricultural Lands Act, the
petition may be kept to be pending and be deci ded after the
passi ng of the proposed Act exenpting the land in question
from bei ng decl ared surpl us"

7. Learned counsel has further subnmitted that after the revision was

di smissed on the ground of limtation he preferred the wit petition no. 3213
of 1968 wherein he deliberately did not inplead the allottees as respondents
though they were in possession for nmore than six years of the surplus area
declared. It has also been submtted that the amended provision section 51A
of the Act could not in any nanner affect the transactions which had attained
finality and therefore the allottees cannot be dispossessed in pursuance of
the order passed in the wit petition preferred by the | and hol der especially
when the order therein has been passed without affording an opportunity of
hearing to them

8. Shri' PP Rao, | earned senior counsel appearing for the |and hol der
(respondent no.4) in this appeal, has subnitted that Dhanna Si ngh had been
given land for gallantry by way of military grant in Sind (Pakistan). After
partition of the country he mgrated to India and was allotted 79. 39 standard
acres of land in lieu of the land held by himin Sind. Act no.11 of 1968
specifically provided that section 51A shall be deemed al ways to have been
inserted in the principal Act and in view of the |anguage used in the said
provision, the land granted for gallantry coul d not be taken into account in
conputing the surplus area. The provisions of section 51A had to be given
affect to and consequently no | and of Dhanna Singh could be declared as
surplus. He has also subnmitted that where a |l and holder is challenging the
declaration of his land as surplus, he is required to inplead the State
authorities only as respondents who are taking the action and there is no
requirenent to inplead the allottees of the surplus land as parties to the
proceedings. It has thus been contended that the view taken by the |earned
Single Judge in the wit petition filed by the | and hol der wherein he set aside
the declaration of surplus | and was perfectly correct and the Full Bench of the
Hi gh Court rightly set aside the order dated 13.8.1992 passed by the |earned

Si ngl e Judge wherein a wit of mandanus had been issued not to di spossess

the allottees as such an order could not be passed once it is held that the
decl aration of surplus area of the ['and hol deritself was contrary to |law.  Shr
Rao has al so submitted that wit petition no. 1287 of 1980 preferred by the

all ottees was not mmintainable as a petition under Article 226 of the
Constitution cannot be filed for quashing or setting aside of the order passed
in an earlier wit petition

9. I n our opinion a question which goes to the root of the matter has
escaped the attention of the H gh Court and has not been considered at all.
There is no dispute that Dhanna Singh had been allotted |and by way of
mlitary grant in Sind (Pakistan). After partition of the country, he cane to
India and he was given land in District Bhatinda under the Displaced Persons
(Conpensation and Rehabilitation) Act, 1954 and proceedi ngs for decl aration
of surplus area have been applied to such land, nanely, land in Bhatinda and
not to the original [and which had been allotted in Sind. The Pepsu Tenancy
and Agricultural Lands Act, 1955 was anended by Act no.11 of 1968 by

whi ch section 51A was inserted therein and it was specifically nentioned that
section 51A "shall be deenmed always to have been inserted". Section 51A of
the Act reads as under: -

"Section 51A Exenption of |lands granted for gallantry

bef ore 26th January, 1950 \026 Notwi t hst andi ng anyt hi ng

contained in this Act, where any land is granted for gallantry at

any time before the 26th day of January, 1950, to any nenber

of the arned forces, whether naintained by the Centra

Covernment or by any Indian State, then, so long as such | and

or any portion thereof, as the case may be, has not passed from

the original grantee into nore than three successive hands by
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i nheritance or bequest and is held by the grantee or any of such
hands, such land or portion, as the case may be, shall not be
taken into account in conputing the surplus area under this Act,
nor shall any tenant of such |and or portion have the right to
purchase it under section 22:

Provi ded that where such land or portion has passed into nore
than three such hands and the person hol di ng such | and or
portion, inmrediately before the 3rd of August, 1967, is a person
to whomit has passed by inheritance or bequest, the exenption
under this section shall apply to such land or portion thereof, as
the case may be, during the life time of such person.".

(Enphasi s suppl i ed)

This provision, therefore, gives protection to such |and which had
been given for gallantry at any tine before 26th day of January, 1950, subject
to fulfillnment of certain other conditions.

10. The | and which Dhanna Singh was holding in District Bhatinda had
been given to hi munder the Displaced Persons (Conpensation and
Rehabi |l i tation Act, 1954) (for short ' Rehabilitation Act’). The preanble of
the Act reads as under

"An Act to provide for the paynent of conpensation and

rehabilitation grants to displaced persons and for matters

connected therewith."

The Statenment of Cbjects and Reasons of the Act, inter alia, says that

the conpensation to be paid to displaced persons will be confined to the
utilisation of the acquired evacuee property in India as well as any anount
real i sed from Paki stan on account of the difference between the val ues of
evacuee properties in the two countries. The |oans so far advanced to

di spl aced persons from West Paki stan, the properties built by the

CGovernment for their rehabilitation and the provision nade till My 1953 for
their rehabilitation for the future under the Five Year Plan or otherw se wll
be utilised for rehabilitation by giving grants. The Bill provides for the
payment of rehabilitation grants and al so for appointment of a Chief

Settl ement Conmi ssioner, Settlenent Conmm ssioners and Settl ement

Oficers who will determ ne and pay the anount of conpensation and
rehabilitati on grant payable to persons having verified clains. Mnaging

of ficers and managi ng corporations will be entrusted with the custody,
management and di sposal of the assets in the pool

11. Sone provisions of the Rehabilitation Act which have a bearing on the
controversy in hand need exani nati on. Section 2(a) of this Act defines

'conpensation pool’ and it neans the conpensati on pool constituted under
section 14; Section 2(b) contains a long definition of a 'displaced person
and it basically neans any person who, on account of the setting up of the
Dom nion of India and Paki stan or on account of civil disturbances etc. has
after the first day of March 1947, left or been displaced fromhis place of
resi dence and who has been subsequently residing.in India and who for that
reason i s unable or has been rendered unable to nmanage, supervise or contro
any imovabl e property belonging to himin Wst Pakistan. Section 4(1) of
this Act provides that the Central GCovernment shall, fromtine to time, but
not later than the thirtieth day of June, 1955, by notification in the officia
gazette, require all displaced persons having a verified claimto make
applications for the paynment of conpensation and any such notification may
be issued with reference to displaced persons residing in any State or any
one of a group of States. Section 7 (1) and (2) and Section 8 of this Act read
as under:

Section 7. Determ nation of the amount of conpensation -

(1) On receipt of an application for payment of conpensation

together with the record of the case forwarded under section 5,

the Settlenment Conmi ssioner shall nmake an inquiry in such

manner as nmay be prescribed and having due regard to the

prescri bed scal es of conpensation, the nature of the verified

cl aimand ot her circunmstances of the case, shall ascertain the
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amount of conpensation to which the applicant is entitled.

(2) On ascertaining the anmount of conpensation to which an
applicant is entitled under sub-section (1), the Settl enent
Conmi ssi oner shall deduct therefromthe foll ow ng dues
recoverable fromthe applicant, in the order of priority

nmenti oned bel ow: -

(a) \ 005\ 005\ 005\ 005(onm tted as not rel evant)
(b) \ 005\ 005\ 005\ 005(om tted as not rel evant)
(c) \ 005\ 005\ 005\ 005(onm tted as not rel evant)
(3) After deducting the dues referred to in sub-section (2),

the Settlement Conmi ssioner shall nake an order deternining
the net anount of conpensation if any, payable to the applicant.

(4) The amount, if any, deducted under sub-section (2) shal
be paid to the person-entitled to it.

Section 8. For m and manner of paynent of conpensation -

(1) A-di spl'aced person-shal |- be paid out of the conpensation
pool the anpbunt of net conpensation determ ned under sub-
section (3) of section 7 as being payable to him and subject to
any rules that may be made under this Act, the Settl enent
Conmi ssi oner or any other officer or authority authorised by

the Chief Settlenent Comni ssioner in this behalf may nake

such paynment in any one of the following forms or partly in one
and partly in any other form nanely:-

(a) in cash;
(b) i n Government bond
(c) by sale to the displaced person-of any property

fromthe conpensation pool and setting off the

pur chase noney agai nst the conpensati on payabl e

to him

(d) by any ot her node of transfer to the displ aced
person of any property fromthe conpensation

pool and setting off the valuation of the property
agai nst the conpensati on payable to him

(e) by transfer of shares or debentures in any conpany

or corporation;

(f) in such other formor may be prescribed.

12. The headi ng of Chapter IIl is - Conmpensati on Pool” For Purposes O

Payment O Conpensation And Rehabilitation Grants To Di'splaced Persons.
Sub-section (1) of section 12 confers power on the Central Governnent to
acqui re evacuee property for a public purpose, being a purpose connected

with the relief and rehabilitation of displaced persons. including paynent of
conpensation to such persons by notification in the official gazette. Sub-
section (2) of section 12 provides that after publication of a notification, the
right, title and interest of any evacuee in the evacuee property specified in
the notification shall be extinguished and the evacuee property shall vest
absolutely in the Central CGovernment free fromall encunbrances. Section

14 deals with compensation pool and it reads as under

Section 14. Conpensation Pool (1) For the purpose of

paynment of conpensation and rehabilitation grants to displ aced

persons, there shall be constituted a conpensation pool which

shal | consist of -

(a) all evacuee property acquired under section 12, including
the sal e proceeds of any such property and all profits and
i ncome accruing fromsuch property;

(b) such cash bal ances lying with the Custodian as may, by
order of the Central CGovernnent, be transferred to the
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conpensati on pool

(c) such contributions, in any form whatsoever, as may be
made to the conpensation pool by the Central Government or
any State CGovernnent;

(d) such other assets as may be prescri bed.

(2) The conpensation pool shall vest in the Centra
CGovernment free fromall encunbrances and shall be utilised in
accordance with the provisions of this Act and the rul es nmade
t her eunder.

As the preanble shows that the Rehabilitation Act was enacted to

provi de for paynent of compensation and rehabilitation grants to those
persons who had been displaced fromthe area now falling in Pakistan on
account of their migrationto India

13. The dictionary meaning of the word 'conpensation’ is as under

Bl ack’ s' Law Di ctionary - noney given to compensate | o0ss or injury.

Webster’ s -Third New - The act or-action of naking up, naking

International Dictionary good or counter bal anci ng, rendering equal

Law Lexi con by - somet hing gi ven or obtained as an equivalent,

P. Ranmanat ha Ai yer an equival ent given for property taken or for

any injury done to another.

14. Section 4 enjoins a displaced person having a verified claimto nake
application for payment of conmpensation. Under sub-section (1) of section 7
the Settlement Conmi ssioner, after making an inquiry, has to ascertain the
amount of conpensation to which the applicantis entitled and under sub-
section (3) of sane section the Settlenent Conmi ssioner has to make an
order determning the net anmpbunt of conpensation payable to the applicant.
Section 8 provides for payment of net conpensation amount out of the
conpensati on pool and this can be done in various ways viz.(a) in cash; (b)

i n government bond; (c) by sale to the displaced person of any property from
conpensati on pool and setting off the purchase nobney against the
conpensation payable to him (d) by any other node of 'transfer of any
property fromthe conpensation pool and setting off” the value thereof

agai nst the conpensation payable to him Therefore, the Scheme of the Act

is that a displaced person, as defined in Section 2(b) of this Act, was entitled
to conpensation, which had to be determ ned by the Settl enent

Conmi ssi oner and such an ampbunt had to be paid to him Sub-section (3) of
section 7 is very inportant and it specifically provides for paynent of the
conpensati on ampbunt whi ch had been deternined by the Settl enent

Conmi ssioner to the di splaced person. However, instead of paying the
conpensati on ampbunt in cash, some property fromthe conpensation poo

could be sold or transferred to himand the purchase noney had to be set off
agai nst the conpensati on payable. This clearly shows that a displaced person
on account of his mgration to India after partition did not get the sane
property whi ch he had in the area whi ch becanme Pakistan, but he got

nonet ary conpensation though it was possible that sone property out of
conpensati on pool could be sold or transferred to himout of the said
conpensati on ampbunt. The consequence is that the | and which Dhanna

Singh got in village Budhlada, in District Bhatinda is not the sane | and

whi ch he had got by way of nmilitary grant in Sind. It is an altogether

di fferent | and purchased out of compensation anpbunt which was payable to
hi m or could have been transferred to himby setting off the valuation of the
property agai nst the conpensation payable to him

15. Section 51A of the Act lays down that "where any land is granted for
gal lantry \005\005.. such lands or portion \005\005\005. shall not be taken into
account in computing surplus area \005\005\005". The | anguage used in the

Section shows in unequivocal ternms that if the grantee holds any specific
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| and or portion which had been granted for gallantry then subject to
fulfillment of other conditions it shall not be taken into account for

conputing the surplus area. Therefore, Section 51A can cone into
operation only if the specific |and which had been granted for gallantry is in
possessi on of the person concerned and not otherw se. In the present case

the I and which had been granted to Dhanna Singh by way of gallantry award
was situate in Sindh which he abandoned when he canme to India on account

of partition of country. Thereafter, on account of the |oss suffered by him
he becane entitled to conpensation under Section 7 of the Rehabilitation
Act, 1954. The I and which he got in village Budhl ada, District Bathinda,
was either by way of sale by setting off the purchase noney agai nst the
conpensati on payable to himin accordance with C ause (c) or by any ot her
node of transfer fromthe conpensati on pool and setting off the valuation of
the property against the conpensation payable to himin accordance with

Cl ause (d) of Sub-section (1) of Section 8. Therefore, the land in
possessi on of Dhanna Si ngh-was an altogether different |and and not "such

[ and" which may have been given.to himby way of gallantry and

consequent |y Section 51A of the Pepsu Tenancy and Agricul tural Lands Act

can have no application at all

16. Shri- P.P. Rao, |earned senior counsel for the |and holder, has on the
strength of Gurbachan Singh v.” Puran Singh AIR 1961 SC 1263 urged that
the land in village Budhl ada would not |lose its character and for all intent

and purposes shoul d be treated as |and given for gallantry as the sanme was
given to Dhanna Singh in lieu of the |and which he had in Sindh (Pakistan).
In the authority cited it was held that where | and has been consol i dated and
in lieu of ancestral |and and non-ancestral land a consolidated area is given
to a proprietor, then such a portion of the consolidated area which
corresponds to the area of |and which was ancestral, will be ancestral |and.
The authority cited is clearly distinguishable on facts and further it does not
relate to a case where land nmay have been givento a displaced person under
the Rehabilitation Act. In Piarey Lal v. Hori Lal AR 1977 SC 1226 havi ng
regard to the provisions of the U P. Consolidation of Holdings Act, it was
held that where in a suit for specific performance of agreement for sale the
def endant had been allotted new plots as a result of the consolidation of his
hol di ng under the said Act, the agreement for sale became void within the
nmeani ng of Section 56 of the Contract Act on account of defendant | osing

the plots for which the agreenent was executed and 'getting new plots in lieu
thereof and the plaintiff's suit for specific performance was |iable to be

di sm ssed

17. A simlar argument, as has been urged on behalf of the |and hol der in
the present case, was raised in Sailen Krishna Mjundar v. Mlik Labhu

Masi h 1989 Supp. (1) SCC 302, wherein the controversy hinged on the
interpretation of certain provisions of Punjab Security of Land Tenures Act.
Herein | and had been given by way of gallantry award to the appellant’s

fat her posthunously in Layallpur (Pakistan) and after partition, the appell ant
mgrated to India and was given land in District Jallandhar. In Punjab
Security of Land Tenures Act, 1953 Section 19-DD was inserted by Punjab

Act 12 of 1968 and it is para materia with Section 51A of Pepsu Tenancy

and Agricultural Lands Act, 1955. Repelling the contention it was held as
under in para 8 of the Reports :

" 8. We are referred to the provisions of the Displaced

Persons (Compensation and Rehabilitation) Act, 1954. [t is an

Act to provide for the paynent of conpensation and
rehabilitation grants to displaced persons and for matters
connected therewith. W have not been shown in it any
provision to the effect that any | and given as conpensation to a
di spl aced person for | oss of gallantry award | and may i nbi be

the covenant of exenption avail able under Section 19-DD of

the Act. W are consequently of the viewthat there is no basis
for holding that the exenption in respect of the gallantry award
land will be available in respect of the |and given under the

Di spl aced Persons (Conpensation and Rehabilitation) Act,

1954 as conpensation for the | oss thereof. We find no
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infirmty in the Hi gh Court judgnment on this count."

18. Shri P.P. Rao, |earned senior counsel for the respondents (Il and

hol ders) has also submitted that Cvil Wit Petition No.3213 of 1968 filed by
Dhanna Si ngh had been all owed by the H gh Court by the judgment and

order dated 9.1.1980 and the orders passed by the Collector on 9.6.1961 and
that by the Financial Conmi ssioner on 2.3.1967 were set aside. This order

of the Ilearned Single Judge of the Hi gh Court having not been chall enged

by the allottees by preferring an appeal, becane final and consequently it
was not open to another |earned Single Judge to entertain another Wit
Petition (Civil Wit Petition No.1287 of 1980) at the instance of the allottees
and to nake a declaration that they (allottees) were not bound by the

deci sion rendered on 9.1.1980 in CWP no. 3213 of 1968 and al so that they
cannot be di spossessed fromthe land in dispute in conpliance thereof. It
may be nentioned here that the final order regardi ng declaration of surplus

| and of Dhanna Si ngh was passed by Collector on 9.6.1961 and thereafter

the surplus land was allotted to the allottees on 5.3.1962 and a Sannad was

i ssued in their favour and they were also put in possession thereof. The

al | ottees had deposited the conpensati on anobunt of Rs.13,882.53, which

was received by Dhanna Singh. However, in the Wit Petition filed by

Dhanna Singh in 1968 which came to be decided on 9.1.1980, the allottees

were not inpleaded as parties. The decision in the wit petition clearly
affected their rights. Cvil Wit Petition No.1287 of 1980 was filed by the
allottees under Articles 226 and 227 of the Constitution, wherein they

cl ai med several reliefs and prayer nos. (ii) and (v) read as under

(i) that the decision contained in the judgnment dated 9.1.1980 in

CWP 3213 of 1968 be declared to be not binding on the

petitioners as they had deliberately been omtted from

i mpl eaded as parties in the wit petition

(v) that the decision dated 9.1.1980 in CWP 3213 of 1968 be re-
call ed and the case be re-deci ded after hearing the petitioners
who are necessary parties to the said wit petition."

In this petition Gurcharan Singh son of Dhanna Singh was arrayed as
Respondent No. 4 and the judgnent shows that the petition was contested
only by the said respondent. If (a decision rendered in a wit petition
adversely affects the interest of a third person who was not i npl eaded as
party in the wit petition, it is always open tohimto ask for recall of the
judgnent which has been rendered wi thout affording any opportunity of
hearing to him An identical question has been exanmi ned by a Constitution
Bench in Shivdeo Singh v. State of Punjab AR 1963 SC 19009. Here in a
wit petition filed by A for cancellation of the order of allotnent passed by
the Director of Rehabilitation in favour of B, the H gh Court cancelled the
order in favour of B though he was not a party to the wit proceedings.
Subsequently, B filed a petition under Article 226 of the Constitution for
i mpl eading himas a party to A's wit petition and rehearing the whol e
matter. The High Court allowed the wit petition. It was held by this Court
that the second wit petition filed by B was maintai nable and the H gh Court
had not acted without jurisdiction in reviewing its previous order at the
i nstance of B, who was not a party to the previous proceedings. It was
further held that there is nothing in Article 226 of the Constitution to
preclude a Hi gh Court from exercising the power of review which inheres in
every Court of plenary jurisdiction to prevent mscarriage of justice or to
correct grave or pal pable errors committed by it. In entertaining B's
petition, the Hi gh Court thereby did what the principles of natural justice
required it to do.

19. The recourse taken to the second wit petition by the allottees,
therefore, cannot be said to be illegal as their basic grievance was that

though they were in possession since 1962 i.e. for nearly 18 years, but the
order declaring the land as surplus had been set aside in a wit petition
wherein they were not inpleaded as parties. In these circunstances we are

of the opinion that the wit petition filed by the allottees was rightly all owed
by the | earned Single Judge.
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20. Agai nst the aforesaid decision of the | eaned Single Judge, Gurbachan

Si ngh son of Dhanna Singh preferred Letters Patent Appeal which was

al lowed by the Full Bench of the H gh Court and the said decision is subject
matter of challenge in the present appeal. As di scussed earlier, the view
taken by the Full Bench is not correct. The | earned Single Judge while
allowing the wit petition of the allottees has also observed in the order that
if permissible the question as to whether the |and could be decl ared surplus

or not nmay be determined in any proceedi ngs that nay be conpetent under

| aw and al so whet her on account of retrospective operation of section 51A of
the Act respondent no.4 was entitled to ask for setting aside of the orders
declaring his land as surplus where the question as to whether the appellants
had acquired an indefeasible right which cannot be taken away even by
retrospective anendnent of the Act shall also be gone into. The allottees

did not challenge this part of the order by filing any Letters Patent Appeal
However, having regard to the view taken by us and to avoid any scope for
further litigationand to do conplete justice between the parties, we set aside
the said direction of the | earned Single Judge and al so the judgment and

order dated 9.1.1980 passed in the wit petition filed by Dhanna Si ngh

21. The -appeal is accordingly allowed with costs and the inpugned

j udgrment and order rendered by the Full Bench of the H gh Court on
4.6.1999 and al so the judgment and order dated 9.1.1980 passed in G vi
Msc. Wit Petition no. 3213 of 1968 are set aside.




