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PETI TI ONER
STATE OF MADHYA PRADESH AND ORS

Vs.

RESPONDENT:
HOVE DECORATORS AND FI NANCE (PVT.) LTD. AND ANR

DATE OF JUDGVENTO03/ 05/ 1990

BENCH

SAWANT, P.B

BENCH

SAWANT, P.B

AHVADI, A M (J)

Cl TATI ON

1990 AI'R 1322 1990 SCR (2) 1000
1990 SCC' (3) 560 JT 1990 (2) 369

1990 SCALE (1) 136

ACT:

The (Madhya Pradesh) Entertai nments Duty (And Advertise-
ment Tax) Act. 1936. Organisation of 'entertainment pro-
grammes under an ostensibl e savings schene--Entry open to
nmenbers of schene on paynment of non-refundable adm ssion fee
of Rs.2 and refundable nenbership  subscription of Rs.
10- - Menber ship cards and noney receipts collected from the
persons at the tine of entry to progranme--No performances
staged for nmenbers in future--Held issue of cards  anounted
to sale of tickets and hence liable to entertai nment duty.

HEADNOTE:

The respondents organi sed two nusic programes by fornu-
| ati ng an ostensible savings schene under which the entry to
the programe was open to persons on becom ng nenbers of the
schene by paying an admi ssion fee of Rs.2, non-refundabl e,
and menbership subscription of Rs. 10, refundable after 10
years. The entry to the programe was strictly on the pro-
duction of invitation card as well as nenbership card. Many
persons paid the adnission fee and the nenbership subscrip-
tion. At the tinme of giving entry to the  programme, the
respondents collected the nenbership fornms and noney re-
ceipts fromthe persons concerned as a result of which they
were left neither with nenbership formnor with the noney-
receipts. Although the promse was that such . programes
woul d be repeated for 10 years yet no such performances were
arranged. The result was that nmenbers of the public were
defrauded of their noney and the State Government of its
t ax-revenue.

The Entertai nment Tax Col |l ector checked the receipts  of
the respondent on both the dates of perfornmances and accord-
ingly issued notices to themdemanding the tax and the
duty-surcharge thereon under the Madhya Pradesh Entertain-
ments Duty and Advertisement Tax Act, 1936.

The respondents challenged the validity of the notices
by filing a wit petition in the Hi gh Court which allowed
the petition and quashed the notices by holding that the
assessment of tax was arbitrary because (i) there was no
allegation that the invitation cards were sold; and (ii)
1001
menbership subscription of Rs. 10 was not divided by 10
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since the entertainnent tax could be collected only on Re. 1
per year for the next 10 years. Hence this appeal by the
State.

Al'l owing the appeal and setting aside the decision of
the Hi gh Court. this Court.

HELD: The Schene was not neant for pronoting rmusic. It
was a pure business-preposition neant to collect nbney and
earn profits. and it was to be used as a device to evade the
entertainment duty. The receipts and the invitation cards
were nothing but tickets for the show and only for one show,
and were collected at the door. Therefore. whatever be the
description given to the receipts or cards they were |iable
to the entertai nnent duty. The inpugned notices were proper-
Iy issued by the appellants. Since the H gh Court conpletely
m ssed the crucial point and, therefore, ms-directed it-
self, it is not possible to accept its reasoning that Rs. 10
collected by the respondents were the menbership subscrip-
tion or that tile duty could not have been collected at a
time on Rs. 10. [1005E-F; 1003D]

JUDGVENT:

ClVIL APPELLATE JURI'SDI CTION: Civil Appeal No. 1416 of
1975.

From the Judgnent and Order dated 2.12. 1974 of the
Madhya Pradesh Hi gh Court in MP. No. 565 of 1974.
Sakesh Kumar and S. K. Agnihotri for the Appel lants.

S.S. Khanduja,  Y.P. Dhingraand B.K. Satija for the
Respondent s.
The Judgrment of the Court was delivered by

SAWANT. J. This is an instance of how a resourcefu
mnd can find ingenious method to circunvent the law. The
first respondent in this case is the "Home Decorators &
Finance (P) Ltd. of which the second respondent is the
Managi ng Director. The appell ant- Governnent collects enter-
tainment tax under the Entertai nnent Duty and Advertisenent
Tax Act, 1936 (hereinafter referred to as the 'Act’') from
the organi sers of the entertainnment-programes whenever the
entries to such programres are charged. The entertai nnent
tax is recovered at the rate of 36 per cent of the fee
charged. In order to evade this tax, the respondents evol ved
a stratagem and organi sed two
1002
performances call ed "Mahendar Kapoor Nite" in a local audi-
torium nanely, Manas Bhawan Hal |l Wi ght Town Jabalpur, on
7th and 8th July, 1974. Although the Articles andthe Meno-
randum of Association of the 1st Respondent did not permt
themto do so, with a view both to bring the said progranmes
within the scope of the Articles of Association and to evade
the payment of the tax, the respondents issued advertise-
ments of the programmes in a | ocal newspaper giving out that
the programes were being arranged to encourage savings. The
schene was that all those who wanted to attend the programe
wi |l become nenbers of a group which they called "Nav N rman
Group"” by paying an admission fee of Rs.2 which was non-
ref undabl e and a nmenbership subscription of Rs. 10 whi ch was
refundable after 10 years. The advertisenents also stated
that since there was an overwhel ni ng demand, the perfornmance
woul d be staged on two dates, nanely, the 7th and 8th July,
1974 and that the nenbership forns would be available at the
site on the dates concerned and that the entry to the pro-
gramme woul d be strictly on the production of the invitation
card as well as the nenbership card. It appears that on July
7, 1974 and July 8, 1974, as many as 3189 and 4649 gullible
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persons respectively fell victins, and paid both the adms-
sion fee as well as the nenbership subscription. The re-
spondents coll ected both the nmenbership forns as well as the
receipts for payment fromthe said persons at the tinme of
giving themthe entry to the programe. The result was that
the persons concerned were left neither with the nenbership
formnor with the receipts for the noney they had paid.

2. Needless to say that although the prom se was that
such performances woul d be repeated for 10 years hence, and
the menbers concerned woul d have an entry to the progranmes
on the basis of the nenbership cards, neither the menbership
cards were issued, nor the adm ssion fee or the menbership
subscription were returned to the nmenbers, nor the perform
ances were staged. In effect, the respondents nade good with
the noney they had collected ostensibly for pronoting sav-
ings. Thus both the nenbers of the public were defrauded of
their nmoneys as well the State CGovernnent of their taxreve-
nue.

3. The District Excise Oficer who was also the Enter-
tai nment Tax Col lector under the said Act, sensing the ploy
had, however, taken precaution to check, on both the said
dates, the receipts and the amounts received by the respond-
ents and had dexterously prepared a panchnama at the spot.
He determined the ambunt of tax recoverable on the said
collections, and issued to the respondents two separate
1003
notices on July 9, 1974 denanding the tax along with the
dutysurcharge thereon for the col lections nade on 7th and
8th July, 1974 respectively. The total anmunt so denanded by
both the notices was Rs.35,429:76.

4. The respondents challenged the notices by a wit
petition wunder Article 226 of the Constitution before the
Hi gh Court. The H gh Court by the inmpugned decision held
that the assessment of the tax made by the Oficer was
arbitrary because, firstly, there was no allegation that the
invitation cards which were issued were sold, and secondly,
the subscription fee of Rs. 10 recovered from each nmenber
was not divided by 10 which it was necessary to do, for the
entertai nnent tax could be collected only on Re. 1 per year
for the next 10 years. The High Court, therefore, ~allowed
the wit petition and quashed the notices. It also appears
that the respondents had paid Rs.5,000 in part paynent of
the anmpount demanded under the notices. The H gh Court,
therefore, also directed the appellants to refund the said
anount as being "exacted" fromthe respondents.

5. W are afraid ,. the High Court conpletely nmissed the
crucial point and, therefore, ms-directed itself. The
admtted facts as stated above were that the respondents had
collected in all Rs. 12 fromeach of the nmenbers out of
whi ch Rs.2 were non-refundabl e being the so called adnission
fee and Rs. 10 were refundable only after 10 years. The
"menbers" were not issued the nenbership-cards nor were they
left either wth any trace of their nenbership forns or
receipts for the paynents they had nade. Instead they were
handed over entrance slips during interval which were <col-
lected at the door. The result was that even if the "nem
bers" were to claiman entry for programmes, iif any in
future, they would not have been able to do so. As it hap-
pened further, in fact, no progranmes were ever staged at
any tine thereafter. The so called "Nav Nirman G oup" did
not have any | egal existence. It was an anorphous body. The
rules and regulations franed for the said body further
showed sone interesting features as foll ows:

"For the purpose of Prizes there shall be Five Sub-groups of
one |akh nmenmbers each. After every Sub-group of one |akh
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nmenbers there shall be total 4280 prizes divided into 20
hal f-yearly draws and valuing total ampbunt of Rs.5 |akhs.
The date of the First Draw will be announced t hrough News-
papers.
Every menber, irrespective of whether he has received any
1004
prize(s) or not shall be entitled to the refund of his
deposit of Rs. 10 after the nmaturity of the duration of the
group, i.e., 10 years, along with a bonus of Rs.2 on surren-
der of the official Receipt-cum Menbership Evidence issued
by the Company. Duration of the Goup shall be comenced
fromthe date of the 1st Draw.
X X X X X X

For the purposes of Bunper Draw there shall be 50 SubGroups
of 10,000 continued nmenbers each and after every such sub-
group there shall carry various valuable prizes to the tune
of about Rs.2,50,000. Menbers of inconplete subgroup of
10, 000 ~ continued nmenbers shall be given an extra bonus of
Rs.25 in the shape of articles, the list of which shall be
decl ared ‘neari ng maturity of the G oup, instead of partici-
pating in Bunmper Draw.

X X X X
X X

Every nmenber will be issued a receipt while being admtted
as a nenber and the nunber of such receipt shall be his
nmenbership Nunber al'so. No separate pass book will be is-

sued. The receipt itself shall be treated as final and
concl usi ve evidence of nenbership
X X X X X
X
After the conpletion of 1st sub-group one | akh menbers the
First Draw shall be conducted, but in case total nenbership
of the sub-group does not attain the target necessary to
form the sub-group before date of the draw (which shall be
announced t hrough Newspapers) then the remaining menbership
nunber of the sub-group shall be treated as the Company’s
nmenbership nunbers and any prize/benefit accruing through
these nunbers as a result of the draw shall remain the
Conpany’s property. The Conmpany may allot such nmenbership
nunbers subsequently to the new applicants for the remaining
period wth the subsequent benefits only. The -sane rule
shal |l apply to every further sub-group of one lakh nenbers.
X X X
X
1005
Menbership of the Goup for 10 years and cannot be cancell ed
or wthdrawn by the nenber before maturity of the G oup.
Prizes and Film Star show are added incentive and not _Part
of the Scheme and are not binding on the Company  under
ci rcunst ance- beyond contr ol
X X X X
X X
The management may change any article of the declared prize
| ooking to the time and circunstances prevailing at the time
of the particul ar draw.
X X X X X
X
The managenent of the Conpany reserves the right to add,
alter, or amend the rules and regul ati ons as and when neces-
sary for the efficient and proper conduCt of the group as
well as in conpliance with the Governnent rules and regul a-
tions which may cone in force hereafter and the sanme shal
be binding on all the nmenbers."
It will be apparent fromthe Scheme that it was not meant
for pronoting nusic. It was a pure business-preposition
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neant to collect noney and earn profits, and it was to be
used as a device to evade the entertai nment duty. The re-
ceipts and/or the invitation cards were nothing but tickets
for the show and only for one show, and were collected at
the door. In the circunstances, whatever be the description
given to the receipts/cards they were liable to the enter-
tai nment duty. The inpugned notices were, therefore, proper-
ly issued by the appellants. W are, therefore, wunable to
accept the reasoning of the High Court that Rs. 10 collected
by the respondents were the nenbership subscription or that
the duty could not have been collected at a tinme on Rs. 10.
6. Hence, we allow the appeal and set aside the inpugned
decision with costs.
T.N A Appea
al | oned.
1006




