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ACT:
Cri m nal M sconduct - - Acqui ttal under one cat egory of
crim nal m sconduct char ged- - Convi ction under anot her

category not charged--Legality of-<Presunption, Wet her
creates an offence--Prevention of Corruption Act, 1947 (11
of 1947), s. 5, sub-ss. (1), (2), (3).

HEADNOTE

The appellant was a Head Constabl e attached to a mal khana
where articles seized in connection with excise offences
were kept in deposit. The appellant was charged under S
5(1)(c) read wth s. 5(2), Prevention of Corruption Act,
1947, in that he had di shonestly or fraudul ently
m sappropriated or otherw se converted to. his use these
articles; the charge further stated that a sumof Rs. 9, 284-
1-0 was recovered from hi mwhich was di sproportionate to his
known sources of incone. He was acquitted of (the charge
under s. 5(1)(c) but was convicted under s. 5(2) on the
ground that he had failed to account satisfactorily for the
possession of Rs. 9,284-1-0 which was disproportionate to
hi s known sources of incomne.

Hel d, that the conviction of the appellant under S. 5(2) of
the Prevention of Corruption Act, 1947, was illegal. The
only charge agai nst the appellant was of crimnal m sconduct
under S. 5(1)(c) of the Act for dishonestly or fraudulently
m sappropriating property entrusted to him and of this
charge he coul d have been convicted by invoking the rule of
presunption under s. 5(3). But since this was not done and
he was acquitted of that charge, he could not be convicted
of crimnal msconduct referred to in cls. (a), (b) or (d)
of s. 5(1) for which he had not been charged. The Courts
bel ow had proceeded wongly on the footing as though sub-s.
(2) or sub-s. (3) of s. 5 created an offence; the offence
which was punishable wunder s. 5 (2) or which could be
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founded on the rule of presunption under S. 5(3) was the
of fence of crimnal misconduct of one or nore of the cate-
gories nentioned in cls. (a) to (d) of sub-s. (1) of S 5.
C.S. D Swany v.. The State, [1960] 1 S.C.R 461, refer-
red to.

JUDGVENT:

CRI' M NAL APPELLATE JURI SDI CTION: Crim nal Appeal No. 169 of
1959.

Appeal by special |eave fromthe judgment and order dated
March 27, 1958, of the Allahabad Hgh Court in Crimnmnal
Appeal No. 785 of 1955.
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Nuruddi n Ahmad and Naunit Lal, for the appellant.

G C Mathur and C- P. Lal, for-the respondent.

1960. Decenmber~ 7. The Judgnent of the Court was delivered
by

S.K. DAS, J.-This is an appeal by special |eave from the
judgrment —and order of the High Court of Judicature at
Al | ahabad dated March 27, 1958, whereby the said Hi gh Court
mai nt ai ned the conviction of the appellant under s. 5(2) of
the Prevention of @ Corruption Act, 1947 (2 of 1947) but
reduced the sentence of four years’ rigorous inprisonnent
passed on the appellant by the Special Judge, Kanpur, to two
years’ rigorous inprisonnent.

The short facts are these. The appellant Surajpal Singh was
enployed in the Police Department of the Uttar Pradesh
CGover nrent . He started his service as a constable on a
salary of Rs. 13 per nmonth from August 1, 1930.  Iln 1946 his
pay was increased to Rs. 46 per nonth. ~ He was appointed a
Head constable on a salary of Rs. 50 per nonth in 1947. He
of ficiated as a Sub-Inspector of Police sonetine in 1948 and
1949 on a salary of Rs. 150 per month.. On March 1, 1949, he
was reverted to his post of Head constable. Bet ween the
dates February 27, 1951, and Septenber 9, 1952, he was
posted as a Head constable attached to the Sadar Ml khana,
Kanpur. The charge against himwas that in that capacity he
di shonestly or fraudulently m sappropriated or otherw se
converted to his own use nmany articles, principally those
seized in connection with excise offences kept in deposit in
the said Mal khana. These articles included opium bottles
of liquor etc. The charge further stated that a sum of Rs.
9,284-1-0 was recovered on a search of his house on
Sept enber 9 and 10, 1952 and this anmount was
di sproportionate to the known sources of inconme of the
appel l ant. There was an allegation by the prosecution  that
the acts of dishonest msappropriation etc. were conmitted
by the appellant in conspiracy with two other persons call ed
Bhagawat Singh and Gul ab Singh. Therefore, the- charges
agai nst the
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appel lant were (1) for the offence of conspiracy under s.
120B of the Indian Penal Code; (2) for the offence under _s.
5(1)(c) of the Prevention of Corruption Act, 1947, for the
acts of dishonest nisappropriation or user, read wth s.
5(2) of the said Act; and (3) for an of fence under s. 465 of
the I ndian Penal Code in respect of a particular entry said
to have been forged in the Register of Properties kept in
t he Sadar Mal khana.

The | earned Special Judge who tried the appellant Bhagawat
Singh and Gulab Singh recorded an order of acquittal in
respect of the latter two persons. As to the appellant, he
was also acquitted of all the charges except the charge




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 5

under s. 5(2) of the Prevention of Corruption Act. On this
charge the |earned Special Judge recorded an order of
conviction, but this was based on the sole ground that the
appellant had failed to account satisfactorily for the
possessi on of Rs. 9,284-1-0 which, according to the finding
of the | earned Special Judge, was disproportionate to the
known sources of incone of the appellant. It should be
noted here that the | earned Special Judge held the appellant
not guilty of the various acts of dishonest m sappropriation
or user alleged against himin respect of the properties
kept in the Sadar Ml khana.

In his appeal to the Hi gh Court the appellant urged various
grounds, one of which was that he could not be convicted on
the rule of presunption laid down in sub-s. (3) of s. 5 of
the Prevention of Corruption Act, 1947, when on the only
charge of crimnal msconduct alleged under s. 5(1)(c) of
the said Act he had been found not guilty. The H gh Court
repelled this contention and upheld the conviction of the
appel | ant ‘but reduced the sentence.

The principal question before us is whether in t he
circunst ances of this case, the conviction of the appellant
on the charge under sub-s. (2) of s. 5 of the Prevention of
Corruption Act, 1947, by invoking the rule of presunption as
laid down in sub-s. (3) of that section, is correct.

It is convenient to read here s. 5 of the Prevention
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of Corruption Act, 1947, in so far as it is relevant for our
pur pose.

"S. 5(1) A public servant is said to commt the offence of
crimnal msconduct in the discharge of his duty-

(a)if he habitually accepts or obtains or agrees to accept
or attenpts to obtain fromany person for hinself or for any
ot her per son any gratification (ot her t han | ega
remuneration) as a notive or reward such as is nentioned in
section 161 of the Indian Penal Code, or

(b)if he habitually accepts or obtains or agrees to accept
or attenpts to obtain for hinself or for any other person
any valuable thing wthout consideration or for a
consi deration which he knows to be inadequate, from any
person whom he knows to have been, or to be, or to be likely
to be concerned in any proceedi ng or business transacted or
about to be transacted by him or having any connection wth
the official functions of hinself or of any public servant
to whom he is subordinate, or from any person whom he ~knows
to be interested in or related to the person so concerned,

or
(c)if he dishonestly or fraudulently m sappropriated  or
ot herwi se converts for his own use any property entrusted to
him or under his control as a public servant or allows any
ot her person so to do, or

(d)if he, by corrupt or illegal means or by otherw se
abusing his position as public servant, obtains for hinself
or for any other person any valuable thing or pecuniary
advant age.

(2)Any public servant who commits crimnal nmisconduct in

t he di scharge of his duty shall be punishable with
i mprisonnent for a termwhich shall not be less than one
year but which nay extend to seven years and shall also be
liable to fine:

Provided that the Court my, for any special reasons
recorded in witing inpose a sentence of inprisonnent of
| ess than one year.

(28) oo

(3) In any trial of an offence punishabl e under sub-section
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(2) the fact that the accused person or any
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other person on his behalf is in possession, for which the
accused person cannot satisfactorily account, of pecuniary
resources or property disproportionate to his known sources
of income may be proved, and on such proof the court shal
presune, unless the contrary is proved, that the accused
person is guilty of crimnal msconduct in the discharge of
his official duty and his conviction therefor shall not be
invalid by reason only that it is based solely on such pre-
sunption. "

Now, | earned Counsel for the appellant has put his argunent
on the principal question inthe following way: he has
submitted that the is not.in a positionin an appeal by
special |leave to go behind the finding of fact arrived at by
the courts below. The appellant, it appears, gave sone
expl anation with regard to the possession of Rs. 9,284-1-0.
That explanati on was not, however, accepted by the courts
bel ow. | Learned Counsel has submitted that he does not wi sh
to go behind that finding of fact. He has submtted, how
ever, that the scheme of s.~ 5 of the Prevention of
Corruption Act, 1947 is this: sub-s. (1) defines the offence
of crimnal msconduct in the discharge of his duties by a
public servant; the offence can be one or nore of four
categories nentioned in cls. (a), (b), (c) and (d): sub-s.
(2) is the penal section which states the punishrment for the
of fence of crimnal msconduct; and sub-s. (3) lays dowmn a
rule of presunption and states that no conviction for the
of fence shall be invalid by reason only that' it 1is based
solely on such presunption. ~Learned Counsel has pointed
out, rightly in our opinion, that the charge -against the
appellant in the present case referred only to crinmnal
m sconduct in the discharge of his duty by a public servant
of the nature nmentioned in cl. (c) of sub-s. (1). |In  other
words, the charge against the appellant was that he had
di shonestly or fraudulently m sappropriated or otherw se
converted for his own use property entrusted to himetc. It
was open to the | earned Special Judge to have convicted the
appel | ant of that offence by invoking the rule of
presunption laid down in sub-s. (3). He didnot, however,
do so. On the
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contrary, he acquitted the appellant on that char ge.
Therefore, |earned Counsel has submitted that by calling in
aid the rule of presunption laid down in sub-s.” (3), the
appel l ant could not be found guilty of any other type of
crimnal msconduct referred to in cls. (a), (b) or (d) of
sub-s. (1) in respect of which there was no charge agai nst
the appel |l ant.

We consider that the above argunent of |earned Counsel for
the appellant is correct and nust be, accepted. This Court
pointed out in C S. D. Swany v. The State (1) that | sub-s.
(3) of s. 5 of the Prevention of Corruption Act, 1947 does
not create a new offence but only lays down a rule  of
evi dence which enpowers the Court to presune the guilt  of
the accused in certain circunstances, contrary to the well
known principle of Crinminal |aw that the burden of proof is
al ways on the prosecution and never shifts on to the accused
person. |In Swany’'s case there were charges for the offence
of crimnal m sconduct under two heads, cl. (a) and cl. (d).
The trial court held the accused person’ in that case not
guilty of the offence under cl. (a) but gquilty of the
of fence under cl. (d) by invoking the rule of presunption
laid down in sub-s. (3) of s. 5. The distinction between
that case and the case under our consideration is this: in
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Swany’s case there were two charges either of which could be
founded on the rule of presunption laid down in sub-s. (3);
but in our case there is only one charge of crimna
m sconduct of which the appellant has been acquitted;
therefore, there is no other charge which can be founded on
the rule of presumption referred to in sub-s. (3). This is
the difficulty wth which the respondent is faced in the
present case. It appears to us that the |earned Specia
Judge and the Hi gh Court proceeded wongly on the footing as
t hough sub-s. (2) or sub-s. (3) of s. 5 of the Act creates
an of fence. The offence which is punished under sub-s. (2)
or can be founded on the rule of presunmption laid down in
sub-s. (3) nust be the offence of crimnal msconduct of one
or nore of the categories nentioned in cls. (a) to (d) of
sub-s. (1). In the case before us the only category which
was al | eged agai nst the appellant was that of category (c),
(1) [1960] 1 S.C.R 461
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nanel y, di'shonest or fraudul ent” m sappropriation etc. That
charge having failed, there was no other charge which could
be founded onthe rule of presunption laid down in sub-s.
(3).
Learned Counsel for - the respondent State has contended
before us that it was open to the appellate Court to affirm
the conviction of the appellant under sub-s. (2) of s. 5 by
hol ding himguilty of the offence of crimnal msconduct of
the category nentioned in cl. (a) or cl. (d) of sub-s. (1).
W are wunable to accept this contention as correct. The
prosecution never alleged that the sumof Rs. 9,284-1-0 was
the result of the appellant  habitually  accepting or
obtaining illegal gratification etc. The prosecution case
was that the sumof Rs. 9,284-1-0 was the result of the
di shonest user of property which was entrusted with the
appellant. It is not open to the appellate Court to affirm
the conviction of the Appellant on an entirely new case
never suggested agai nst the appellant at any earlier stage.
It is unfortunate that in this case the courts bel ow did not
choose to rely on the rule of presunption laid down in sub-
s. (3) with reference to the charge under cl. (c) of ~‘sub-s.
(1) of s. 5. But that m sfortune cannot now be repaired by
evolving out of a vacuumas it were a new case agai nst the
appel | ant based on cl. (a) or cl. (d) of sub-s. (1) of s. 5
in support of which no facts were ever alleged or suggested.
For the reasons given above, we allow this appeal and set
aside the conviction and sentence passed against t he
appel | ant .

Appeal al I'owed.
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