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The petitioner was working as a Branch Manager in the Kangra
Central Co-operative Bank Ltd (Respondent No.2, "Society"). A
di sciplinary proceeding was initiated against himpurporting to be in
terns of Rule 56(b) of the Kangra Central Co-operative Bank
Empl oyees (Terns of Enpl oynment and Working Conditions) Rules,
1980 (for short the "Rules") read with Section 35-B(4) of the H nacha
Pradesh Co-operative Societies Act, 1968 (for short the "Act"). He was
found guilty therein. The Managi ng Director of the Society, by an
order dated 18.11.1993, termi nated his services purported to be in
exercise of his power under Rule 2(p) of Appendix 1(a) of the Rules. In
the nmeantime, an Adninistrator was appointed by the State to nmanage
its affairs. The appellant herein preferred an appeal against the said
order termnating his services before the Adm nistrator on or about
2.12.1993. However, the Adm nistrator had no occasion to deal with
the said appeal. By an order dated 18.11.1995, the Board of Directors
of the Respondent No.2 dismnissed the said appeal .. He 'reached the age
of superannuation on 30th Septenber, 1996.

The appellant filed a wit petition before the H gh Court of

H machal Pradesh at Shimla, inter alia, praying for quashing of the

order of termnation dated 18.11.1995, as al so the order of the appellate
authority dated 16.1.1996. He further prayed for grant of al
consequenti al benefits pursuant to or in furtherance of the quashi ng of
the said order of punishnent.

The writ petition filed by the appellant was based on the prem se
that the 1st respondent is a 'State’ within the nmeaning of Article 12 of
the Constitution of India. A Division Bench of the Hi machal Pradesh
H gh Court, by reason of the inmpugned judgnent and order dated
6. 6.2003, dismissed the said wit petition holding that the wit petition
was not maintainable. The appellant is, thus, before us.

M. Vijay Kumar, |earned counsel appearing on behalf of the
appel l ant submitted that the Hi gh Court commtted a serious error in
conmng to the conclusion that respondent No.1 is not a 'State’ within
the meaning of Article 12 of the Constitution of India. According to the
| ear ned counsel, the activities of the Co-operative Society being to | end
noney to the agriculturists, the same would come within the purview of
the law | aid down by a Seven Judge Bench of this Court in Pradeep
Kurmar Biswas vs. Indian Institute of Chem cal Biology & Os.
reported in (2002) 5 SCC 111. It was further contended that in terns of
the provisions of the Rules framed under the Hi nachal Pradesh Co-
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operative Societies Act, 1968, the respondent No.1l was obligated to
conply with the principles of natural justice. It was subnitted that the
i mpugned order is violative of the provisions of the Rules as, inter alia,
a copy of the inquiry report was not supplied to the Appellant, it was
whol | y unsust ai nabl e.

M. J.S. Attri, the learned Additional Advocate General for the
State of Hi machal Pradesh, on the other hand, would support the
j udgrment contending that it is not a case where the State had deep and
pervasi ve control over the affairs of the Society. It was pointed out that
out of three directors in the Board, the State could appoint only one.
The decision of the Board of Directors in all matters is final. The
menbership of the State in the Co-operative Society was limted

The |l egislature of the State of Hi machal Pradesh enacted the
H machal Pradesh Co-operative Societies Act, 1968; sone of the
rel evant provisions whereof are:

"31. Fiinal authority in co-operative society:-
The final ‘authorityin a co-operative society
shal | vest in the general body of nenbers in a
general meeting:

Provi ded that ‘where the bye-laws of a
co-operative society provide for the
constitution of a smaller body consisting of
del egates of the society elected or selected in
accordance with such bye-laws, the snal ler
body shall exercise such powers of the genera
body as may be prescribed or as may be
specified in the bye-laws of the-society;

XXX XXX XXX

34. Managi ng Commi ttee: - The manage-ment of
every society shall vest in a managing

comm ttee constituted in accordance with the
rul es and the bye-laws, which shall exercise
such powers and perform such duties as my

be conferred or inposed respectively, by this
Act, the rules and the bye-I|aws.

XXX XXX XXX

35-B. Appoi ntrent, powers and functions of
Managi ng Directors:- (1) \Where the

Covernment has subscribed to the share

capital of a co-operative society to the extent
of rupees five | akhs or nore, the Governnent
may, notw t hstandi ng anything contained in

the bye | aws of the society, nom nate anot her
nmenber in addition to those noni nated under
section 35 and appoi nt hi mas Managi ng
Director:

Provi ded that no person shall be
appoi nted as Managi ng Director of a co-
operative society unless he is a nenber of the
I ndi an Administrative Service or H nacha
Pradesh Adm nistrative Service or C ass-|I
Oficer of the co-operative Departnent,
except the Hi machal Pradesh State Co-
operative Land Devel opnment Bank and the
H machal Pradesh State Co-operative MIk
Federati on where technical persons may by
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appoi nted as Managi ng Directors.

(2) A person noni nated and appointed as the
Managi ng Director under sub-section (1)

shal | be ex-officio nmenber of the

conmmittee and shall hold office during the

pl easure of the State Governnent and shal

have a right to participate in the

del i berations of the conmittee and shal

al so have the right to vote.

(3) The Managi ng Di rector appoi nted under
sub-section (1) shall exercise such powers
as are assigned to himunder the bye-Ilaws
or delegated to himby the commttee. He
shal | di scharge all such functions,

consi stent with the bye-laws or- del egated
to himhby the commttee. He shal

di scharge al | such functions, consistent
with the bye-laws, as are assigned to him
by the Government or the Registrar. —He
shal | work under the superintendence and
control of the committee.

(4) The Managi ng Director of a co-operative
soci ety shall be its principal executive
officer. Al enployees of the society shal
function and performtheir duties under his
superi nt endence and control

(5) The Managi ng di rector appoi nted under
sub-section (1) shall be deemed to be on
deputation with the society and his salary
and al l owances, as determined by the State
Covernment, shall be paid fromthe funds

of the society.

36. Powers to depute Governnent servant to
manage affairs of a co-operative society: -

The State CGovernnment may, on the

application of a society and on such

conditions as may be prescribed, depute a
Governnent servant to the service of the

soci ety for the purpose of nanaging its affairs
and the Governnent Servant so deputed shal
exerci se such powers and perform such duties

as may be prescribed.

XXX XXX

70. Access to docunents: - The Regi strar and
subject to any restriction prescribed, an

auditor, arbitrator or any person conducting
supervi sion or inspection or audit or inquiry

shall at all reasonable tines have free access

to the books, accounts, docunents, securities,

cash and other properties, belonging to or in

the custody of a society."

XXX

Pursuant to or in furtherance of the rule maki ng power contained

in the said Act, the State nade Rul es known as the H macha

Co-operative Societies Rules, 1971, sone of which are relevant for the

purpose of this case. Rules are as under

Pr adesh
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" 38. Constitution of Managi ng Commttee \026
(1) The managi ng committee of a Co-
operative society shall be constituted

by: -

(a) el ection from anongst the

menber s of

the society at the annual/specia
general nmeeting;

(b) appoi ntnent by the Registrar in the
manner provided in the Rule 39;
(c) nom nees of the Governnent

under section 35 of the Act; and

(d) nom nees of the other Co-
operative Societies as provided in
the bye-| aws.

(2) The managi ng committee of the society
shall have not |ess than five nor nore

than twenty-one nenbers, including

the CGovernment nom nee as may be

fixed in the bye-I|aws.

(3) The terms of the Managi ng Comm ttees
constituted under sub-rule (1) shall be-

(a) inrelation to

Primary Societies \ 005 2 years;

(b) inrelation to

Secondary Soci eties \ 005 3 years;

and

(c) inrelation to apex

soci eti es \ 005 4 years;

Provi ded that the out-going nanagi ng
committee shall, unless the State Governnent
otherw se directs, continue to function till—another
Managi ng Committee is constituted under these
rul es;

Provided further that no person shall be

eligible to hold office of President or Vice-President
or el ected Menmber of the Managing Conmittee
continuously for nore than two terns unless a

period of two years has el apsed after then expiry of
the termof the Managing Committee in which he

[ ast hold office of President or Vice-President or

Vi ce- Presi dent or elected nenber.

(4) The conmmttee shall, as soon as may be
possi bl e, elect fromanong its nenbers

a President, Vice President and such

other officers as are specified in the

bye-1 aws unl ess they provide for such

el ecti on by general neeting.

(5) A casual vacancy in the office of an
el ected nmenber shall be filled up by
co-option from anongst the menbers

of the society by the managi ng
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conmttee. The managi ng commttee
nmenber so co-opted shall qualify al

the conditions laid down in the rules for
menbership of the coomittee of a

soci ety and shall retire within 90 days
or at the next annual general neeting,
whi chever is earlier, and the vacancy
thus caused shall be filled up at such
nmeeting by election of a managi ng
conmittee nenber in whose place
originally occurred.

(6) Any dispute relating to the election to a
conmittee of a nenber or an officer shal

be referred to the Registrar under section

72 of the Act within 30 days fromthe date

of declaration of the result of-such

el ection.

39. Appoi nt rent of Managing Conmittee
Menber by the Registrar \026

(1) Notwi t hst andi ng any limts prescribed
in the bye-laws, in order to represent
appropriate interest, the Registrar shal

have powers to appoint an additiona

nunber of menbers for the Managi ng

Conmittee, not exceedi ng one-third of

the nunber of el ected nenber:

Provided that the total nunber of conmmttee

nenbers so appoi nted or noni nated and elected

under clauses (a) (b), (c) and (d) of sub-rule (1) of
rule, 38 shall not exceed the maximumlimt laid
down under sub-rule (2) of rule 38.

1. (1-A) Qut of the persons appoi nted under
sub-rule (1) one shall be a person

bel ongi ng to schedul ed castes, one

bel ongi ng to schedul ed tribes and the

remai ning, if any, representing other
appropriate interests including the interests
of wonen, unless a nenber each

bel ongi ng to the Schedul ed castes and
schedul ed tribes and representing other

i nterests has al ready been el ected on such
Conmittee.

2. (2) The nenbers so appoi nted under sub-
rules (1) and (1-A) shall hold office til
the next el ection of the Managi ng
Committee or till another person is
appointed in his place, whichever is
earlier and shall have the right to vote.
The Registrar shall either confirmtheir
nmenbership to the comittee or shal

appoi nt other persons in their place for
the next termof the Comittee.

(3) Managi ng Committee menbers
appoi nted under this rule may or nmay
not be the nmenbers of the society but
shoul d have all the qualifications
prescribed for nenbership of a Co-
operative Society and the managi ng
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comm ttee.

(4) If a vacancy occurs in the office of an
appoi nted nenber on the managi ng

conmittee the vacancy shall be filled

up by an appoi ntnment by the Registrar

and not by co-option.

The rul e enpowers the Registrar to nake

appoi ntnents on the managi ng committee of a

society to represent certain appropriate interests not
represented on the conmttee. The appointnents

made under this rule shall be subject to the
provi si ons contai ned under sub-rule 2 of rule No.38.

XXX XXX XXX
40. Proportion of i ndividuals and societies for
constituting conmttee - In a Co-operative Society,

the nmenbership of which is not exclusively confined
to individuals the representati on of i ndividuals and
soci eties on the conmittee and the general body
shal |l be such as may be |l aid down in the bye-laws of
t he Co-operative Society.

50. Duti es of Managing Conmittee \026 The
managi ng committee shall observe in all their
transactions the provisions of the Act, rules and bye-
laws, and in particular, shall performthe foll ow ng
duti es;

(a) to receive and di sburse noney;
(b) to maintain true accounts of nobney

recei ved and expended, and accounts of
the assets and liabilities;

(c) to prepare for subm ssion to the annua
general meeting \026

(1) Recei pt and Di sbur senent

St at enent ;

(2) Bal ance Sheet ;

(3) Trading and Profit and Loss

Account ;

(4) Appropriation of Profits;

(d) to prepare the statenments of accounts

required at audit and to place them
before the Auditor;

(e) to prepare, and subnit all statenents
and returns, required by the Registrar in
such formas he may direct;

(f) to enter accounts of the society
regularly and periodically in proper

books;

(9) to maintain a register of nenbers up to
dat e;

(h) to facilitate the inspection of books and

audit of accounts of the society by
those entitled to inspect/audit them
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(i) to convene general neetings;
() to convene the annual general neeting

in due tine;

(k) to ensure that | oans and advances are
applied for the purposes for which they

are nmade, and that they are punctually
repai d;

(1) to exam ne and take pronpt action in
cases of all arrears and defaults in
repaynents of |oans and advances;

(m to perform such other duties as may be
entrusted by the general neeting; and

(n) in general to-carry on the business of
the society in accordance with its bye-
| aws.

XXX XXX XXX
56. O ficers and enmployees of Co-operative
Societies -
(1) Not wi t hst andi ng anythi ng contained in

the bye-laws of a society, no Co-
operative Society shall appoint any
person as its paid officer or enployees
in any category of service unless he
possesses the qualifications and

furni shes the security, if so specified by
the Registrar, fromtinme to tinme, for
such category of service in the society,
or for the class of society to which it
bel ongs. The conditions of service of
the enpl oyees of the societies shall be
specified by the Registrar

(2) No Co-operative society shall retain in
service any paid officer or enployee, if

he does not acquire the qualification or
furnish the security as is referred to in
sub-rule (1) within such tine as the

Regi strar may direct.

(3) No Co-operative society shall enploy a
salaried officer or servant with tota

nont hl y enol unents exceedi ng rupees

"one thousand’ without the previous

perm ssion of the Registrar. The

promoti on of an enpl oyee to a higher

post shall be deened to be an

appoi nt nent under this sub-rule.

(4) The Registrar may for special reasons
to be recorded in witing relax in

respect of any paid officer or enployee.

The provisions of this rule in regard to

the qualifications he should possess or

the security he should furnish.

(5) "Where, in the course of an audit under
section 61, or an inspection under
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section 65 or an inspection under

section 66, or an inquiry under section
67, it is brought to the notice of the
Regi strar that the paid officer or servant
of the society had committed, or has

been ot herw se responsible for m s-
appropriation breach of trust or other
offence, in relation to the society or has
willfully neglected or failed to

di scharge his duties and functions as
enj oi ned on hi munder the Act, rules or
bye-laws or is otherw se responsible for
any act or om ssion thereby adversely
affecting the interest of the society, the
Regi strar if in his opinion there is

prima facie evidence agai nst the paid

of ficer or servant, and suspension of

such paid officer or servant is necessary
in the interest of the society, direct the
conmittee of the society, pending the

i nvestigation and di sposal of the matter,
as the case may be, to place or cause to
be pl aced such paid officer or servant
under suspension from such date and

for such period as/ may be specified by
hi m

(6) On receipt of a direction fromthe
Regi strar under sub-rule (5), the
conmittee of society shal

notwi t hst andi ng any provisionto the
contrary in the bye-laws, place or cause
to be placed the paid officer or servant
under suspension forthwth.

(7) If the committee fails to conmply with
the direction issued under sub-rule (5),

the Registrar may nake an order

pl aci ng such paid officer or servant

under suspension from such date and

for such period as he may specify in the
order and thereupon the paid officer or
servant, as the case may be, shall be

under suspensi on.

(8) The officer or servant suspended under
this rule shall be re-instated only after
the previous approval of the Registrar.”

Respondent No. 1- Co-operative Society also framed its bye-|aws
in terms of Rule 2(c) whereof the Board would nmean all Directors of
the Bank or the Managi ng Conmittee.

It is not in dispute that the Society has not been constituted under

an Act. Its functions |ike any other Co-operative Society are nainly
regulated in terns of the provisions of the Act, except as provided in

the bye-laws of the Society. The State has no say in the functions of the
Society. Menbership, acquisition of shares and all other matters are
governed by the bye-laws franmed under the Act. The terns and

conditions of an officer of the Co-operative Society, indisputably, are
governed by the Rules. Rule 56, to which reference has been nmade by

M. Vijay Kumar, does not contain any provision in ternms whereof any

legal right as such is conferred upon an officer of the Society.
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It has not been shown before us that the State exercises any direct
or indirect control over the affairs of the Society for deep and pervasive
control. The State furthernore is not the majority sharehol der. The
State has the power only to nom nate one director. It cannot, thus, be
said that the State exercises any functional control over the affairs of
the Society in the sense that the majority directors are nom nated by the
State. For arriving at the conclusion that the State has a deep and
pervasi ve control over the Society, several other relevant questions are
required to be considered, nanmely: (1) How the Society was created?;

(2) Wether it enjoys any nmonopoly character?; (3) Do the functions of
the Society partake to statutory functions or public functions?; and (4)
Can it be characterized as public Authority?

The respondent No. 1- Soci ety does not answer any of the afore-

nentioned tests. In the case of a non-statutory society, the contro

t hereover woul d nean that the sane satisfies the tests laid down by this
Court in Ajay Hasia vs. Khalid Mijib Sehravardi [(1981) 1 SCC

722]. [ See Zoroastrian Coop. Housing Society Ltd. vs. District

Regi strar, Coop. Societies (Uban) & Os. reported in 2005 (5) SCC

632.]

It is well settled that general regulations under an Act, |ike
Conpani es Act or the Co-operative Societies Act, would not render the
activities of a conmpany or a society as subject to control of the State.
Such control in ternms of the provisions of the Act are neant to ensure
proper functioning of the Society and the State or statutory authorities
woul d have nothing to do with its day-to-day functions.

The deci sion of the Seven Judge Bench of this Court in Pradeep
Kumar Bi swas (supra), whereupon strong reliance has been placed, has
no application in the instant case. |In that case, the Bench was deci ding
a question as to whether in view of the subsequent decisions of this
Court, the law was correctly laid down in Sabajit Tewary vs. Union of
India & Ors. [(1975) 1 SCC 485], and it not whether the same
deserved to be overruled. The majority opined that the Council of
Scientific and Industrial Research (CSIR) was a "State’ within the
neani ng of Article 12 of the Constitution of India. This Court noticed
the history of the formation thereof, its objects and functions, its
managenent and control as al so the extent of financial aid received by
it. Apart fromthe said fact it was noticed by reason of an appropriate
notification issued by the Central Covernment that CSIR was anenabl e
to the jurisdiction of the Central Adm nistrative Tribunal interns of
Section 14(2) of the Admnistrative Tribunals Act, 1985. |t was on the
af orenmenti oned prem ses this Court opined that Sabhajit Tewary
(supra) did not lay down the correct law. This Court reiterated the
following six tests laid down in Ajay Hasia vs. Khalid Mijib
Sehravardi [(1981) 1 SCC 722]:

"(1 One thing is clear that if the entire share
capital of the corporation is held by Government, it
woul d go a long way towards indicating that the
corporation is an instrumentality or agency of

Gover nment .

(2) Where the financial assistance of the

State is so much as to neet alnost entire
expenditure of the corporation, it would afford sone
i ndi cation of the corporation being inpregnated with
CGovernment al character.

(3) It may al so be rel evant factor
\ 005. . whet her the corporation enjoys nonopoly status
which is State conferred or State protected

(4) Exi stence of deep and pervasive State
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control may afford an indication that the corporation
is a State agency or instrunmentality.

(5) If the functions of the corporation are
of public inmportance and closely related to
CGovernnental functions, it would be a rel evant
factor in classifying the corporation as an
instrunentality or agency of Government.

(6) "Specifically, if a departnent of

CGovernment is transferred to a corporation, it would

be a strong factor supportive of this inference’ of the
corporation being an instrunmentality or agency of
Government . "

This Court further held:

"This picture that ultimtely enmerges is that
the tests fornulated in Ajay Hasia are not a rigid set
of principles so that if a body falls within any one of
themit nust, ex hypothesi, be considered to be a
State within the neaning of Article 12. 'The
guestion in each case would be whether in the |ight
of the cunul ative facts as established, the body is
financially, functionally and adninistratively
domi nated by or under the control of the
Covernment. Such control must be particular-to the
body in question and nust be pervasive. If thisis
found then the body is a State within Article 12. On
the ot her hand, when the control is nerely
regul atory whether under statute or otherw se, it
woul d not serve to nake the body a State."

(Enphasi's suppl i ed)

As the respondent No.1 does not satisfy any of the tests laid
down in Pradeep Kumar Biswas (supra), we are of the opinion that the
H gh Court cannot be said to have comtted any error in-arriving at a
finding that the respondent-Bank is not a State wi thin the nmeaning of
Article 12 of the Constitution of India.

We are, however, not oblivious of a three judge Bench deci sion

in Gayatri De vs. Musum Cooperative Housing Society Ltd. &

O's. [(2004) 5 SCC 90], wherein this Court held a wit petition to be
mai nt ai nabl e agai nst the cooperative society only stating:

"We have, in paragraphs supra, considered the
judgrments for and agai nst on the question of

mai ntai nability of wit petition. The judgments
cited by the | earned Senior Counsel appearing for

the respondents are distinguishable on facts and on

| aw. Those cases are not cases covered by the

appoi ntnent of a Special Oficer to nanage the
adnmi ni stration of the Society and its affairs. In the
i nstant case, the Special Oficer was appointed by
the H gh Court to discharge the functions of the
Society, therefore, he should be regarded as a public
authority and hence, the wit petitionis

mai nt ai nabl e. "

The said decision, therefore, is of no assistance to us.
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Qur attention has al so been drawn to U P. State Cooperative

Land devel opnent Bank Ltd. vs. Chandra Bhan Dubey & O's.

[(1999) 1 SCC 741], wherein the wit petition was held to be

mai nt ai nabl e principally on the ground that it had been created under an
Act. Reliance has al so been placed upon Ram Sahan Rai vs. Sachiv
Samanaya Prabandhak & Anr. [(2001) 3 SCC 323], wherein again

the appellant thus was recruited in a Society constituted under the U P
Cooperative Land Devel opment Bank Act, 1964 and this Court, having

exam ned different provisions of rules, bye-laws and regul ati ons, was of
the firmopinion that the State Government exercised all-pervasive
control over the Bank and noreover its enpl oyees were governed by
statutory rules, prescribing an entire gamut of procedure of initiation of
di sciplinary proceedings by fram ng a set of charges culmnating in
inflicting of appropriate punishnent, after conplying with the

requi renments of giving a showcause and an opportunity of hearing to

the del i nquent .

It is, therefore, evident that in Ram Sahan Rai (supra) also the
cooperative society was hel'd to be established under a statute. W may
noti ce that in Nayagarh Cooperative Central Bank Ltd. & Anr. vs.
Narayan Rath & Anr. [(1977) 3 SCC 576], this Court was of the

opi nion that:

"The Hi gh Court has dealt with the question

whether a wit petition can be naintained against a
cooperative society, but we are inclined to the view
that the observations made by the H gh Court and its
deci sion that such a wit petition is naintainable are
not strictly in accordance with the decisions of this
Court. We would have liked to go into the question
for ourselves, but it is unnecessary to do so as
Respondent 1 by his wit petition, was asking for
relief not really against a cooperative society but in
regard to the order which was passed by the

Regi strar, who was acting as a statutory authority in
the purported exercise of powers conferred on him

by the Cooperative Societies Act. The wit petition
was in that view maintainable."

We nmay notice in sone decisions, some H gh Courts have held

wherein that a wit petition would be maintai nabl'e against a society if it
i s denpnstrated that any mandatory provision of the Act or the rules
framed thereunder, have been violated by it. [See Bhol anath Roy &

Os. vs. State of Wst Bengal & O's. reported in (1996) Vol.1

Cal cutta Law Journal 502.]

The Soci ety has not been created under any statute. It has not

been shown before that in term nating the services of the appellant, the
Respondent has vi ol ated any nmandatory provisions of the Act or the

rules framed thereunder. 1In fact, inthe wit petition no such case was
made out .

For the foregoi ng reasons, the appeal being devoid of any merit is
di sm ssed. However in the facts and circunstances of the case, there
shall be no order as to costs.




