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ACT:
Landl ord and t enant rel ati onshi p- Whet her upon

redenmpti on of usufructuary nortgage a tenant nortgage coul d
be directed to deliver the actual and physical possession of
the nortgaged property to the |essor-Mrtgagor-Mrger of a
| ease and a nortgage in respect ~of the sanme property,
whet her there can be-Transfer of property Act, 1882 Sections
58, 101 and 105-Interpretation of deeds.

HEADNOTE

Respondents, predecessor - Behara Venkat aramanayya Patro
executed two deeds dated 30-8-1939 and 25-8-1942 i'n favour
of one Sanbangi Thavitinai due, who was then a sitting tenant
of the property. In 1951 the nortgagor filed a suit for
redenption of the nortgages and obtained a prelimnary
decree on 31-12-1952. Subsequently, the nortgagor died and
the present respondents were brought on record as his lega
representatives. On 21-10-1963 the respondent filed an
application for passing a final decree by ~way of
ascertai nment of the amunt due and for delivery of
possessi on upon deposit of entire dues so ascertained. The
application was resisted by the appellants .on severa
grounds. According to them on redenption, relationship of
 andl ord and tenant would revive which needed to be
protected and the delivery shoul d be of symnbolica
possession only. The learned trial judge allowed the
application but on an appeal preferred, the Additiona
District Judge Srikakulamtook a contrary view relying upon
Varada Bangar Raju’ s case AR (1965) A P. 86 The
respondents, therefore, preferred a second appeal and the
| earned Single Judge of the A P. High Court relying upon a
subsequent decision in P. Satyanarayana's case |LR (1967)
A P. 1341 set aside the decision of the first Appellate
Court. Letters Patent Appeal preferred by the tenant
nortgagees to the Division Bench of the Hi gh Court failed
and hence this appeal by Special Leave to this Court.

Al'l owi ng the appeal, the Court
N

HELD: 1: 1 There can be no nerger of a lease and a
nortgage, even where the two transactions are in respect of
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the same property. [655C]

1:2 It is well-settled that for a nerger to arise, it
is necessary that |esser estate and a higher estate should
nerge in one person at one and the same tinme and in the same
right and no interest in the property should remain
652
outstanding. In the case of a l|ease, the estate that is
outstanding in the lessor is the reversion, in the case of a
nortgage, the estate that is outstanding is the equity of
redenpti on of the nortgagor. Accordingly, there cannot be a
nerger of a lease and a nortgage in respect of the same
property since neither of themis a higher or |esser estate
than the other. Even, if the rights of the |lessee and the
rights of the nortgagee in respect of a property were to be
united in one person the reversion in regard to the |ease
and the equity of redenption in regard to the nortgage,
woul d be outstanding in° the owner of the property and
accordingly, there would not be a conplete fusion of all the
ri ghts of ‘ownershipin one person. [655D F]

Shah Mat hur das Magani al & Co, v. Naogappa Shankarappa &
ors AI.R 1976 S. C. 1565 followed. Narayana Dogra Shetty
v. Ranthandra Shivram Hingne 65 Bom L. R 449, approved.

2. Whether upon-redenption of usufructuary nortgage a
tenant nortgagee could be directed to deliver actual or
physi cal possession of the nortgaged property to the | essor
nortgagor and whether the original relationship of |andlord
and tenant would revive wupon redenption of usufructuary
nort gage by a tenant nortgagee in possession of the
nort gaged property by delivering possession to the |essor
nortgagor, will depend upon whether there was an inplied
surrender of the lessee’s right when the ~usufructuary
nortgage was executed which in turn depends upon what was
the intention of the parties at the time of the execution of
the nortgage deed in favour of the sitting tenant to be
gathered from the terms of and conditions of the nortgage
transaction in |ight of the surrounding circunstance of the
case. [656C-D 655G H;, 656A]

2:2In the instant case, the only effect of the
execution of wusufractutary nortgage deeds was that the
| essee’s right were kept in abeyance and they revive upon
redenpti on of the nortgage. [658E]

The nortgage deed does not nention whet her~ on
redenpti on physical possession is, to be delivered or
synbol i cal possession is to be delivered to the nortgagor
[ 657H]

During the currency of the nortgage the liability to
pay rent to the | essor-nortgagor (albeit to be discharged by
adjustrment) is kept alive. If any thing such a termclearly
runs counter to any inplied surrender of the |l essee’ s right.
There is no term fixed for redenpti on of nortgage property
which nean that it was open to the nortgagor to redeemthe
nortgagor at any time that is to say even within a very
short time and if that be so a sitting tenant cultivating
the lands wunder a |ease, who has obliged his |essor by
advanci ng noni es to him to tide over his financia
difficulties would not give up his right as a |lessee no
sooner redenption takes place, coupled with a fact that the
nortgage deed keeps alive the lessee’'s liability to pay rent
during the currency of the nortgage clearly suggests that no
i mplied surrender was intended by the parties.

653

JUDGVENT:
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ClVIL APPELLATE JURISDICTION: G vil Appeal No. 1339 of
1977.

Appeal by Special leave fromthe Judgnent and order
dated the 16th Septenber, 1976 of the Andhra Pradesh High
Court in L.P. A, No. 199 of 1975.

K. Ram Kumar for the Appell ant.

A. V. Rangam for the Respondent.

The Judgenent of the Court was delivered by

TULZAPURKAR, J. The short question involved in this
appeal is whet her  upon redenmption of a wusufructuary
nortagage a tenant-nortgagee could be directed to deliver
actual or physical possession of the nortgaged property to
the |l essor nortgagor? By reason of the grant of alimted
speci al | eave the appeal has been confined to that question

Facts relevant tothe question nay be stated: One
Behara Audi narayana ~Patro, the original owner of suit
property executed -two usufructuary nortgage deeds dated
30.8.1939 and 25.8.1942 in favour of the first defendant
Sanbangi Thaviti naidu, who was then a sitting tenant of that
property. . In 1951 the nortgagor filed a suit for redenption
of the nortgages and obtained a -prelimnary decree on
31.12.1952. Subsequentlvy, the nortgagor died and the
respondents were brought on record as hi s | ega
representatives. On~ 21.10.1963 the respondents filed an
application for passing a final decree by way of
ascertai nment of the anmount due and for delivery of
possessi on upon deposit of entire dues so ascertained. The
application was resisted by the first defendant and ot her
def endants (the appellants before us) on several grounds.
Inter alia the appellants contended that even after
depositing the entire anmpunt - found due to them no decree
directing delivery of actual or physical possession in
favour of the respondents should be passed but delivery of
symbol i cal possession alone should be ordered insonuch as
the appellants’ possession of the suit property as a tenant
or lessee could not be disturbed: In other words, the
appel | ants cont ended that on redenption the /origina
relationship of landlord and tenant would revive / which
needed to be protected. The learned District Minsif,
Parvati puram took the view that the relationship
654
of landlord and tenant had ceased to subsist after the
nortgages came into existence, that the nortgage-bonds did
not provide that the said relationship would be restored or
revived upon redenption and that therefore the respondents
were entitled to delivery of physical possession upon their
depositing the entire dues payable to the appellants. The
tenant - nort agees (the def endants) preferred an appea
against the order of the learned District Munsif and the
| earned Additional District Judge Srikakulam who heard the
appeal took the contrary viewrelying upon a decision of
Andhra Pradesh Hi gh Court in Varada Bangar Raju v. Kirthal
Avat haram & others and held that the defendants-nortgagees
were sitting tenants of the nortgaged property at the tine
of the execution of the nortgage deeds, that there was
nothing in those deeds to suggest that their rights as
| essees were extinguished either by nerger or inplied
surrender, that the landlord-tenant relationship continued
to exi st after term nation of nort gagor - nort gagee
rel ati onship and therefore the respondents were not entitled
to delivery of physical possession; he, therefore, allowed
the appeal

The respondents preferred a second appeal to the Andhra
Pradesh H gh Court and the | earned Single Judge relying upon
a subsequent decision in P. Satyanarayana v. Janardhan
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Chetty which had di stingui shed the wearlier decision

reversed the view of the learned Addl. District Judge and
restored the decree passed by the District Minsif. The
| earned Judge took the view that the question whether the
rel ati onship of |andlord and tenant woul d subsi st even after
the execution of the usufructuary nortgage depended upon the
intention of the parties to be gathered fromthe terns of
the nortgage transaction and held that on the terns of
nort gage- deeds there was no doubt that the |andl ord-tenant
relationship had ceased to exist after the relationship of
nort gagor and nortgagee cane into existence and the nortgage
bonds had not specifically provided that the |landlord and
tenant relationship would be restored after the redenption
of the nortgages. A Letters Patent Appeal preferred by the
tenant-nortgagees to the Division Bench of the H gh Court
failed and hence this appeal to this Court.

Counsel for the appellants urged upon us to accept the
view taken by the |learned District Judge that the two
transactions
655
nanely a lease and a usufructuary —nortgage coul d co-exi st
and there was nothing in the two nortgage deeds to suggest
that the appellants’ rights as |essee were extinguished
either by merger or by inplied surrender and in that behalf
strong reliance was placed upon the earlier decision of the
Andhra Pradesh Hi gh Court in Varada ‘Bangar Raju’s ease
(supra), while counsel for the respondents  contended that
the Hgh Court, both in second appeal as well as Letters
Pat ent Appeal, was right in restoring the |earned District
Munsi f's decision by relying upon the later decision in P
Sat yanarayana' s case (supra) and prayed for dismssal of
this appeal

In our viewthere can be no nerger of a |lease and a
nortgage, even where the two transactions are in respect of
the sanme property. It is well-settled that for a merger to
arise, it 1is necessary that |lesser estate and a higher
estate should nerge in one person at one and the sane tine
and in the sanme right and no interest in the property should
remain outstanding. 1In the case of a |l ease, the estate that
is outstanding in the Ilessor is the reversion; in. the case
of a nortgage, the estate that is outstanding is the equity
of redenption of the mortgagor. Accordingly, there cannot be
a nerger of a lease and a nortgage in respect of the sane
property since neither of themis a higher or |esser estate
than the other. Even, if the rights of the |essee and the
rights of the nortgagee in respect of a property were to be
united in one person the reversion in regard to the |ease
and the equity of redenption in regard to the nortgage,
woul d be outstanding in the owner of the property and
accordingly, there would not be a conplete fusion of all the
rights of ownership in one person. This positioniin |aw as
expl ai ned by the Bonbay H gh Court in Narayana Dogra Shetty
v. Ranthandra Shivram Hingne, has been fully approved by
this Court in Shah WMathuradas Maganlal & Co. v. Nagappa
Shankar appa & O's.

In our viewthe answer to the question raised in this
appeal nmust depend upon whether there was an inplied
surrender of the Ilessee’s rights when the usufructuary
nort gage was executed in his favour by the |essor-nortgagor
And this obviously depends upon what was the intention of
the parties at the tine of the execution
656
of the nortgage deed in favour of the sitting tenant to be
gathered from the terms and conditions of the nortgage
transaction in light of the surrounding circunstances of the
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case. It may be stated that in both the decisions of the
Andhra Pradesh High Court on which reliance was placed by
the respective counsel of the parties in support of his own
contention the question was wultimately decided on proper
construction of the ternms and conditions of the nortgage
transactions; in the earlier decision the court took the
view that there was nothing in the nortgage deed to suggest
that there was an inplied surrender of the |essee’ s rights
while in the later case the court held that the terns of the
nortgage deed showed t hat the |essee had inpliedly
surrendered his rights. In other words, it all depends upon
whet her by executing a possessory or usufructuary nortgage
in favour of a sitting tenant the parties intended that
there should be a surrender of |lessee’s rights or not, and
only if an inplied surrender of I|essee’s rights could be
inferred then the nortgagor  would be entitled to have
delivery of physical possession upon redenption but not
ot herwi se.

In the Jinstant case the earlier usufructuary nortgage
deed of 1939 is not on record before us but the parties have
produced -a copy of Exhibit~ A-3 which is the later
usufructuary nortgage deed dated 23.8.1942, the terns
thereof are required to be construed. It runs thus:

Exhibit A-3
"Deed of / nortgage of |and acconpani ed by delivery
of possession of land for Rs. 250 (in words two hundred
and fifty rupees) executed on 23rd August, 1942 in
favour of Sanbangi Taviti Naidu, son of Ilate Jog

Nai du’ of Koppula Vel ama Caste, living by cultivation,

resi dent of Dat hi valasa  vill age, ham et of

Tunmmal aval asa of Parvatipuram Sub District by Behara

Adi narayana Patro, son of |ate Behera Narayana Patro

Si sta Karnam | nandar resident of Markonduputti village

of the same Sub District.

The amount of principal and interest due on the
prom ssory note executed by me in your flavour

previously on 24th April, 1940 for ny necessity, the
amount paid by you on ny behalf to the Estate towards
the cist etc., due on this land and the anounts

borrowed from you by
657

me in instal nents subsequent thereto-all those ampunts
are found to be Rs. 200 and | have found due toyou in
this sum The anpbunt borrowed now for paying the cist
to the Estate and for my own mmintenance is Rs. 50. In
all, Rs. 250 (in words two hundred and fifty rupees). |
shall pay interest at the rate of Rs. 0-4-0 (four anna)
per cent per nmensum and shall discharge the principa
and interest. For this, the produce of all kinds of
crops raised on the half share of the | ands previously
being cultivated by you as ny sub-tenant on‘condition
of paying 1/4 (?) share out of the Jarayathi dry and
wet | ands bearing No. 1 and know as " Tumrul amanu' Pol anf
whi ch passed to me as ny self-acquired property, which
has been in ny possession and enjoynent till this day,
which is situate in Tunmal avalasa village and the
boundaries etc. of which are given hereunder, shall be
utilised for paying interest due on this deed and the
interest due on the deed executed previously on 30th
August, 1939 and get registered in the office of the
Sub Registrar of Parvatipuram as No. 1148/39 and for
paying the cist due to the Govt. on ny behalf and
obtaining receipt in ny nane. The remaining anount
shall be paid to ne by 15th January of every year and
the receipt obtained fromne. Wen the above mentioned
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principal and interest are paid to you in full, paynent
shall be endorsed on this deed and this deed shall be
returned and the land nentioned herein shall be

del i vered possession of to nme."

Three or four things becone anmply clear on a fair
readi ng of the aforesaid docunent (1) that though the deed
conmmences by reciting that possession of the |Iand has been
delivered thereunder it refers to the fact that the origina
nortgage (Ist defendant) was actually cultivating the | ands
as a tenant of the nortgagor on crop share basis; that is to
say the rental was payable by the tenant in the shape of a
crop share; (2) that the nortgagor had agreed to pay
interest at the specified rate on the total |oan of Rs. 250
and had undertaken to discharge the principal and interest;
(3) that the rental of the |and payable by the Ist defendant
was to be adjusted -against the interest payable by the
nortgagor under this deed as well as the earlier deed and
the cist payable by himto the Governnent; and excess, if
any, to be paid to nortgagor; (4) that when the principa
and interest are fully repaid such paynment was to be
endorsed on this deed and the deed as also the | and shall be
"delivered to the

658
possession of nortgagor™. It nmay be noted that the |ast
portion of the docunent is equivocal inthat it does not

nention whether on redenption physical possession is to be
delivered or synbolical possession isto be delivered to the
nortgagor. But under the ternms of the deed one thing is
clear that during the currency of the nortgage the liability
to pay rent to the | essor nortgagor (albeit to be discharged
by adjustnment) is kept —alive. |If anything such a term
clearly runs counter to any inplied surrender - of the
| essee’s rights. Secondly, there is no term fixed for
redenpti on of nortgage property which nmeans that it was open
to the nortgagor to redeemthe nortgage at any time that is
to say even within a very short tine and if that be so,
would a sitting tenant cultivating the | ands under 'a |ease,
who has obliged his |essor by ‘advancing nonies ‘'to himto
tide over his financial difficulties give up his rights as a
| essee no sooner redenption takes place? In our view, it
does not stand to reason that he would do so. This
circunstance coupled with a fact that the nortgage -deed
keeps alive the lessee’'s liability to pay rent during the
currency of the nortgage clearly suggests that no inplied
surrender was intended by the parties.

In the result, we are of the view that the only effect
of the execution of usufructuary nortgage deeds in this case
was that the |essee’s rights were kept in abeyance and they
revived upon the redenption of nortgage. W therefore,” all ow
the appeal, set aside the inpugned judgnents of the High
Court and restore the direction given by the  |earned
Additional District Judge that the respondents are not
entitled to delivery of physical possession. Respondents
will pay the cost of the appeal to the appellants.

S.R Appeal all owed.
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