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The foll owing O der of the Court was delivered

This is a desperate attenpt on the part of the petitioner, who was
unsuccessful throughout, to hold on to the prem ses of which he is the
t enant.

The petitioner is the tenant of |and and building constructed upon a pl ot
in Jal andhar. Sonetime in the year 1967 the petitioner was inducted into
the premnises by a | ease agreenent dated 25.10.1967. "The | ease agreenent,
inter alia, contained a clause which said, "that the | essees will not mmke
any addition or alteration or change in the building during the period of
t enancy".

The respondent-1andl ord noved a petition under section 13 of the East
Punj ab Urban Rent Restriction Act, 1949 seeking eviction of the petitioner-
tenant on two grounds, nanely, (1) that the petitioner had not been paying
the enhanced rent as per the terns of the agreenent; and (2) that though
the earlier the petitioner had nade a tenporary shed over the generator

whi ch was placed in the courtyard, the petitioner had now extended and nade
further construction of two pacca sheds wi thout consent of the landlord in
the courtyard and by constructing the sheds the petitioner had materially

i mpaired the value and utility of he prem ses:

The Rent Controller raised the follow ng issues :
1. Whet her the respondent is in arrears of rent?

2. Whet her the respondent has nmade additions and alternations w thout
the consent of the petitioner and has materially inpaired the value and
utility of the prem ses in question?

3. Whet her the petitioners are estopped fromfiling the present
petition by their own act and conduct as alleged?

4, Whet her the petitioner are debarred from denmanding the access rent?

5. Relief-After trial of the application, the Rent Controller answered
the first issue in favour of the petitioner, Wth regard to the 2nd i ssue,
the Rent Controller held that the constructions nade were of such nature as
to materially inpair the value and utility of the prem ses and an act which
woul d amount to a ground for eviction under section 13(2)(iii) of the Act,

The Rent Controller decided the third issue in the favour of the petitioner
and held that the previous litigation pertained to a tenporary shed
covering the generator in which the finding had been that there was no
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material inpairnent of the value and utility of the prem ses Although, the
respondent -1 andl ord had attenpt to evict the petitioner-tenant for this
reason, he had failed throughout in the Iitigation right up to this Court.
The Rent Controller took the viewthat this did not prevent the |andlord
from nmoving again on the fresh cause of action

The appellate authority under the Act, after careful re-appreciation of the
evi dence on record conpletely affirned the findings recorded on the issues
by the Rent Controller. The appellate authority also took the view that the
sheds constructed by the tenant are of permanent nature which could not be
renoved wi t hout doing damage to the building in question as they were
enmbedded in the floor and also in the side wall; that by constructing the
three sheds on al nbst whole of the courtyard, the petitioner had not only
obstructed ventilation to the courtyard, but had al so reduced the area of
the courtyard considerably. According to the appellate authority, this
certainly amounts to “materially inmpairing the value of the prem ses". The
appeal therefore fail ed.

Al t hough the Hi gh Court was merely deciding a civil revision petition by
the unsuccessful tenant, the H gh Court has also re-appreciated the

evi dence threadbare and affirnmed the findings of the two courts bel ow. The
H gh Court has rightly rejected the contention that nerely because in the
previous litigation the petitioner-tenant had succeeded, that could not
debar the respondent-1landlord fromnoving a petition for eviction based on
subsequent events affording hima fresh cause of action. The H gh Court has
affirmed the findings of the two courts below that the value and utility of
the courtyard had been totally inpaired as further construction had been
made t hereupon by the petitioner without the witten consent of the

| andl or d.

The | andl ord counsel for the petitioner strenuously contended that the two
authorities under the Act and the H gh Court erred conpletely both on facts
and in law. He took us through sone of the material on record to convince
us that the findings were perverse.” W are not inpressed by this attenpt.
There was adequate evi dence before the Rent Controller which indicated in
no uncertain terns that the sheds which were recently constructed were of a
per manent nature, that the construction was of such nature which could not
be di smantl ed w thout substantial danage to the structure and, in any
event, by making the construction of the sheds in question the petitioner
had committed acts likely to inmpair nmaterially the value an utility of the
prem ses and the |and | eased out to him The appellate court and the Hi gh
Court have re-appreciated the evidence on record and affirmthese findings.

In our view, there is no scope for further re-appreciation of the evidence
as that is not the function of this Court under Article 136 of the
Consti tution.

The | earned counsel referred to the observations of this Court in Om
Prakash v Amar Singh and Ohers, [1987] 1 SCC 458 (Para 6); OmPal v. Anand
Swar up, [1988] 4 SCC 545 (Para 9) and Waryam Singh v, Bal dev Singh, [2003]

| SCC 59, and contended that the legal test as to what woul d amount to<an
act "likely to inpair the material value and utility of the |Iand" has been
laid down in these judgnents and that this test has not been correctly
applied by the courts bel ow.

In our view, the contention has no substance. The Judgments cited before us
turned on their peculiar facts. They were different instances in which the
test was applied to see whether the construction fell within the paraneters
of the ground of eviction. When the construction is alleged to have
materially inpaired the value and utility of he prem ses, the construction
shoul d be of such a nature as to substantially dimnish the value of the
buil ding either fromthe commercial and nonetary point of view or fromthe
utilitarian aspect of the building, [See On Pal (supra)].

In Om Prakash (supra) it was held that the essential elenment which needs
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consideration is as to whether the constructions are substantial in nature
and they alter the form front and structure of the accommdation. It is
not possible to give an exhaustive |list of constructions which constitute
material alterations, as the deternination of this question depends on the
facts of each case

I n Gurbachan Singh and Anot her v. Shival ak Rubber Industries and Os,,
[1996] 2 SCC 626 it was held that the "question whether the all eged
addition and alterations materially inpaired the value and or utility of
the prenises in question is a mxed question of |aw and fact to be
determ ned on the application of correct principles".

Again in Vipin Kumar v. Roshan Lal Anand and Qthers, [1993] 2 SCC 614 at
617 it was observed "the inpairment of the value or utility of the building
is fromthe point of the |landlord and not of the tenant"”,

We have been taken though the judgnent of the two courts bel ow and that of
the H gh Court. W have no manner of doubt that the three courts have
correctly applied the true test on the facts fount that the sheds
construct'ed by the petitioner-tenant anbunted to an act nmaterially

i mpai ring the value and utility of the prenises and the | and | eased out to
himso as to anmount to a ground of eviction under section 13(2)(iii) of the
Act. W see no reasonto take a different view of the matter.

There is no nmerit in the petition. The special |eave petition is
accordi ngly di sm ssed.




