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ACT:

Representation of the People Act (43 of 1951), ss, 81
86(5), 100 (1)(b), 100(1)(d)(ii) and 123(4)-Difference
between ’'material facts’ and 'particul ars’-Wat anmendnents
are permssible after the period of l|imtation-Candidate' s
| ack of belief in statements nmade by agents to be
est abl i shed-Di f ference bet ween S. 100(1) (b) and S.
100(1)(d)(ii)-Necessity of proof that Candi date consented to
specific corrupt practice-Editor of newspaper attacking one
candi dat e-\When can be deened to be agent of a riva
candi dat e- Consent of candidate, if can be i nferred-
Know edge, if sufficient proof of consent-Statenments in
newspapers, weight of-Proof that result of election was
material ly affected-Burden of proof.
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HEADNOTE:

Under s. 81 of the Representation of the People Act, 1951

an election can be challenged by nmeans of an election
petition filed within 45 days of the date of election, on
the grounds specified in s. 100(1). Section 100 (1) (b) and
(d) (ii) deal with corrupt practices, and s. 123 sets out
what shall be deened to be corrupt practices. To establish
the corrupt practice under s. 123(4) the election petitioner
nmust prove : (a) the publication of a statenent of fact by
(i) a candidate, or (ii) his agent, or (iii) any other
person with the consent of the candidate or his election
agent; (b) that the statenment is false or the candidate
believes it to be false or does not believe it to be true;
(c) that the statement refers to the personal charact er
and conduct of another candidate; and (d) that it is
reasonably calculated to prejudice that other candidate’s
prospects of election. Under the Explanation to t he
section, ‘the word "agent’ includes an election agent, a
pol I i ng agent or any person who is held to have acted as an
agent in _connection with the election with the consent of
the candidate. If-the corrupt practice is conmitted by the
returned candidate or his election agent, under s. 100(1)
(b), the election is avoided without any further condition
being, fulfilled, but if the petitioner relies on a corrupt
practice conmmitted by any other agent other than an el ection
agent the petitioner nust prove that it was commtted wth
the consent of the returned candi date or his election agent
as required by s. 100(1) (b), or, that the corrupt practice
which was committed in the interests of the returned
candi date materially affected the result of the election in
so far as it concerned the returned candidate. [617 A-B; 618
B- D]

Section 83 requires that the petition nust contain a concise
statement of the material facts on which the petitioner
relies and the fullest possible particular of the  corrupt
practice alleged. ’'Material facts’ and ’'particulars’ nmay
overlap but the word 'material’ 'shows that the ground of
corrupt practice and the facts necessary to fornulate a
conpl ete cause of action nmust be stated. The function of
the Particulars is to present as full a picture of the cause
of action as to make the opposite party understand the case

he wll have to neet. Under s. 86(5), if a corrupt
practice. is alleged in the petition the particulars of such
corrupt practice may be anmended or anmplified for

ensuring a fair and effective dial, that is;, nore and better
particul ars of the charge nay be given later, even after the
period of limtation; but if a corrupt practice is not
previously alleged in the petition, an amendnent which wll
have the effect of introducing parti-

604

culars of such a corrupt practice will not be permtted

after the period of 'linmtation, because, it wuld be
tantamount to the nmking of a fresh petition. Merel y

repeating the words of the statute does not amount to a
proper statenent of material facts where the allegation  of
corrupt practice is the naking of a false statenent. The
fal se statenent nust appear in the petition. if the corrupt
practice is the publication of an article in a newspaper no
i ncorporation of the contents by reference can be allowed,

for, if a newspaper is not exhibited and only the date is
nmentioned, the material fact, nanely, the exact offending
portion of the newspaper, would not have been stated. | f
the charge is that an agent did sonmething, it cannot be

anplified by giving particulars of acts on the part of the
candi date or vice versa, because, in the schene of: el ection




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 38

law, publication of false statenents by an agent is one
cause of action and publication of false statenents by a

candidate is quite a different cause of action. They are
separate corrupt practices which cannot be said to grow out
of the material facts related to another person. Since a

single corrupt practice commtted by the candidate or by his
el ection agent, or by any other person with the consent of
the candidate or his election agent is fatal to the
el ection, the case nmust be specifically pleaded and strictly
proved; if not, such corrupt practice cannot be alleged
later on after the period of limtation [619 CGH 621 B-D
622 A-D, F-G 623 E-H 629 A-B]
In the present case, the election of the first respondent to
Parlianment from Bonbay South Parlianentary constituency, was
chal | enged by the appellant (an elector in the constituency)
on the ground that corrupt practices were conmitted. The
result of the poll was declared on February 24, 1967. The
first respondent secured 1,47,841 votes and his nearest
rival, the second respondent, secured 1, 18,407 votes. The
petition was filed on April 7, 1967. The corrupt practice
all eged was that the first respondent nade sone speeches,
and that the first respondent and two others, wth the
consent and for the benefit of the first respondent, made
false statements, casting aspersions on the character and
conduct of the second respondent, and that those and other
false statenents-were published as news itenms in the daily
newspaper ' Maratha'. Extracts from the newspapers were
annexed. It was also stated that simlar false statenments
were published in sone other issues of the newspaper but no
attenpt Was made either to specify the offending portions of
the newspapers or to file the extracts ~or the origina
i ssues, but only the dates were given.  There was also no
avernent that the first respondent believed the statenents
to be false or did not believe themto be true. After the
period of limtation, the originals of all the issues of the
newspapers were filed and after the exam nation of the
el ection petitioner as a witness, ‘applications for amendnent
were made. The High Court allowed the following amendnents
(a) Speeches attributed to the first respondent ‘and a
speech said to have been made at a neeting, when the first
respondent presided, casting aspersions on the second
respondent, to be included among the list of corrupt
practices. Reports of those speeches appeared in the issues
of the "Maratha' which were filed later. (b) An article in
the ’'Blitz, witten by the first respondent defamatory of
the second respondent also to be included inthe 1list of
corrupt practices. (c) An avernent that the editor of the
newspaper 'Maratha and the first respondent believed the
statenents to be false or that they did not believe them to
be true. And (d) an avernent that the editor of the
newspaper and the two others were the agents of the first
respondent. The High Court however, dismissed the election
petition. [614 E-F; 616 B]
In appeal to this Court, on the questions : (1) Wether —al
or any of the anendnents should be allowed; (2) Wether the
editor of the 'Maratha’ and the two others comitted corrupt
practices under s. 100
605
(1) (b) by publishing the statements about the second
respondent with the consent of the first respondent and (3)
Whet her the result of the election in so far as it concerned
t he first respondent was naterially affected by t he
publication as required by s. 100(1) (d) (ii),
HELD: (1) The anmendnments relating to the speeches of,
the first respondent and his article in the Blitz should not
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be al |l owed; but the amendnents relating to the agency of the
editor of the 'Maratha’ and the two others, and that seeking
to incorporate the averment about the lack of belief of the
editor of ’'Maratha and the first respondent should be
al l owed. [616 E-Q

In the petition as originally filed, the agency of the
editor of 'Maratha, and the two others was the basis of the
charge and the first respondent was |eft out. Only one
al l egati on was nade personally against the first respondent
nanely that he made sone speeches but that was not relied
upon and no evidence regarding it was adduced. The ot her
allegation in the original petition was that he made some
statenents, and that the ' Maratha published them and the
extracts fromthe 'Maratha were filed as exhibits. Si nce
publication of a false statenent is the gist of the election
of fence the charge was against the 'Maratha, and its editor.
If it was intended that the first respondent should be held
responsible then the allegation should have been what
statenment / he  made and how it offended the election |aw
"Mere was however no reference to any statenment by the first
respondent  hinmsel f throughout ~the petition as it was
originally filed and in fact there was no charge against
him During the election the second respondent did not once
protest that the first  respondent was spreading false
propaganda and even after election he 'did not attribute
anything to the first respondent. Therefore, the anendnents
which had the effect of introducing new corrupt practices
relating to the candidate hinself which had not been pl eaded
earlier should not be allowed, as that kind of. anendnent,
sought after the period of limtation, is prohibited under
the law. But the allegation that in  publishing the
statenents in the "Maratha' its editor acted as the agent of
the first respondent, that the statements were fal se or were
believed to be false by the first respondent and the editor,
and that they were calculated to prejudice the second
respondent’s chances and did so prejudice, should be
al | owed. They are nerely particulars to be added for
conpleting the cause of action relating to a current
practice already alleged. The result is that the 'case is
confined to that of a candidate sought to be made
responsi ble for the acts of his agent other than an el ection
agent. [620 G 624 A-F; 632 A-B]

Jagan Nath v. Jaswant Singh, [1954] S.C R 892-895, Bhim Sen
v. GCopali, [1960] 22 EEL.R 288 (S.C), Chandi Prasad
Chokani v. State of Bihar, [1962] 2 S.C R 289, Sheopat
Singh v. Ram Pratap, [1965] 1 S.C.R 175 and Kumara Nand v.
Brij Mhan, [1967]1 2 S.C.R 127, foll owed.

Hari sh Chandra Bajpai v. Triloki Singh, [1957] S.C.R 370,
expl ai ned.

Din Dayal v. Beni Prasad, 15 E.L.R 131, Balwant Singh, ;v.
Election Tribunal, 15 E. L.R 199, Sasivarna Thevar V.
Arunagiri, 17 E L.R 313, Hari Vishnu Kamath v. Election
Tribunal, 14 E. L.R 147, Devaiah v. Nagappa, A Il.R ' 1965
Mys. 102, Babulal Sharma v. Brijnarain Brajesh, A l.R 1958
MP. 175 (F.B.), Beal v. Smth L R 4 C P. 115; Brucev.
Qdhans Press Ltd. [1936] 1 K B. 697 and Phillips wv.
Phillips, [1878] 4 QB.D. 127, referred to.

(2) Regard however being had to the activities of the
editor of 'Maratha as editor and his own personal hostility
to the second respon-

L10Sup./69-4

606
dent, every act of the editor could not be attributed to the
first respondent. The editor’'s field of agency nust be

l[imted to what he said as the agent of the first respondent
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and would not enbrace the field in which he as acting as
editor of his newspaper unless the first respondent’s con-
sent to the corrupt practices was established. [636 E-F;, 638
B-C

Consent need not be directly proved and could be inferred
fromcircunmstantial evidence, such as a consistent course of
conduct of the candidate. But the circunstances nust point
unerringly to the conclusion and nmust not admt of any

ot her explanation. Although an election petitionis tried
in accordance with the Cvil Procedure Code, a corrupt pra-
ctice must be proved in the sane way as a crimnal,charge is
proved. English cases dealing with illegal practices in
which the candidate is held :responsible for the acts of his
agent, are not a proper guide, because English law, unlike

Indian law, nmakes a distinction between 'illegal practices’
and ‘corrupt practices’. Fourth the consent of t he
candi date nust ' be specific and nust be proved for each
corrupt practice: |If every act of an agent is presuned to

be with the consent of the candidate there would be no room
for the ‘application of the extra condition laid dowmn by S
100(1)(d), namely, the material effect on the result of the
el ection, be ,cause, whenever agency is proved either
directly or circunstantially, the finding about consent
under s. 100(1) (b) will hive, to follow [637 A-H

In the present case, though the newspaper ran a specia
colum as an ,election front of the first = respondent, no
article or comment in that colum was relied on for proving
a corrupt practice. It was not even suggested that the
first respondent wote any article for the ' Maratha. The
statenments which were relied on-as corrupt practices we're
nmade by the editor of the newspaper in the normal course of
running a newspaper, as news itens or in the editorial
They stated the policy of the newspaper and its comments
upon the events. Many of the news itens, appeared. in nore
than one paper. |If it could not be said that the editors
of -each of those papers acted as an agent for the first
respondent there is no reason for, holding that the editor
of 'Maratha' alone acted as such agent. It was not as if
the matter was left entirely in the hands of the, editor who
acted as a whole tine agent or solely-as the agent ~of the
first respondent, nor is it a case of sonme persons setting
up the first respondent as a candi date and sponsoring - his
cause. The editor did not publish any propaganda nateri al
such as leaflets or panphlets. Therefore, though the editor
was a supporter and agent of the first respondent, it ~could
not be said that the first respondent consented to each
publication as it appeared or even generally. consented to
the publication of itenms defam ng the character and conduct
of the second respondent. The first respondent denied
know edge of the. articles. Fromhis fal se suppressi on of
sone other facts and denial of others, it could not-be said
that his denial of know edge of the articles 'in the
"Maratha’ was also false. But even if he had know edge, it
would not be sufficient, because, the law requires sone
concrete proof, direct or circunmstantial, of consent, -and
not nerely 'of know edge or connivance. Further, no such
inference regarding the first respondent’s consent could be
drawn fromthe coments and speeches attributed to the first
respondent by the ’'Maratha’ and ot her newspapers or from any
simlarity of ideas or |anguage, because, news itenms when
published are garbled versions and cannot be regarded as
proof of what actually happened or was said without other
accept abl e evi dence t hrough prom wi t nesses. [629 B-H, 630 A-
B: 632 F-H, 633 A-D, 634 A-H, A-G 636 AD, 638 A-G 639 A-B]
As regards the other two persons, even evidence regarding
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their agency was non-existent and there was no material on
which the first respondent’s consent to their statenents
coul d be presuned or inferred. [640 A-B]

607
Therefore, since the consent of the candidate to the corrupt
Practice was not proved the case will have to be judged
under s. 100 (1) (d) (ii) and not under s. 100(1)(b). [640

Dl

Rama  Krishna's case, C. A No. 1949/67 dated 234-68, |Inder
Loll Yugal Kishore v. Lal Singh, A l.R 1961 Raj. 122, Copal
Swam v. Abdul Ham d Chowdhury, A.1.R 1959 Assam 200, Adans
v. Hon. E. F.. Leveson Gower, 1 O Malley & Hardcastle 218
Christie v. Gieve, 1 OMlley & Hardcastle 251, Spencer
John Blundell v. Charles Harrison, 3 OMilly & Hardcastle
148, Biswanath Upadhava v. Haralal Das, A l.R 1958 Assam
97, Abdul Mjeed v., Bhargavan, A l.R 1963 Kerala 18,
Rustom Satin v. Dr. Sanpoornanand 20 E.L.R 221, Saral a Dev
Pat hak ~T. Birendra Singh, 20 E.L.R 275, Krishna Kumar wv.
Krishna Gopal ;- A I.R 1964 Raj. 21, Lai Singh v. Vall abhdas,
Al.R 1967 Quj. 62, Badri Narain v. Kantdeo Prasad, A |l.R
1961 Pat. 41, Sarat Chandra v. Khagendranath, A Il.R 1961
S.C. 334 and Taunton's case, 1 O Malley & Hardcastle 181
185, referred to.

Bayl ey v. Ednunds, ‘Byron & Marshall (1894) 11 T.L.R 537,
di stingui shed.

(3) To bring a case under s. 100(1) (d) (ii) it is not
sufficient to prove that a person acted as an agent with the
consent of the candidate. The petitioner wll have to
establish that the conditions required by s. 100(1).(d)(ii)
and s. 123(4) are satisfied, that is : (a) that a false
statement was made by an -agent, (b) that the first
respondent did not believe, the statenent to be true or
believed it to be false; (c) that it related to the persona
character and conduct of the second respondent; (d) that it
was reasonably cal cul ated to harmthe chances of the second
respondent; and (e) that it in fact materially affected the
result of the election in so far as the first respondent was
concer ned. Conditions (a), (b) and (c). were admtted by
the first respondent and, since the articles cast violent
aspersions on the second respondent and showed a deliberate
attenpt to Ilower his character, condition (d) was also
satisfied. But as condition (e) was not —satisfied, “the
el ection petition should be disnmssed. [640 D H

Even after considering the nature of attacks nade on the
second respondent, the frequency and extent of  publicity,
the nedium of circulation and the kinds of issues raised
bef ore t he voters, it ~could not be said, in t he
circunstances of this case, that the result of the. election
in so far as the first respondent was concerned was
materially affected. The matter could not be decided on
possibilities or on a reasonable judicial guess, - because,
the law requires proof, and though s. 100(1) (d) casts a
difficult burden on the election petitioner, that ' burden
must be successfully discharged by him [641 B-D;, 644 B-D]
There was a large difference (about 30,000) between the
votes received by the two rival candidates, nanely the first
and second respondents, and as nany as 38,565 votes were
cast in favour of the remaining candidates and it is
i npossible to say how much the second respondent [ost or
first respondent gained by reason of the false statenents.
After the election the second respondent never for a nonent
attributed his defeat to the fal se propangada of the first
respondent or his supporters and even said that the el ection
was conducted with propriety. [64-3-E-H 644 D F]

Vashi st Narain Sarma v. Dev Chandra, [1955] 1 S.C R 509,
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Surendra Nath Khosla v. Dalip Singh, [1957] S.C.R 179 and
I nayat ul | ah v. Diwanchand Mahajan, 15 E.L.R 219, 235, 236,
fol | oned.

Hackney’s case, 2 O Malley and Hardcastle, 77, referred to
608

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 895 and 896
of 1968.
Appeal s under S. 116-A of the Representation of the People
Act, 1951 fromthe judgrment and order dated January 29, 1968
of the Bonbay Hi gh Court in Election Petition No. 6 of 1967.
R. Jet hamal ani  and H. N. Hingorani and K. Hingorani, for
the appellant (in C._A No. 895 of 1968).
C. K. Daphtary, A K _Sen, K~S. Cooper and K. Hi ngorani
for the appellant (inC. A No. 896 of 1968).
A S. R Chari, Porus A Mhta, S. B. Naik, Kumar Mehta,
R. Nagaratnam and K. Rajendra Chaudhuri, for respondent
No. 1 (in-both the appeals).
The Judgnent of the Court was - delivered by
Hi dayat ul | ah, C.J. In the Ilast GCeneral El ecti on to
Parliament fromthe Bonbay South Parlianentary constituency
ei ght candidates /'had offered thenselves. The answering
respondent M. George Fernandez secured 1,47,841 votes as
against his nearest rival M. S K ~Patil who secured
1, 18,407 votes. The renmai ni ng candidates secured a few
thousand votes between them The result of the poll was
decl ared on February 24, 1967. and M. George Fernandez was
returned. An el ection petition was filed by M. Samant N
Bal akri shna, an elector in the constituency. It challenged
the election of M. Fernandez and was ostensibly in the
interest of M. S K Patil. The election petition was
keenly contested and M. S. K. Patil gave his full | support
to the petition. The election petition failed and it was
dismssed with an order for costs against the /election
petitioner and M. S. K Patil.  Two appeal s have now been
filed agai nst the judgnment of the Bombay Hi gh Court, one by
the election petitioner and the other by M. S K- Patil
They have been heard together and this judgment wll dispose
of both of them
The petition was based on nunerous grounds whi ch were, set
out in paragraph 2 of the petition. These grounds were
shown separately in sub-paragraphs A to J. Sub-paragraphs A
to D dealt with the invalidity of the election for non-
conpliance with s, 62 of the Representation of the People
Act and Arts. 326 and 327 of the Constitution. These
concerned the secrecy of ballot (A), registering of / sone
voters in tw constituencies (B), omission of qualified
voters fromelectoral rolls (C) and inpersonation by persons
for dead or absent voters (D). These, four grounds

609
were given up in the High Court itself and we need not say
anything about them Sub- paragraphs E to J contained
al | egati ons of corrupt practices. The petition was
acconpanied by four annexures Nos. A to D which were
extracts from newspapers on which the charge of corrupt
practices was based. The grounds nmay now be noticed in
detail.
Sub-paragraph E dealt with statenents made at a neeting
dated February 16, 1967 at Shivaji Park by Jagadguru
Shankaracharya charging M. S. K Patil with conplicity in
arson of Novenber 7, 1966 at New Del hi and attack on the
resi dence of the Congress President with injuries caused to
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peopl e. In these articles from the ’'Maratha and the
"Blitz’ extracts of which were quoted and annexed as
Annexure A, M. Patil was described as hypocrite, insincere

and di shonest. Simlar speeches by M. Mdhu Limaye,
(,another candidate of the S.S.P. by which party M.
Fernandez was sponsored) were relied upon. The statenents
were "inspired by M. Fernandez" and "with his consent and
for his benefit". It was said that they anpbunted to a
corrupt practice under s. 123(4) of the Representation of
the Peopl e Act.

I n Sub-paragraph F, a statenent of Jagadguru Shankaracharya
on cow sl aughter was made the ground of attack. It was to
the effect that M. S. K Patil only pretended to support
the anti-cow slaughter novenent but had done nothing in
furtherance of it. It-was contended that the cow was used
as a religious synbol and the speeches of fended agai nst the
El ection Law as stated in section 123 (3). These statenents
were also said to be inspired by M. Fernandez and were made
with his consent and for his benefit.

Sub- paragraph G referred to speeches of M. Fernandez and

his workers wth his know edge and consent. In those
speeches M. Fernandez is said to have described M. S. K
Patil as the eneny of Muslins and Christians who only

prof essed to di scourage sl aughter of cows and he Was charged
with interfering with'the articles of faith of the Mislins
and Christians and seeki ng expul sion of ‘Muslinms to Pakistan.
Thi s was said to offend against s. 123(3A) of t he
Representati on of the People Act.

In Sub-paragraph Hit was alleged that the ’'Maratha pub-
lished a false statenent to the effect that M. S. K Pati
had paid rupees 15 lacs to M. Jack Sequeira to undo the
efforts of Maharashtrians for incorporation of < Goa in
Maharashtra. The extract fromthe 'Maratha of January 25
1967 was annexed as Ex. B. The speech of M. H R | Gokhale
who published a similar statenent, was also referred to.
These were made the grounds of conplaint under s. 123 (4) of
the Representation of the People Act.

610

In  Sub-paragraph 1 four issues of the 'Maratha of the 5th
and 31st January, 1967 and 5th and 8th of February, 1967
were exhibited as Ex. C. It was stated in the first two
that the Shiv Sena supported the Maharashtra traitor Sadoba
Patil and that the Shiv Sena was really Sadoba Sena. A
cartoon showing M. S K Patil as Vishwanmitra and the
| eader of Shiv Sena as Menka with the caption 'Sadoba denies
that he has no connection with Shiv Sena like Vishwanmitra
Menka episode", was the third. The last of these articles
was headed "harassment from Gondas of Sadoba Patil Shiv. Sena
in the service of Sadhshiv (S K. Patil)". These
statements were said to be false and nmade by the ’'Maratha
in favour of respondents other than respondent No. - 2 (M.
S. K Patil) or at any rate on behalf of M. Fernandez.
These were said to prejudice the mnority conmunities and
thus to offend section 123(4) of the Representation of the
People Act. The statenents were said to be nade with the
know edge and consent of M. Fernandez and for his benefit.
In Sub-paragraph J three issues of 'Maratha' of the 24th,
28th and 31st Decenber 1966 were referred to. 1In the first
it was stated that "Shri S. K Patil will go to Sonapur in
the ensuing election. Fernandez says in his Articles Pati
nortgaged India's Freedomw th Anerica by entering into P
L. 480 agreenent and M. Patil had no devotion, |ove,
respect for this country at all." In the second M. Patil
was descri bed as Nagi bkhan of Maharashtra. The third was a
cartoon in whi ch Shankaracharya was depicted as saying "Cow
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is my nother. Do not kill her" and Patil S. K as saying
"Pig is nmy father". These extracts were annexed as Ex. D.
Then fol |l owed a paragraph in which was said : "Simlar fal se
statenments in relation to Respondent No. 2's character and
conduct were published in several issues of Maratha Daily"
from Decenmber 12, 1966 to February 21, 1967 and 33 issues
were nentioned by date. These were also said to be Ex. D
This was the original material on which the petition filed
on April 7, 1967 was based. M. Fernandez filed his witten
statenment on June 14, 1967 and M. S. K Patil on July 4,
1967. Later five amendments were asked for. By the first
amendment, which was orally asked and all owed, reference to
the 33 articles was altered and they were said to be
contained in Ex. E instead of Ex. D. Ex. E was then
i ntroduced and gave thelist of 33 articles in the 'Mratha
and one article inthe Blitz, and the extracts on which
reliance was placed. On July 4, 1967 an application for
amendnment was nmade seeking to add two Sub-paragraphs 2-K and
2-L. 2-K'is not pressed now and need not be mentioned. By
2-L the petitioner asked for addition to the list of corrupt
practices  of —a reference'to an article dated Novenber 5,
1966 in the Blitz. This ~article was witten by M.
Fer nandez.
611

On Septenber 12, /1967, an application was nmade for seven
additions to paragraph 2J. Seven incidents were sought to
be included. O these four were ordered by the Court to be
included in 2-J on Septenber 15, 1967 as Sub-sub-paragraphs
(i) to (iv) and three were rejected. 1In the first of the
Sub- sub- paragraphs so, included, a speech at  a public
neeting at Shivaji Park by M. Fernandez on January 31, 1967
was pleaded in which M. Fernandez is said to have nade a
statenment that even God could not defeat the second

respondent (M. S. K Patil) because unlike the 'second
respondent CGod was not dishonest. It was also alleged that
M. S. K Patil won elections by "tanpering with the ball ot
boxes or substituting the sane". (These statenents were said

to be made by M. Fernandez deliberately and naliciously and
that he believed themto be false or did not believe themto

be true. The report of the speech was quoted from the
"Maratha’ of February 1, 1967 and was included as part of
Ex. E. In the second Sub-sub-paragraph a Press Conference
at Bristol Gill Restaurant on February 9, 1967 addressed by

M. Fernandez was referred to. At that Conference M.
Fernandez charged M. S. K Patil with "unfair and unethica
el ectioneering practices" and as illustrations of hi s
met hods nentioned the release of 70 dangerous ~characters
fromjail on parole and the suspension of externnment orders
agai nst some and the allowi ng of sone other externed persons

to return, were alleged. It was also said that /these
persons were being wused by M. Patil in his “canpaign.
Extracts fromthe issues of the 'Maratha' of the 10th and
11th February, 1967 were nmade part of annexure E. |ln the

third Sub-sub-paragraph a public nmeeting at Sabu Siddik
Chaw, of’ February 10, 1967 was referred to. At that
neeting, it wag alleged, M. Fernandez described M. Patil
as an "Anerican Agent, Dada of Capitalists and Creator of
Shiv Sena." Al these statements were said to be false and
to reflect upon personal character and conduct of M. Pati

and thus to be corrupt practices under s. 123 (4) of the
Representation of the People Act. 1In. the fourth paragraph
a neeting of January 8, 1967 at Chowpati, presided over by
M. Fernandez was referred to. M. Mdhu Linaye was said to
have addressed that neeting and referred to the incident of
Novermber 7, 1966. These statenents were also, said to be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 38

false and to materially affect the prospects of M. Patil.
In this Sub-sub-paragraph it was also alleged that M. P. K
Atrey, Editor and Proprietor of the 'Maratha, Jagadguru
Shankaracharya and M. Madhu Limaye were agents of M.
Fernandez and had made these statenents in his interest and
with his consent.

The petitioner also asked for addition of three other
grounds of corrupt practices, which the Court did not allow
to be included. Paragraph 2-L to which we have referred was

an article by M. Fernandez. It was captioned as a fight
agai nst politica
612

t huggery" and included the foll owi ng passage which was nade
the basis of the follow ng charge
"These nen (including the 2nd Respondent) from
the hard core of the coterie which control the
destinies ~of the nation, even decides who
should be the Prine Mnister and who should
not be, hounds out the few honest Congressnen

from Public life, props up the Anmi nchand
Pyarel al and Chamanl al' and supports them in
all their msdeeds and puts a premum on

di shonest businessmen and industrialists.”
This allegation was said to suggest dishonesty
in M. Patil. The other amendments which
were disallowed referred to a speech at Dr.
Vigas Street on February 27, 1967, a speech by
Dr. ‘Lohia at Chowpati on January 1, 1967
publ i shed in ' Andolan” of January 9, 1967 and
a Press Conference by M. Madhu Linmaye at
Bristol Grill Restaurant on Decenber 10, 1966.
Prior to the application for amendnent certain
events had happened towhich it is necessary
to refer. On April 7, 1967 the of fice
objected that the originals of Exs. A B, C
and D ha not been filed. The remark of the
office is as follows : -
"Exhibits A B, C D are nere repetitions of
what is nmentioned in the body of the petition
Is it not necessary to annex - the _origina
copi es of the said newspaper?"
M. Kanuga, one of the Advocates for the
petitioner replied to the objection as
follows :
"We undertake to file the original issues and
official translations later as the same is
(sic) wth the Chief translator, Hgh Court,
Bonbay before the service of Wit of Sunmons”.
Till July 3, 1967 no effort seens to have been
nade to file the originals. On that date the
" Rozanama’ read as follows
"M Jet hrmal ani applies for |leave to | amend
the petition by pointing out that 'D in |ast
sentence of paragraph 2 on page 12 of the
petition be corrected and read as 'E and to
annex reports in original P. C. |eave to anmend
granted."
The issues were settled on the same day and
particulars were asked for. On July 7, 1967
the 'Rozanaina’ read as follows
"M Gurushani tenders the original of the
exhibits A (Coll) to Exhibit E (Coll)
mentioned in para 2J of page 1 1 of the
petition."

A chanber summons was taken out because the particulars were
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not supplied and on August 4, 1967 the particulars were
furni sh-

613

ed. It was then on Septenber 12, 1967 that the application
for seven amendnents was made, four of which were allowed
and three were rejected. This was by an order dated
Sept enber 15, 1967.

Before dealing with this appeal it is necessary to clear the
guestion of the anendnents and whether they were properly
al l owed. This question consists of two parts; the first is
one of fact as to what was exhibited with the petition as
materials on which the petition was based. The case of the
petitioner before wus is that in support of 2J copies of
rel evant newspapers were filed with the petition. This is
deni ed on behal f of the answering respondent.

M. Daphtary's contentionis that if the originals of the
"Maratha’ had not been filed an objection would have been
taken in the court and none was taken. Even w tnesses were
exam ned and cross-exhibited with reference to the
statenent's and the originals nmust have been in court. This,
in our opinion, is not decisive. The first witness to be
exam ned was the petitioner hinself. Evidence commenced on
August 25, 1967. The petitioner proved the copies of the
newspapers and they were marked as exhibits. By that date
the copies of the/ ' Maratha' had already been filed and the
petitioner in his evidence referred to all of them The
Cross- examni nati on, therefore, also referred to these
docunent s. Not hi ng \much turns upon the want of objection
because (as is well-known) objection is not taken to sone
fatal defect in the case of the other side since the party,
which can take the objection, wants to keep it in  reserve
It is true that if the objection had been taken earlier and
had been decided the petitioner would have had no ‘case to
prove on the new allegations and m ght not have |ed sone
evi dence. But we cannot hold fromthis that any prejudice
was caused to him After all it was his responsibility to
conplete his allegations in the petition by inclusion of the
copies of the 'Maratha’ and the other side cannot be held to
have waived its objection since that objection was in fact
rai sed and has been answered in the Hgh Court. The Rozana-
mas clearly show that the copies of the 'Maratha' were not
filed with the election petition but nuch later and in fact
beyond the period of Iimtation. M. Daphtary characterises
the Rozanamas as inaccurate but the internal evidence inthe
case shows that the Rozananmas were correctly recorded

The petition quoted sone of the offending statements in the
newspapers and exhibited themas Exs. A to D In the
petition these 10 extracts are to be found in Sub-paragraphs
2E, H, | and J. The change of Exs. D to E and the filing of
E show that the extracts which were with the translator were
referable to those extracts already nentioned -in t he
petition and not those nentioned in the |ast paragraph of
2J. It will be noticed that

614

that paragraph refers to 33 nunbers of the ’'Maratha’
Extracts fromthose were furnished only on July 3, 1967 when
Ex. E was separately filed and according to the Rozanama
the originals were filed on July 7, 1967. M. Kanuga could
not have referred to all the 33 issues of the ' Maratha’
Only 10 extracts fromthe 'Maratha were in Exs. A to D and
of these eight are included in the list of 33 nunbers of the
"Maratha' in the last paragraph of 2J. |f they were already
filed, M. Kanuga would have said so and not pronmised to
file them later. He nmentions in his note that they were
with the translation departrment and would be filed later.
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If all the 33 issues of the "Maratha were already filed
there woul d be no occasion for the office objection and the
reply of M. Kanuga could apply to two nunbers only. They
were the issues of 25th January and 5th February, 1967. The
office noting shows that not a single original was filed
with the petition. This appears to us to be correct. W
are satisfied that 10 issues of the 'Maratha’ from which
extracts were included in the petition in Exs. Ato D were
the only nunbers which were before the translator. M.
Kanuga's remark applies to these 10 issues. The ot her
issues which were nmentioned in the last paragraph of 2J
nunbering 33 less 8 were neither in the translator’'s office
nor exhibited in the case. Hence the anendnent of the
second reference from D to Eand the request to file
original issues.

It seens that when the petition was filed a list was
hurriedly made of ‘all the issues of the 'Maratha’ to which
reference was likely and that list was included in the |ast
portion of 2J. But no attenpt was nade either to specify
the offending portions of the newspapers or to file the
extracts —or the original issues. Al this was done after
the period of Ilimtation. No-incorporation of the contents
of the articles by reference can be allowed because if a
newspaper is not exhibited and only the date is nentioned,
it is necessary /to point out the exact portion of the
of f endi ng newspaper to which the petition refers. This was
not done. W have to reach this conclusion- first because
once we hold that the issues of* the 'Maratha or the
extracts referred to in the petition were not filed, the
pl ea as to what was the corrupt practice is limted to what
was said in the body of the petition in paragraph 2J and
whet her it could be amended after the period of limtation
was over. The attenpt today is to tag onthe new pleas to
the old pleas and in a sense to nake them grow out | of the
old pleas. Wether such an anendnent i s all owabl e under the
El ection Law is therefore necessary to decide.

M. Daphtary arguing for the appellant contends that he was
entitled to the anendnent since this was no nore’ than an
anplification of the ground of corrupt practiceas defined
in S. 123(4) and that the citation of instances or giving of
addi tional parti-
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culars of which sufficient notice already existed in2J as
it originally stood, is pernissible. According “to him

under s. 100 the petition has to show grounds and under s.
83 there should be a concise statenent of material facts in
support of the ground and full particulars of any corrupt
practice al | eged. He submits that wunder S. 86(5)
particul ars can be anended and anplified, new instances can
be cited and it is an essence of the trial of an election
petition that corrupt practices should be thoroughly
i nvesti gated. He refers us to a large body of case law in
support of his contention.
On the other hand, M. Chari for M. Fernandez contends that
there was no reference to the speeches by M. Fernandez in
the petition. The cause of action was in relation to the
publication in the "Maratha' and not in relation to any
statement of M. Fernandez hinself and that the amendnent
amounts to meking out a new petition after the period of
[imtation.
To deci de between these rival contentions it is necessary to
analyse the petition first. Paragraph 2J as it originally
stood, read as follows :

"The Petitioner says that false statenments in

relation to character and conduct of the
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Respondent No. 2 were nmmde by the 1st
Respondent and at the instance and connivance
of the' 1st. Respondent, Maratha published
t he foll ow ng articles, as set out
herei nafter. The petitioner says that the
said allegations are fal se and have been nmade
with a viewto inpair and affect the prospects
of Respondent No. 2's elections to Lok Sabha.
Sone of the extracts are : etc.”
(Enphasi s added) .
Here three issues of the 'Maratha of 24th,
28t h and 31st Decenber, 1966 were referred to.
o the extracts, the last two nake no
reference to M. Fernandez. The first spoke
t hus
"Mar at ha Dated 24-12-66. Pages 1 and 4.
Shri~ S. K Patil will go to Sonapur in the
ensui ng- el ection. Fernandez says in hi s
Articles Patil nortgaged India’s Freedom with
Anerica by entering into P.L. 480 agreenent
and M. Patil had no devotion, |ove, respect
for this country at all."
Then followed this paragraph:
"Simlar false statenents in relation to
Respondent No. 2 character and conduct were
publ i shed in Mar at ha Dai ly dat ed 12t h
Decenber, 1966, 17th Decenber, -23rd Decenber
24t h ' Decenber, 28th, 29th and 31st Decenber
i ssues, ‘January issues dated 4, 5, 7th, 10th,
18t h, 20th, 21st, 28th, 30th and 31st.
February issues,
616
1st, 2nd, 3rd, 6th, 7th, 8th, 10th, 11th,
14th, 15th, 16th, 17th, ~18th, 19th, ' 20th,
21st....... These reports in original are
filed and true translation are nmarked EX. D
to the petition.”
We have already held that the newspapers nentioned in the
| ast paragraph were not filed with the petition but on July
7, 1967 after the period of limtation was over. The
allegations thus were that M. Fernandez nade the false
statements and they were published in the *Maratha at  his
instance and with his connivance. There is no nmention of
any speech at Shivaji Park, or at Sabu Siddi k Chowk or ~ at
Dr. Vigas Street or the press inter-viewat Bristol Gill
Restaurant. All these statenents which are nowreferred to
were said to be made by M. Fernandez hinself. By the
amendment a charge of corrupt practice was sought to be made
for the first time inthis form In the original petition
(Sub- paragraph 2J) there was no avernent that M. Fernandez
believed these statenents to be false or that he -did not
believe them to be true and this was also sought  to be
i ntroduced by an amendnent. It may, however, be rmentioned
that in an affidavit which acconpani ed the el ection petition
this avernment was expressly nade and the appellants desire
us to read the affidavit as suppl enenting the petition. By
anot her application for anendnent the petitioner sought to
add a paragraph that the 'Maratha', Jagadguru Shankaracharya
and M. Madhu Limaye were agents of M. Fernandez within the
El ection Law. By yet another application reference to an
article inthe "Blitz’ was 'Sought to be included as Sub-
par agr aph 2L.
At the conclusion of the argunents on this part of the case
we announced our decision that the amendnment relating to the
speeches of M. Fernandez at Shivaji Park, Sabu Siddi k Chowk




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 14 of 38
and Dr. Vigas Street and his Press Conferences at Bristo
Gill Restaurant and the article in the "Blitz’ ought not to

have been allowed but that the anmendnent relating to the
agency of the 'Maratha' etc. and that seeking to incorporate
the avernent about the lack of belief of M. Fernandez were
pr oper. We reserved our reasons which we now proceed to
gi ve.

The subject of the anendnment of an election petition has
been di scussed fromdifferent angles in several cases of the
H gh Courts and this Court. Each case, however, was decided
on its own facts, that is to say, the kind of election
petition that was filed, the kind of anmendment that was
sought, the stage at which the application for anendnment was

made and the state of the law at the tinme and so on. These
cases do furnish some guidance but it is not to be thought
that a particular case is intended to cover all situations.

It is always advisable to | ook at the statute first to see
ali ke what it authorises and what it prohibits.

617
Section. 81 of the Representation of the People Act, 1951
enabl es a petitioner to call in question any election on one

or nore of the grounds specified ins. 100(1) and s. 101 of
the Act. The petition rmust - be made within 45 days from the
date of election. “Sections 100 and 101 enumerate the Kkind
of charges which, /if established, |ead to the avoi dance of
the election of a returned candi date and the return of some
ot her candi date. The first sub-section of - section 100**
| ays down the grounds for dec-
*"81. « Presentation of petitions.
(1) An el ection petition calling in question
any election may be presented on one or nore
of the grounds specified in sub-section (1) of
section 100 and section 101 to the H gh Court
by any candidate at such election or any
elector within forty-five days from but not
earlier than, the date of election of the
returned candidate, (or if there are nobre than
one returned candi date at the election and the
dates of their election are different, the
[ ater of those two dates.
Expl anation-In this sub-section, "el ector’
means a person who was entitled to vote at the
election to which the election petition
rel ates, whether he has voted at such el ection
or not.
(2)
(3) Every el ection petition shal | be
acconpani ed by as many copies thereof as there
are respondents nentioned in the petition and
every such copy shall be attested by the
petitioner under his own signature to be a
true copy of the petition.”
**"100. Gounds for declaring election to be
voi d.
(1) Subj ect to the provisions of sub-section
(2) if the High Court is of opinion
(a) that on the date of his election a
returned candidate was not qualified or was
di squalified, to be chosen to fill the seat
under the Constitution or this Act or the
Governnment of Union Territories Act, 1963, or
(b) that any corrupt practice has been
conmitted by a returned candidate or his
el ecti on agent or by any other person with the
consent of a returned candidate or hi s
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el ecti on agent; or
(c) that any nonmi nation has been inproperly
rejected; or
(d) that the result of the election, in so
far as it concerns a returned candi date, has
been materially affected.
(i) by the inproper acceptance of any
nom nation, or
(ii) by any corrupt practice commtted in the
interests of the returned candidate by an
agent other than his election agent, or
(iii) by the inproper reception, refusal or
rejection of any vote or the reception of any
vote which is void, or
(iv) by any. non-conpliance wth t he
provi sions of the Constitution or of this Act
or of any rules or orders made under this Act,
the Hi gh Court shall declare the election of
the returned candidate to be void.
(2) If in the opinion of the High Court, a
returned candidate has been guilty by an
agent, other than his election agent, of any
corrupt practice but the H gh Court is
satisfied -
(a) t hat no such corrupt practice was
conmitted at the el ection by the candidate or
his | election agent, and every such corrupt
practice was conmitted contrary to the orders,
and w thout the consent, of the candidate or
his el ection agent;
(c) that the candidate and his  election
agent t ook al | reasonabl e neans, for
preventing the comm ssion of corrupt practices
at the election, and
618
| earning an election to be void. These include | corrupt
practices comitted by the candidate, his election agent and
any person with the consent of the returned candidate or his
el ection agent. The second sub-section lays down an
additional condition which nust be satisfied before the
el ection can be declared to be void even though the corrupt
practice is conmtted by an agent other than the election
agent . Section 101* sets forth the grounds on which a
candi date other than the returned candi date may be decl ared
to have been elected. Section 101 actually does not add to
the grounds ins. 1 00 and its nmention in s. 81 seens sone-
what inappropriate. Sections 100 and 101 deal wi th the sub-
stantive law on the subject of elections. These two
sections circunscribe the conditions which must be
established before an election can be declared void or
anot her candi dat e decl ared el ected. The heads of
substantive rights in s. 100(1) are laid down in two
separate parts : the first dealing with situations in which
the election nust be declared void on proof of certain
facts, and the second in which the election can only be
declared void if the result of the election in so far as it
concerns the returned candidate, can be held to be

materially affected on proof of some other facts. W t hout
attenpting critically to sort out the two classes we may now
see what the conditions are. |In the first part they are

that the candi date | acked the necessary qualification or had
incurred disqualification, that a corrupt practice was

conmitted by the returned candidate, his election agent or
any other person with the consent of a returned candi date or
his election agent or that any nonination paper was
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i nproperly rejected. These are grounds on proof of which by
evi dence, the election can be set aside without any further
evi dence. The second part is conditioned that the result of
the election, in so far as it concerns a returned candi date,
was materially affected by the inproper acceptance of a
nom nation or by a corrupt
(d) that in all other respects the election
was free fromany corrupt practice on the part
of the candidate or any of his agents,
then the H gh Court nay decide that the
election of the returned candidate is not
void."
*"101. Grounds for which a candidate other
than the returned candi date may
be decl ared to have been el ected.
If any person who has | odged a petition has,
in addition to calling in question t he
election of the returned candidate, clainmed a
declaration that” he hinself or any other
candi date has been duly el ected and the High
Court is of opinion--
(a) that” in fact the petitioner or such
other candidate received a majority of the
valid votes; or
(b) that but for the votes obtained by the
returned candidate by corrupt. practices the
petitioner or such other candidate would have
obtained a majority of the valid votes,
the Hgh Court shall after declaring the
el ection of the returned candidate to be void
decl are the petitioner or such ot her
candi date, as the case may be, to have been
duly elected."
619
practice committed in his interest by an agent other than an
el ection agent or by the inproper reception, refusal or
rejection of votes or by any( nonconpliance w'th the
provisions of the Constitution or of the Representation of

the People Act or rules or orders nade wunder it. Thi s
condition has to be established by sone evidence direct or
circunstantial . It is, therefore, cl ear t hat the

substantive rights to nake an el ection petition are defined
in these sections and the exercise of the right to petition
islimted to the grounds specifically nentioned.

Pausing here, we nmy view a Ilittle nore closely the
provi si ons bearing upon corrupt practices in_s. 100. There
are many kinds of corrupt practices. They are defined |ater
ins. 123, of the Act and we shall conme to themlater. But

the corrupt practices are viewed separately according as to
who commts them The first class consists of corrupt
practices conmitted by the candidate or his election agent
or any other person with the consent of the candidate or his
el ection agent. These, if established, avoid the election
wi thout any further condition being fulfilled. Then there
is the corrupt practice conmtted by an agent other than _an
el ection agent. Here an additional fact has to be proved
that the result of the election was materially affected. W
may attenpt to put the same matter in easily understandable
| anguage. The petitioner may prove a corrupt practice by
the candidate hinself or his election agent or someone wth
the consent of the candidate or his election agent, in which
case he need not establish what the result of the election

woul d have been without the corrupt practice. The
expression "Any other person"” in this part will include an
agent other than an election agent. This is clear from a
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special provision later in the section about an agent ot her
than an election agent. The lawthen is this : [If the
petitioner does not prove a corrupt practice by t he
candi date or his election agent or another person with the
consent of the returned candidate or his election agent but
relies on a corrupt practice conmtted by an agent other
than an election agent, he nmust additionally prove how the
corrupt practice affected the result of the poll. Unless he
proves the consent to the conm ssion of the corrupt practice
on the part of the candidate or his election agent he mnust
face the additional burden. The definition of agent in this
context is to be taken froms. 123 (Expl anation) where it is
provided that an agent "includes an election agent, a
pol I ing agent and any person who is held to have acted as an
agent in connection with the election with the consent of
the candidate." |In this-explanation the nmention of "an
el ection agent" woul d appear to be unnecessary because an
election agent is the alter ego of the candidate in the
scheme' of the Act and his acts are the acts of the
candi date, ~consent or no -consent on the part of the
candi dat e
620
Havi ng now worked out the substantive rights to the making
of the petition, we may now proceed to see what the corrupt
practices are. Since we are concerned only with one such
corrupt practice, we need not refer to all of them For the
purpose of these appeals it is sufficient if we refer to the
fourth sub-section of
S. 123. It reads :
"123. The followi ng shall be deemed to be
corrupt practice for the purposes of the Act
(4) The publication by a candidate —or his
agent or by any other person, with the consent
of a candidate or his election agent, of any
statement of fact which is false, and which he
either believes to be false or does not

believe to be true, in relation 'to the
per sonal charact er or conduct of any.
candidate, or in relation to the candi dature,
or wthdrawal, of any candidate, being a

statement reasonably calcul ated to - prejudice

the prospects of that candidate s el ection

This corrupt practice nay be commtted by

(a) the candi dat e

(b) his agent, that is to say-

(i) an el ecti on agent

(ii) a polling agent

(iii) any person who is held to have acted as

an agent in connection with the election 'with

the consent of the candi date.

(c) by any other person with the consent of

the candi date or his election agent.
We are concerned in this appeal with (a) and (b) (iii) . men-
tioned in our analysis. In the original petition the
all egations were made on the basis of corrupt practices
conmitted by a person alleged to have acted as an agent with
M. Fernandezs consent. In the amendnent application the
allegation is that the candidate hinself comritted the
corrupt practice under this subsection.
As we pointed out earlier the difference between the
original petition and the amendnents will lie in the degree
of proof necessary to avoid the election. |If the corrupt
practice is charged agai nst an agent other than the el ection
agent, a further burden nust be discharged, nanely, that the
result of the election was
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621
materially affected. |If, however, the corrupt practice is
charged against the candidate personally (there is no
el ection agent involved here), this further proof is not
required. Another difference arises in this way. In s. 100
(1) (b) the word 'agent’ is not to be found. Therefore an
agent other than an election agent will fall to be governed
by the expression 'any other person’. To get the benefit of
not having to prove the effect of the corrupt practice upon
the election the consent of the candidate or his election
agent to the alleged practice will have to be established.
Again for the establishment of the corrupt practice under s.
123 (4), fromwhatever quarter it may proceed, the election
petitioner nmust establish

(a) publication of a statenment of fact, and

(b) the statement is false or the person

making it believes it to be false or does not

bel'ieve- it to be true, and

(c) t hat the “statenment refers to the

personal charact er and conduct of t he
candi date, and
(d) is reasonably calculated to prejudice

the candi dat e’ s prospects.

It appears, therefore, that it is a question of different
burdens of proof as to whether the offending statement was
nmade by the candi date hinmself or by an-agent other than an
el ection agent.

Having dealt with the substantive law on the subject of
election petitions we nmay now turn to the procedura
provisions in the Representation of the People Act. Here we

have to consider sections 81, 83 and 86 of the  Act. The
first provides the procedure for the presentation of
el ection petitions. The proviso to sub-section alone is
material here. It provides that an el ection petition may be

presented on one or nore of the grounds specified in sub-
section (1) of s. 100 and s. 101. That as we have 'shown

above creates the substantive right. Section 83* then
provi des that the
*Section 83.

(1) An el ection petition-
(a) shal | contain a concise statenment of the
material facts on which the petitioner relies

(b) shall setforth full particulars of ~any
corrupt practice that the petitioner alleges,
including as full a statenent as possible of
the names of the parties alleged to have
conmitted such corrupt practice and the  date
and place of the commssion of @ each /such
practice; and
(c) shall be signed by the petitioner and
verified in the manner laid down in the Code
of Civil Procedure, 1908 for the verification
of pl eadings :
(provided that where the petitioner alleges
any corrupt practice, the petition shall also
be acconpained by an affidavit in t he
prescribed formin support of the allegation
of such corrupt practice and the particulars
t her eof .
(2) Any y schedule or annexure to t he
petition shall also be singed by the peti-
tioner and verified in the sane nmanner as the
petition.

L10Sup./69--5
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el ection petition nmust contain a concise statement of the
material facts on which the petitioner relies and further
that he must also setforth fun particulars of any corrupt
practice that the Petitioner alleges including as full a
statenment as possible of the names of the parties alleged to
have commtted such corrupt practice and the date and place
of the comm ssion of each such practice. The section is
mandatory and requires first a concise statenent of nateria
facts and then requires the fullest possible particulars.
VWat is the difference between material facts and parti-
culars? The word 'material’ shows that the facts necessary
to formulate a conplete cause of action nust be stated.
Omission of a single material fact leads to an inconplete
cause of action and the statenment of claimbecones bad. The
function of particulars is to present as full a picture of
the cause of action with such further information in detai
as to nake the opposite party understand the case he wll

have to neet. There mmy be 'sonme overlapping between
material ' facts and particulars but the tw are quite
di stinct. Thus the material facts will nention that a

statement of fact (which nmust be set out) was made and it
must be alleged that it refers to the character and conduct
of the candidate that it is false or which the returned
candi date believes to be false or does not believe to be
true and that it is calculated to prejudice the chances of

the petitioner. 1In the particulars the name of the person
maki ng the statenent, with the date, tine and place will be
mentioned. The nmaterial facts thus will show the ground of

corrupt practice and the conplete cause of action and the
particulars will give the necessary information to present a
full picture of the cause of action. In stating the
material facts it will not do nerely to quote the words of
the section because then the efficacy of the words 'materia
facts’ will be lost. The fact which constitutes the corrupt
practice nust be stated and the fact nmust be correlated to
one of the heads of corrupt practice. Just as a plaint
wi t hout disclosing a proper cause of action cannot be said
to be a good plaint, so also an election petition wthout
the mterial facts relating to a corrupt practice is no

el ection petition at all. A petition which nerely cites the
sections cannot be said to disclose a cause of action where
the allegation is the naking of a false statenent. That

statenent nust appear and the particulars rmust be full as to
t he per son making the statenent and the necessary
information. Formerly the petition used to be in two parts.
The material facts had to be included in the petition and
the particulars in a schedule. 1t is inconceivable that a
petition could be filed without the material facts and the
schedule by nerely citing the corrupt practice from the

statute. Indeed the penalty of dismssal sunmarily was
enjoined for petitions which did not conmply wth the
requi renent. Today the particulars need not be separately
included in a schedule but the distinction remnains. The

entire and conpl ete cause of action nust be in the
623
petition in the shape of naterial facts,. the particulars
being the further information to conplete the picture. This
di stinction is brought out by the provisions of section 86
although the penalty of dismissal is taken away. Sub-
section (5) of that section provides
(5) The High Court may, upon such ternms as
to costs and otherwise as it may deem fit,
allow the particulars of any corrupt practice
alleged in the petitionto be anended or
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anplified in such manner as may in its opinion
be necessary for ensuring a fair and effective
trial of the petition, but shall not allow any

amendnment of the petition which will have the
ef fect of introducing particulars of a corrupt
practice not previously alleged in the
petition."

The power of anmendnent is given in respect of particulars
but there is a prohibition against an anendnent "which wll
have the effect of introducing particulars if a corrupt

practice not previously alleged in the petition.” One
al l eges the corrupt practice in the material facts and they
nmust show a conplete cause of action. |If a petitioner has

omtted to allege a corrupt practice, he cannot be pernmitted
to give particulars of ‘the corrupt practice. The argunent
that the latter part of the fifth sub-sectionis directory
only cannot stand in view of the contrast in the |anguage of
the two parts. ~The first part i's enabling and the second
part creates a positive bar. Therefore, if a corrupt
practice is not alleged, the particulars cannot be supplied.
There s _however a difference of  approach between the
several corrupt practices. If for exanple the charge is
bri bery of voters and-the particulars give a few instances,
other instances can be added; if the charge is use of
vehicles for free carriage of voters, the particulars of the
cars enployed nay be anplified. But if the charge is that
an agent did sonmething, it cannot be anplified by giving
particulars of acts on the part of the candidate or vice

versa. In the schene of election law they are separate
corrupt practices which cannot be said to grow out of the
material facts related to another person. Publication of

false statenents by an agent is one cause of " action

publication of false statenents, by the candidate is quite a
different cause of action. Such a cause of action nust be
Alleged in the material facts before particulars may be
gi ven. One cannot under the cover of particulars of one
corrupt practice give particulars of a new corrupt practice.
They constitute different causes of action.

Since a single corrupt practice conmmtted by the  candi date,
by his election agent or by another person with the consent
of the <candidate or his election agent is fatal to the
el ection, the case nmust be specifically pleaded and strictly

proved. If it has not been pleaded as part of the nateria
facts, particulars of such
624

corrupt practice cannot be supplied later on. The  bar of
the latter part of the fifth sub-sectionto s 86 then
operates. In the petition as "originally filed the agency

of Jagadguru Shankaracharya, M. Madhu Limye and the
Maratha (or M. Atrey) was the basis of the charge and the
candidate M. Fernandez was |left out. No allegation was
personal |y nade against him The only allegations against
hi m personally were contained in paragraph 2G  There it was
said that M. Fernandez had nade certain speeches to the
ef f ect that M. Patil was against the Musl i ns and
Christians. No evidence was led and they were not even
referred to at the hearing before us. The next reference in
2) is to statenents of M. Fernandez. and published by the
Mar at ha. These were specified and only three such
statenments were included. Since the gist of the election
offence is the publication of false statenments, the charge
is brought hone to the candi date through the publication by
the Marat ha. It is to be remenbered that even t he
allegation that in doing so the Maratha acted as the agent
of M. Fernandez, itself cane by way of an amendnent which
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we allowed as it conpleted the cause of action and is per-
m ssi bl e. The bar of section 86(5) (latter part) does not

apply to it and under Order VI rule 17 of the Code of Civi
Procedure, which is applicable as far as may be, such an
amendment can be nade. Similarly the allegations that such
statements were false or were believed to be false or were
not believed to be true by the Maratha (i.e. M. Atrey) and
that they were calculated to prejudice M. Patills chances
and did so, were allowed by us to be added as conpleting the
cause of action relating to a corrupt practice already
al | eged. But we declined to allow to stand the anendnents
which had the effect of introducing, new corrupt practices
relating to the candi date hinself which had not been earlier
pl eaded. This kind of amendnent is prohibited under the | aw
when the amendnment is sought after the period of linmtation
The Ilearned Judge in the High Court did not keep the
di stinction between material facts and particulars in mnd
al t hough the language of the statute is quite clear and
makes '‘a /clear cut-division between the two. He seenms to
have been persuaded to Such a course by a reading of the
rulings of this Court and the H gh Courts. These sane
rulings were presented before us and we may now say a few
wor ds about them

The |earned Judge i'n the H gh Court has relied upon Harish
Chandr a Bajpai v. Triloki Singh(1) 'and deduced the
proposition that where the petition sets out the corrupt
practice as a ground, instances of the corrupt practices nay
be added subsequently and even after the period of
[imtation of filing the petitionis over. Follow ng that
case the | earned Judge has al lowed the

(1) [1957] S.C.R 370.
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amendnments as corrupt practice under s. 123 (4) was alleged
in the original petition. W shall come to that case | ast
of all. It seens to have played a great part in moulding
opinion in India on the subject of amendnment of pleadings in
the El ection Law.

To begin with it must be realised that as is stated in
Jagan, Nath v. Jaswant Singh and Gthers(1l) the statutory
requirenents of the law of Election in India nust be
strictly observed. It is pointed out in that case that _an
el ection contest is not an action at law ora suit in equity
but a purely statutory proceedi ng unknown to conmon |aw and
that the court possesses no common | aw power. Although the
power of anendnment given in the Code of Cvil Procedure can
be i nvoked because s. 87 makes the procedure applicable, as
nearly as may be to the trial of election petitions, the
Representation of the People Act itself enacts some rules,
which override the Cvil Procedure Code. General power of

amendnment or the power derived fromthe Code of Civil  Pro-
cedure nust be taken to be overborne in so far- as the
election law provides. In a |large nunber of cases it has

been | aid down by the High Courts in India that the nateria

facts, nust make out a charge and it is only then that an
amendment to anplify the charge can be allowed or new
i nstances of comm ssion of corrupt practice charged can be
given. |If no charge is made out in the, petition at all the
addition of particulars cannot be allowed to i ncl ude
indirectly a new charge. This was laid down in Din Dayal v.
Beni Prasad and Another (2), Balwan Singh v. Election Tribu-
nal , Kanpur and Ot hers(3) by the Allahabad H gh Court, in T.
L. Sasivarna Thevar v. V. Arunagiri and OGhers (4 ) by the
Madras Hi gh Court and in Hari Vishnu Kanath v. Election Tri-
bunal , Jaipur and Another(5) by the Madhya Pradesh High
Court. Al these cases rely upon Harish Chandra Bajpai’s
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case (6) to which we have referred. Harish Chandra Bajpai’s
case (6) was based on an English case Beat v. Smith (7 ). In
that case it was held that under the Parliamentary Election
Act of 1868 it was enough to allege generally in the
petition that "the respondent by hinself and other persons
on his behalf was guilty of bribery, treating and undue
i nfl uence before, during and after the election.” A sunmons
was taken out calling upon the petitioner to deliver better
particulars of "other persons". WIlles, J. after consulting
Martin, B and Bl ackburn, J. ordered better particul ars. It
was contended that the petition should be taken off the
files since the particulars were |acking. Section 20 of
that Act only provided that an election petition should be
in such form and should state such nmatters as nmay be
prescri bed. Rule 2 prescribed that the petition should
state (i) the right of the petitioner to petition and (ii)
and shoul d state the holding and result
(1) [1954] S.C. R 892-895. (2) 15 EL.R 131
(3) 15 5E/L. R~ 199. (4) 17. E L.R  313.
(5) 14 E'L.R 147. (7) L.R 4 C P. 115.(6) 11957] S.C.R 370
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of the election and then should briefly state such facts
and grounds relied on to sustain the prayer. Rul e 5
prescribed the form which required facts to be stated.
Bovill, CJ., said/'that the formof the petition was proper
and it was quite useless to state anything further. But in
Bruce v. Odhans Press Ltd.(1) the  Court of Appea
di stingui shed ’'material facts’ from’ particulars’ as they
occurred in Oder XIX of the Rules of the Suprene Court of
Engl and. The words  there were naterial facts and
particulars and the distinction made by Scott, ~L.J. bears
out the distinction we have nade between ’'material facts’
and 'Particulars’ as used in s. 83 of our statute. ' The sane
view was also expressed in Phillips v.~ Phillips(2). The
observations of Brett, L.J. in that case al so bear out the
di stinction which we have made.
It appears that this distinction was not brought /'to the,
notice of this Court in Harish Chandra Baj pai (3) case. The
rules on the subject of pleadings in the English statute
considered in Beal’'s case(4) were different. W have in our
statute an insistence on a concise statenment of nmateria
facts and the particulars of corrupt practice alleged.
These expressions we have explai ned. However, it _is not
necessary to go into this question because even on the |aw
as stated in Harish Chandra Bajpai’s(3) case the anmendnent
allowed in this case cannot be upheld. W shall now notice
Hari sh Chandra Bajpai’s(3) case a little nore
fully.
In that case the material allegation was that the appellants
"could in the furtherance of their election enlist the
support of certain governnment servants" and that t he
appel lant No. 1. had enpl oyed two persons in excess of the
prescribed nunber for his election purposes. No list of
corrupt practices was attached. Thereafter nanes  were
sought to be added. The amendnment was allowed by the
Tri bunal after the period of limtation and the addition was
treated as nere particulars. It was held by this Court that
an election petition nust specify "grounds or charges" and
if that was done then the particulars of the grounds or
charges could be amended and new i nstances given but go new
ground or <charge could be added after the period of

l[imtation. The reason given was that the amendnent
"introducing a new charge" altered the character of the
petition. Venkat arama |yyar, J. enphasi sed over and over

again that new instances could be given provided they
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"related to a ’'charge’ contained in the petition. The
result of the discussion in the case was sunmari sed by the
| earned Judge at page 392 as follows :
"(1) Under s. 83(3) the Tribunal has power to
allow particulars in respect of illegal or
corrupt prac-
(1) [1936] 1 K. B. 697.
(2) [1878] 4 QB.D. 127
(3) [1957] S.C. R 370.
(4) L.R 4 C P 115.
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tices to be anmended, provided the petition
itself specifies the grounds or charges, and
this power extends to pernmitting new instances
to be given.
(2) The Tribunal has power under OV, r. 17
to order —amendnent of a petition, but that
power cannot be exercised so as to permt new
grounds or charges to be raised or to so alter
its character, as to nmake it in substance a
new petition, if a fresh petition on those
all egations will" then be barred."
VWhat is meant by 'ground or charge’ was not
stated. By "ground" may be meant the kind of
corrupt practice which the petitioner alleges
but the word "charge" means inclusion of sone
mat eri al facts to nmake out the gr ound.
Applying the sane test (although wthout
stating.it) the | earned Judge pointed out that
the charge made in the petition was that the
appel lants "coul'd” in furtherance of their
el ection enlist the support of certain
government servants and it neant ‘only an
ability to enlist support but the 'charge
whi ch was sought to be levelled against the
candidate later was that he had in fact
enlisted the said support. The |learned Judge
observed at page 393 .as follows :
"the charge which the respondent ~ sought to
| evel against the appellants was that they
noved in public so closely with hi-gh
dignitaries as to create in the mnds of the
voters the inpression that they were favoured
by them W are unable to read into the
allegations in para 7 (c) as originally franed
any clear and categorical 'statenent of a
charge under s. 123(8), or indeed under any of
the provisions of the Election | aw. "
The allegation in the statenent was descri bed
as worthless and further it was observed at
page 395 as follows :
"But even if we are to read 'could in para 7
(c) as neaning ’'did, it is difficult to
extract out of it a charge under s. 123(8).
The allegation is not clear whether t he
Gover nirent servants were asked by t he
appel l ants to support their candidature, or
whet her they were asked to assist them in
furtherance of their election prospects, and

there is no allegation at all that the
Governnment servants did, in fact, assist the
appel | ant s in the election. On t hese

allegations, it is difficult to hold that the
petition in fact raised a charge under s. 123
(8). It is along junp fromthe petition as
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originally laid to the present anendnent,
wherein for the first time it is asserted that
certain Mukhi asno Miukhias are nmentioned in the
petition-assisted t he appel l ants in
furtherance of their election prospects,

and t hat thereby the cor r upt practice

ment i oned
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in s. 123 (8) had been committed. The new
matters i ntroduced by the amendnent SO

radically alter the character of the petition
as originally franed as to make it practically
a new petition, and it was not wthin the
power of the Tribunal to allow an amendnent of
that kind.,’
It woul d appear fromthis that to make out a conplete charge
the facts necessary nmust be included in relation to a
"ground” as stated in the Act. Merely repeating the words
of the statute is not sufficient. The petitioner nust
specify. the ground i.e. to say the nature of the corrupt
practice —and the facts necessary to nake out a charge.
Although it has been saidthat the charge of corrupt
practice is in the nature of quasi crimnal charge, the
trial of an election petition follows the procedure for the
trial of a civil suit.  The charge which is included in the
petition nust, therefore, specify the material facts of
which the truth nust be established.  This is how the case
was understood in nunerous other cases, some of which we
have already referred to. |In particular see J. Devaiah v.
Nagappa and Ohers(1l) and Babulal Sharma v. Brijnarain
Braj esh and Ot hers(2).
Three other cases of this Court were also cited. In_ Chand
Prasad Chokhani v. State of Bihar(3) it was held that the
powers of amendnent were extensive but they were controlled
by the lawlaid down in the Representation of the People
Act . It was agai n enphasi sed that a new ground or charge
could not be made the ground of attack as that made a new
petition. In BhimSen v. Gopali ‘and Ot hers(4) the scope of
Hari sh Chandra Bajpai’s(5) case was considered and its

narrow application was pointed out. Indeed in that case the
observations in Harish Chandra Bajpai’ s(5) case  were not
followed to the utter nost limt. In Sheopat Singh v. ~Ram

Pratap(6) the only allegation was that the appel | ant
(Hariran) got published through himand others a statenent
but there was no allegation that Hariram believed the
statement to be false or did not believe it to be true. It
was held that in the absence of such avernent it could not
be held that there was an allegation of corrupt practice
against Hariram The publication with guilty know edge was
equated to a kind of nens rea and this was considered a
necessary ingredient to be alleged in the petition

From our exami nation of all the cases that were cited before
us we are satisfied that an election petition nmust set out a
ground or charge. In other words, the kind of corrupt
practice which was perpetrated together with material facts
on whi ch a charge

(1) 1965 Mysore, 102.

(2) 1958 Madhya Pradesh 175 (F.B.).

(3) [1962] 2 S.C.R 289.

(4) 22 E.L.R 288.

(5) [1957] S.C.R 370

(6) [1965] 1 S.C.R 175.
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can be made out nust be stated. It is obvious that nerely
repeating the words of the statute does not amount to a
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proper statenent of facts and the section requires that
material facts of corrupt practices nust be stated. |If the
material facts of the corrupt practice are stated nore or
better particulars of the charge may be given later, but
where the material facts thenmselves are mssing it is
i npossible to think that the charge has been made or can be
later anplified. This is tantamount to the naking of a
fresh petition.

Reverting therefore to our own case we find that the allega-
tion in paragraph 2J was that M. Fernandez nmade sone state-
ments and the ’'Maratha' published them Extracts from the
"Maratha’ were filed as Exhibits. Since publication of a
false statenment is the gist of an election offence the
charge was against the 'Maratha'. If it was intended that
M. Fernandez shoul d be held responsible for what he said
then the allegation should have been what statement M.
Fernandez nmade and how it offended the election law. In 2J
itself only three statenents were specified and two of them
had nothing to do with M. Fernandez and the third was
nerely a news itemwhich the " Maratha had published. There
was no reference to any statenment by M. Fernandez hinself
t hroughout the petitionas it was originally filed. In fact
there was no charge agai nst M. Fernandez which could have
brought the case within s. 101 (b) of the Act. The attenpt
was only to nmake out the case under s. 100 (1) (d) against
the "Maratha' (or M. Atrey) pleading M. Atrey as agent of
M. Fernandez. That too was pleaded in the anmendnents.

The result is that the case gets confined to that of a
candi date responsible for the acts of his agent. In the
argunent before us M. Chari for M. Fernandez conceded the
position that M. Atrey could be treated as the agent of M.
Fer nandez. W are therefore relieved of the trouble of
determ ning whether M. Atrey could be held to be an agent
or not. The trial Judge was al so satisfied that M. | Atrey
could be held to have acted as the agent of M. Fernandez.
The case as originally pleaded fell within s. 100(1) (d)
with the additional burden. Although M. Daphtary was
content to prove that the consent of M. Fernandez was
imuaterial as the corrupt practice of his agent was equally
fatal to the election and attenpted to prove his case under
s. 100 (1) (d) of the Act, M. Jethamalani who took over the

argunent from him contended that the case fell to be
governed by s. 101 (b) that is to say, of any person who did
the act with the consent of M. Fernandez. It is therefore

necessary to pause here to decide, whether M. Atrey had the
consent of M. Fernandez to the publications -in hi s

newspaper .
The difference between M. Daphtary’s argunent and that of
M. Jethamalani lies in this. In the latter the consent of
t he
630

candi date rmust be proved to each corrupt practice alleged,
inthe forner there is only need to prove that a person can
be held to have acted as an agent with the consent of the
candi dat e. An agent in this connection is ;not one who is
an interneddl er but one acting with the consent, express or
inmplied, of the candidate. According to M. Jethanal an

when an agent works regularly for a candidate the consent to
all his acts must be presumed and he contends that the court
was wong in requiring proof of prior consent to each
publicati on. On the other hand, M. Chari’s case is that
when M. Atrey acted as an agent and when he did not act as
an agent, is a question to be considered in respect of each
publication in the 'Maratha'. According to himit 1is not
sufficient nerely to say that M. Atrey was an agent because
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M. Atrey was also editor of the newspaper and in running
hi s newspaper his activities were his own and not on behalf
of M. Fernandez. M. Jethanalani relies strongly upon the
case of Rama Krishna (C. A No. 1949 of 1967 decided on Apri
23, 1968) and Inder Lall Yugal Kishore v. Lal Singh(1).
Rama Krishna's case was decided on its special facts. There
the agent was one who had been enployed regularly by Rama
Krishna not only in the last election but also in two
previ ous el ecti ons. Rama Krishna stated t hat t he
arrangenents for his election were conpletely left in that
agent’s hands. The agent had got printed some posters which
had defaned the candi date and these posters were exposed on
the walls. Rama Krishna admitted that he had seen these
posters and also that he had paid for- the posters when the
bill was presented to him In fact he included the anount
in his return of election expenses. It was from these
conbined facts that the consent of Rama Krishna to the
corrupt practice of. making fal se and defamatory statements
was held proved. The case therefore is not one in which the
person - while acting in a different capacity nmakes a
def amat ory statenent.
In the case from Rajasthan the rule laid down was that the
associ ati on of persons or a society or a political party or
its permanent nenbers, who set up a candi date, sponsor his
cause, and work to /pronote his election, nay be aptly called
the agent for election purposes. In such cases where these
persons conmit a corrupt practice unless the exception in s.
100(2) apply the returned candi date should be held guilty.
We shall consider this question later.
Before we deal wth the matter further we wish to draw
attention to yet another case of this Court reported in
Kumara Nand v. Brijnohan Lal Sharma(2). In'that  case s.
123(4) was analysed. It was held that the belief 'nust be
that of the candidate hinself. The word "he" in the sub-
section where it occurs for the first tine was held to nean
the candidate. This Court observed-as foll ows
(1) AT.R 1961 Rajasthan 122.
(2) [1967] 2 S.C R 127.
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"The sub-section requires : (i) publication of
any statement of fact by a candidate, (i)
that fact is false, (iii) the candi-dat e
believes it to be false or does not believe it
to be true, (iv) the statenent is in relation
to the personal character ~or conduct of
anot her candi date; and (v) the said statenent
is one bei ng reasonably cal cul at ed to
prejudice the prospects of the other candi-
date’s election. (See Sheopat Singh v. ' Ram
Pratap(1l) This case thus lays down that the
person with whose belief the provision is

concerned is ordinarily the candidate who, if
we may say so, is responsible for the publi-
cation. The responsibility of the candidate

for the publication arises if he publishes the
thing hinself. He is equally responsible for
the publication if it is published by his
agent . Thirdly he is also responsible where
the thing is published by any other person

but wth the consent of the candidate or his
el ection agent. In all three cases t he
responsibility is of the candidate and it is
ordinarily the candidate' s belief that matters
for this purpose. |If the candidate either
bel i eves the statenent to be fal se or does not
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believe it to be true he would be responsible
under s. 123(4). In the present case. the

poem was not actually read by the appellant,
but it was read in his presence at a neeting
at whi ch he was presiding by Avinash Chander

In these circunstances. the H gh Court was
right in comng to the conclusion that the
recitation of the poem by Avinash Chander at
the neeting anbunted to the publication of the
false statement of fact contained in it by
anot her person with the consent of t he
candidate, and in this case, even of his
el ection agent who was also present at the
neeting., But the responsibility for such
publication in the circunstances of this case
is of the candidate and it is the candidate’'s
belief that matters and not the belief of the
person ~who actually read it with the consent
of the candidate.” What would be the position
in-a case where the candi date had no know edge
at all of the publication before it was nade
need not ~be considered for that is not so

here. It is not disputed in this case that
the statement that the respondent was the
greatest - of all thieves, was false. It is
al so not seriously challenged t hat t he
appel l ant did not believe it to be true. The

cont ention that Avinash Chander’s bel i ef

shoul d have been proved nust therefore fail."
From this case it follows that to prove a corrupt practice
in an agent is not enough, the belief of the candidate
hi msel f nust
(1) [1965] 1 S C. R 175.
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be investigated with a view to finding out whether he made a
statenment which he knew to be falseor did not believe to be
true. Wien we cone to the facts of the case in /‘hand we
shall find that nobst of the statenents were nmde by a
newspaper editor in the normal course of ~running a
newspaper. Sone of the passages which-are criticised before
us were made as news items and sone others were put in the
editorial. It is to be remenbered that the newspaper ran a
special colum called "George Femandez's Election Front".
No article or comrent in that columm has been brought before
us as an illustration of the corrupt practice. A newspaper
publishes news and expresses views and these are functions
normal to a newspaper. |If the sanme news appeared in nore
than one paper, it cannot be said that each editor acted as
agent for M. Fernandez and by parity of reasoning a /line
nust be drawn to separate the acts of M. Atrey in running
hi s newspaper and in acting as an agent. M. Atrey was not
a whol etime agent of M. Fernandez so that anything that he
said or did wuld be treated as bearing upon the belief of
M. Fernandez as to the truth of the statements nmade by M.
Atrey. Therefore, every act of M. Atrey could not  be
attributed to M. Fernandez so as to nmake the latter liable.
W have therefore to analyse these articles to find out
which of themanswers the test which we have propounded
here. But the fact remains that the case was pleaded on the
basis of corrupt practices on the part of an agent but by
the anmendnent the candi date was sought to be charged with
the corrupt practices personally. As there was no such
charge or ground in the original petition and as the
application for anendnment was nade |ong after the period of
[imtation was over the amendnent could not be allowed.
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Accordingly we ruled out the anendnents concerning the
personal speeches of M. Fernandez and the article in the
"Blitz'.

After we announced our conclusion about the amendnments M.
Daphtary wi th the perm ssion of the Court left the case in
the hands of M. Jethamal ani and the argunent to which we
have already referred in brief was advanced by him As
poi nted out already M. Jethamal ani attenpted to prove that
the case woul d be governed by s. 100 (1) (b) that is to say
that the statements in the 'Maratha were published with the
consent of M. Fernandez. M. Jethamal ani deduced this from
the course of events and argued that on proof of the corrupt
practices commtted by the 'Maratha', M. Fernandez woul d be
personally liable. He ~ based hinmself on the follow ng,
facts. He pointed out that M. Fernandez had adnmitted that
he desired that the newspapers should support hi s
candi dature and therefore must have been glad that the
"Maratha  was Supporting him and the articles in the
"Maratha’ ~ were uniformy for the benefit of M. Fernandez.
Sanpur na Maharashtra Samti was  also supporting t he
candi dature of M. Fernandez and the 'Maratha’ had nade

common cause wth the Sampurna Mbha-

633

rashtra Samiti, the offices of both being situated in the
same building which was also M. Atrey’s  residence. M.
Atrey was the editor of the 'Maratha’ and Chairman of the
Sanpurna Maharashtra Sanmiti. M. Atrey was al so a candi date
supported by the Sanpuna Maharashtra Samiti. M. Fernandez
and M. Atrey had a common platformand they supported each
other in their respective constituencies. The . ' Marat ha

carried a columm "CGeorge Fenandez's El ection Front" which
was intended to 'be a propaganda colum in favour - of M.
' Fer nandez. He contended that M. Fernandez could not be
unaware of what M. Atrey was doing. He pointed out severa
statenments of M. Fernandez in whi ch he someti me
unsuccessfully denied the know edge of various facts. He
contended lastly that M. ’'Fernandez had social /contacts
with M. Atrey and could not possibly be unaware ‘that M.
Atrey was vociferously attacking M. Patil’s character and
conduct . M. Jethamal ani therefore argued that there was
know edge and acqui escence on the part of M. Fernandez and
as there was no repudi ation of what the 'Maratha’ published
against M. Patil, M. Fernandez nust be held responsible:
The learned trial Judge in his judgnent has given a sumary
of all these things at page 695 and it reads
"To sum wup, it is clear from the above
di scussi on that respondent No. 1 is a
prom nent nenber of the SSP, that the SSP. is’
a constituent wunit of the SMs,  that /both
Acharya Atrey and r espondent No. 1
participated in the formation of the SM5 that
they both participated in the inauguration of
the election campaign by the SM5, that the
SV, carried on election propaganda  for
candi dat es support ed by it i ncl udi ng
respondent No. 1, that Acharya Atre was the
president of the Bonbay Unit of the SMS and
was a prom nent and a | eadi ng menber thereof,
that each of them addressed a neeting of the
constituency of the other to carry on el ection
propaganda for the other, that Acharya Atre
through the columms of his newspaper Maratha
carried on intensive and vi gorous camnpaign for
success of candidates supported by the SM
i ncludi ng respondent No. 1, that Acharya Atre
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started a special feature in Maratha under the
heading "George Fernandez Election Front".
These factors anpngst others show that Acharya
Atre had authority to canvass for respondent
No. 1, that be nade a comon cause wth
respondent No. 1, for pronmoting 'his election
that to the know edge of respondent No. 1 and
for the purpose of pronoting his election, he
(Atre) canvassed and did various things as
tended to promote his election. This in |aw
is sufficient to make Acharya Atre an agent of
respondent  No. 1, as that termis understood
under the election |aw"
634
M. Jethamal ani contended in further support that there was
a clear simlarity in the statements and utterances of M.
Fernandez and M. Atrey.  He inferred a high probability of
concept  between them ~In this connection he referred in
particular to the speech of M. Fernandez at Shivaji Park
and the ' conduct  of Shanbhag, one of his workers, in
foll owi ng-up what M. Fernandez had said. W shall refer to
this last part later on which a considerable part of the
time of the Court was spent, although we had ruled out the
amendment with regard to the speech at Shivaji Park. M.
Jethamal ani referred to the foll owi ng cases anpbng others in
support of his contention that consent i'n such circunstances
may be assunmed : Nani Gopal Swam v. Abdul Hamid Choudhury
and Another(1l), Adans and Qthers v. Hon. E.F. Leveson Gower
(2) Christie v. Gieve(3) and W F. Spencer; John Bl undel
v. Charles Harrison(4). There is no doubt that consent need
not be directly proved and a consistent course of conduct in
the canvass of the candidate may raise a presunption of

consent . But there are cases and cases. Even if all this
is accepted we are of opinion that ~consent cannot be
inferred. The evidence proves only that M. Atrey was a

supporter and that perhaps established agency of M. Atrey.
It may be that evidence is to be found supporting the fact
that M. Atrey acted as agent of M. Fenmandez with his

consent . That however does not trouble us ’because M.
Chari admitted that M. Atrey can be treated as an agent of
M. Fernandez. It is however a very wide junp fromthis to

say that M. Fernandez had consented to each publication ;as
it canme or ever generally consented to the publication of
itenms defam ng the character and conduct of M. Patil. That
consent nust be specific. |If the matter was left entirely
in the hands of M. Atrey who acted solely as agent of M.
Fernandez sonething might be said as was done in Rama
Krishna's case(5) by this Court. Oherw se there nust be
sone reasonabl e evidence from which an inference can be nmade
of the neeting of the mnds as to these, publications or at
| east a tacit approval of the general conduct of the Jagent.
If we were not to keep this distinction in nmind there would
be no difference between s. 100(1)(b) and 100(1)(d) 'in so
far as an agent is concerned. W have shown above that a
corrupt act per se is enough under s. 100 (1) (b) while
under s. 100 (1) (d) the act nust directly affect the result
of the election in so far as the returned candidate is
concerned. Section 100(1) (b) makes no nmention of an agent
while S. 100 (1) ( (d) specifically does. There nmust’ be
some reason why this is so. The reasonis this that an
agent cannot nake the candidate responsible unless the
candi date has consented or the act of the

(1) 1959 Assam 200.

(2) 1 OMlley and Hardcastle 218

(3) 1 O Mlley and Hardcastle 251
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(4) 3 O Mlley and Hardcastle 148

(5) C A No. 1949 of 1967 decided on April 23, 1968.
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agent has materially affected the election of the returned
candi dat e. In the case of any person (and he may be an
agent) if he does the act with the consent of the returned
candidate there is no need to prove the effect on the
el ection. Therefore, either M. Jethanal ani must prove that
there was consent and that woul d nean a reasonabl e inference
from facts that M. Fernandez consented to the acts of M.
Atrey or he nust prove that the result of the election was
seriously affected. If every act of an agent nust be
presuned to be with the consent of the candidate there woul d
be no roomfor application of the extra condition laid down
by s. 100 ( 1) (d), because whenever agency 1is proved
either directly or ~circunmstantially, the finding about
consent under s. 100 ( 1) (b)-wll have to follow. W are
clearly of opinion that M. Jethanal ani’s argunent that s.
100 (1) /(b) applies can only succeed if he establishes
consent on the part of M. Fernandez.

W have already pointed out that M. Atrey was also the

editor of a newspaper which, as M. Patil has hinself
adm tted, was always attacking him M. Atrey had opened a
col um in his newspaper to support M. Fer andez’ s

candi dature. Although nine articles appeared in the colum
bet ween Decenber 3, 1966 to February 2, 1967, not a single
false statement fromthis columm has been brought to our
notice. There was not even a suggestion that M. Fernandez
wote any article for the "Maratha or conmunicated any
fact. It is also significant  that although M. Atrey
addressed neetings in the constituency of M. Fernandez, not
a single false statenent of M. Atrey was proved from his
speeches on those occasions. The petitioner hi nsel f
attended one such neeting on February 4,1967, but he does
not allege that there was any attack on his persona
character or conduct. The learned trial Judge has also
commented on this fact. W think that regard being had to
the activities of M. Atrey as editor and his own  persona
hostility to M. Patil on the issue of Sanmpuma -Maharashtra
Samiti, we cannot attribute every act of M. Atrey 'to M.
Fer nandez. M. Chari is right in his contention that M.
Atrey’s field of agency was limted to what he said as the
agent of M. Fernandez and did not enbrace the field in
whi ch he-was acting as editor of his newspaper. It is also
to be noticed that M. Atrey did not publish any article of
M. Fernandez, nor did he publish any propaganda nateri al
The neeting at Shivaji Park about which we shall say some-
thi ng presently, was not held in M. Fernandez’ s
consti tuency. The simlarity of ideas or even of  words
cannot be pressed into service to show consent. There was a
stated policy of Sanpuna Maharashtra Sanmiti which wanted to,
join in Maharashtra all the areas which had not so far been
joined and statenents in that
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behal f nust have been nmade not only by M. Atrey but by
several other persons. Since M. Atrey was not appointed as
agent we cannot go by the sinilarity of |anguage al one. It
is also very significant that not a single speech of M.
Fernandez was relied wupon and only one speech of M.
Fernandez nanely, that at Shivaji Park was brought into
argunents before us cane by an anmendnent whi ch we

di sal | owed. The best proof would have been his own speech
or sone propaganda naterial such as leaflets or panmphlets
etc. but none was produced. The ' Marat ha’ was an

i ndependent newspaper not under the control of the Sanpurna
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Maharashtra Samti or the S.S.P. which was sponsoring M.
Fernandez or M. Fernandez hinself. Further we have ruled
out news itens which it is the function of the newspaper to
publish. A news itemw thout any further proof of what had

actually happened through witnesses is of no value. It is
at best a secondhand secondary evidence. It is well-known
that reporters collect information and pass if on to the
editor who edits the news itemand then publishes it. In

this process the truth mght get perverted or garbled. Such
news itens cannot be said to prove thensel ves although they
may be taken. into account with other evidence if the other
evidence is forcible. 1In the present case the only attenpt
to prove a speech of M. Fernandez was nade in connection
with the Shivaji Park neeting. Simlarly the editorials
state the policy of the newspaper and its coment upon the

events. Many of the news items were published in other
papers al so. For exanple Free Press Journal, the Blitz and
witers like Welles Hengens had also published simlar
statenents. If they could not be regarded as agents of M.

Fernandez we do not see any reason to hold that the
"Maratha - or M. Atrey can safely be regarded as agent of
M. Fernandez when acting for the newspaper so as to prove
his consent to the publication of the defamatory matter. W
are therefore of opinion that consent cannot reasonably be

inferred to the /publications in the ’'Maratha'. W are
supported in our approach to the problemby a |arge body of
case law to which our attention was drawn by M. Chari. We
my refer to a few cases here :~ Biswanath Upadhaya v.

Haralal Das and Qhers(1l), Abdul WMjeed wv. Bhar gavan
(Krishnan) & otherS(2), Rustom Satin v. Dr. Sanpoornanand
and Ohers(3), Sarla Devi Pathak v. Birendra Singh &
QO herS(4), Krishna Kumar v. Krishna Gopal(5), Lal si ng
Keshrising Rehvar v. Vallabhdas Shankerlal Thekdi and
O hers(6), Badri Narain Singh and Gthersv. Kandeo Prasad

Singh and Another (7) and Sarat Chandra Rabba v. Khagendranath

Nat h and others(8). It is not necessary to
(1) (1959) Assam 97. (2) A l.R 1963 Kerala 18.
(3) 20 EL.R 221. (4) 20 E.L.R 275.

(5) A l.R 1964 Rajasthan 21. (6) Al.R 1967 Cujarat 62.

(7) A1.R 1961 Patna 41. (8) A l.R 1961 S.C. 334.
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refer to these cases in detail except to point out that the
Raj ast han case dissents fromthe case from Assam on- which
M. Jehanmal ani relied. The principle of lawis settled that
consent may be inferred fromcircunstantial evidence but the
ci rcunst ances nust point unerringly to the conclusion and
must not admit of any other explanation. Although the tria

of an election petition is made in accordance with the . Code
of Civil Procedure, it has been laid down that . a corrupt
practice must be proved in the sane way as a crimnal charge
is proved. In other words, the election petitioner must
excl ude every hypothesis except that of guilt on the part of
the returned candidate. or his election agent. Since we.
have held that M. Atrey's activities nmust be viewed in two
conpartnents, one connected with M. Fernandez and the other
connected with the newspaper we have to find out whether
there is an irresistible, inference of guilt on the part of
M. Fernandez. Sone of the English cases cited by M.
Jethamal ani are not a safeguide because in England a
distinction is nade between "illegal practices"” and "corrupt
practices". Cases dealing with "illegal practices" in which
the candidate is held responsible for the acts of his agent
are not a proper guide. It is to be noticed that making of
a false statement is regarded as "illegal practice" and not
a "corrupt practice" and the tests are different for a
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corrupt practice. In India all corrupt practices stand on
the sanme footing. The only difference nade is that when
consent is proved on the part of the candidate or his elec-
tion agent to the commi ssion of corrupt practice, that
itself is sufficient. Wen a corrupt practice is committed
by an agent and there is no such consent then the petitioner
nmust go further and prove that the result of the election in
so far as the returned candidate is concerned was materially
af f ect ed. In Bayley v. Edmunds, Byron and Marshall (1),
strongly relied upon by M. Daphtary the publication in the
newspaper was not held to be a corrupt practice but the
paragraph taken froma newspaper and printed as a |eaflet
was held to be a corrupt practice. That is not the case
her e. M. Patil’s own attitude during the election and
after is significant. ~During the election he did not once
protest that M. Fernandez was spreadi ng fal se propaganda,
not even when M. Fernandez. charged his workers wth
hool i gani sm Even after the election M. Patil did not
attribute anything to M. Fernandez. He even said that the
Bonbay el ection was conducted with propriety. Even at the
filing of the election petition he-did not think of M.
Fer nandez but concentrated on-the ' Mratha’

M. Daphtary sought to strengthen the inference about con-
sent fromthe inter-connection of events with the coments
in the "Maratha'. He refers to the news itemappearing in
t he

(1) [1894] 11 T.L.R 537.

L10Sup./69--6
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"Times of India of February 10, 1967 in which the letting
| oose of bad characters was alleged to be comented upon by
M. Fernandez. He connected this with the ~activities of
Shanbhag who wote to the Election Conmission and then
poi nted out that the 'Maratha' cane out with it. But if the
"Times of India cannot be regarded as the agent no nore can
the "Maratha' . A newspaper reporting a neeting does so as
part of its own activity and there can be no inference of
consent. What was necessary was to plead and prove that M.
Fernandez said this and this. Then the newspaper reports
could be taken in support but not independently. Here the
plea was not taken at all and the evidence was not direct
but indirect.

M. Jethamal ani referred to some simlarity in the reaction
of the 'Maratha’ and M. Fernandez to the events. The Babu-
bhai Chinai incident was said to be a fake by both the
"Maratha’ and M. Fernandez, the Sayawadi —neeting (not
pl eaded) was said to be followed by sinmilar statements in
the "Maratha', the Bristol Gill Conference was reported in
the "Maratha'. Al this shows that the rival party believed
in certain facts but it does not show that the ’Maratha’ was
publishing these articles with M. Fernandez’'s consent. In
fact this argument has been wongly all owed. Before this
there was not so much insistence upon consent as thereafter.
Now it rmay be stated that nere knowl edge is not enough
Consent cannot be inferred fromknow edge alone. M. Jetha-
mal ani relied upon the Taunton case(1l) where Bl ackburn. J.
said that one nust see how nuch was being done for the
candi date and the candi date then nust take the good with the
bad. There is difficulty in accepting this contention.
Formerly the Indian Election Law nentioned °'know edge and
conni vance’ but now it insists on consent. Since reference
to the earlier phrase has been dropped it is reasonable to
think that the law requires sonme concrete, proof, direct or
circunstantial of consent, and not merely of know edge and
conni vance. It is significant that the drafters of the
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el ection petition use the phrase 'know edge and connivance
and it is reasonable to think that they consulted the old
Act and noul ded the case round ' know edge and connivance
and thought that was sufficient.

We cannot infer froman appraisal of the evidence of M.
Fernandez that he had consented. His denial is there and
may be not accurate but the burden was to be discharged by
the election petitioner to establish consent. If M.
Fer nandez suppressed sone other facts or denied them there
can be no inference that

(1) 1 O Malley and Hardcastle 181, 185
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his deni al about know edge of the articles in the ’'Maratha
was al so false. M Fernandez denied flatly that he saw the
articles explaining that ‘there was no tinme to read
newspapers, a fact which has the support of M. Patil who
also said that hehad no tine to read even cuttings placed
by his secretary for his perusal. W nmay say here that we
are not inpressed by the testinony of M. Fernandez and we
are constrained to say the sane about M. Patil. W cannot
on an appraisal of all the materials and the argunents of
M. Daphtary reach the conclusion that M. Fernandez was
responsible for all that M. Atrey did in his newspaper or
that his consent can be inferred in each case

The nost inportant argument was based on. the neeting at
Shivaji Park on January 31, 1967 where M. Fernandez spoke.
As the subject of the charge in the original petition did
not refer to this speech and we disallowed the anmendnent,
M. Jethamal ani attenpted to reach the sane result by using
the speech as evidence of consent to the publication of the
report in the 'Maratha. Here we may say at once that the
speech coul d not be proved because it was not pleaded. Mich
time was consuned to take us through the evidence of

wi t nesses who gave the exact words of M. Fernandez. M.
Fernandez was alleged to have said that M. Patil was not
honest and won elections by changing ballot boxes. M.
Fernandez did not admt having  made the speech. Four

wi t nesses Tanksal e, Bhi de, Khanbata and Bendre who all eged
that they were present at the neeting deposed tothis ' fact.
W have |ooked, into their evidence and are thoroughly
dissatisfied with it. Rankumar, a reporter was also cited.
He covered the nmeeting for the 'Indian Express’ but his
newspaper had not published this part and Rankunmar was
examined to prove that it was deleted by Rao the Chief
Reporter. The evi dence of Rankunmar was so di screpant with
that of Rao that the trial Judge could not rely on it and we
are of the same opinion. The fact that in Ex. 56 M.
Fernandez had spoken of the "ways and neans’ [ of w nning
elections of M. Patil cannot be held to be proof nor/  the
activities of Shanbhag in arranging for a watch of the
bal | ot boxes. Every candidate is afraid that the ballot
boxes my be tanpered with and there is no inference
possi bl e that because M. Fernandez or Shanbhag ' his ' worker
took precautions, M. Fernandez nust have nade a particular
speech. It was said that Randive in his evidence admtted
that M. Fernandez nade such comments. W do not agree
H's version was different. There is reason to think that
there was an attenpt to suborn witnesses and nake them
support this part of the case or to keep away from the
wi t ness box. One such attenpt was made on Randive. W are
not inpressed by the witnesses who cane to disprove the
petitioners case but that does not inprove it either. It
seens that attenpts were being nade to enlist support for
such a contention and the evidence shows that the wit-

640




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 34 of 38

nesses were not free frominfluence. It is not necessary to
go into the evidence on the other side such as that of
Dattu Pradhan and Prafulla Baxi. They do not inpress us
ei ther. W are, accordingly not satisfied that M.
Fernandez nmade any such conment. |If he did that would be a
ground of the very first inmportance to an election petition
It is alittle surprising that it was alleged so late and
appears to be an after thought and intended to put into the
muth of M. Fernandez one of the statenments of the

" Mar at ha’ . Consent to the making of the statement in the
"Marat ha’ had, therefore, to be proved and there is no such
pr oof .

For the sanme reasons we cannot regard Jagadguru Shankara-
charya or M. Madhhu Li maye as the agents of M. Fernandez.
The evidence regarding their agency itself is nonexistent
and there is no material on which consent can be presuned or
i nferred.

The result of the foregoing discussionis that this case
will have to be judged of under s. 1 00 ( 1) (d) and not
under s.. 100 (1) (b). In-the argunents before us M.
Chari conceded that some of the articles contain false
statements regardi ng the character and conduct of M. Patil

He mentioned in this connection five articles. It is, not,
therefore, necessary to exam ne, each of the 16 articles
separatel y. If the conditions required by S. 100, (1) (d)
read with s. 123 (4) are satisfied, a corrupt practice
avoiding the election wll be established. The first

condition is that the candidate' s belief in the falsity of
the statements must be established That was laid down by
this Court in Kumara Nand v. Brijnmohan Lal Sharnma(1). The
second condition is that the result of the election in so
far as M. Fernandez is concerned nust be shown to be
materially affected. Thus we have not only to see (a) that
the statenment was nade by an agent, (b) that it was ' false
etc., (c) that it related to the personal character and
conduct of M. Patil, (d) that it was reasonably cal cul ated
to harm his chances but also (e) that it in fact naterially
affected the result of the electionin so far as M.
Fernandez was concerned. O these (a) and (c) are admtted
and (b) is adnitted by M. Fernandez because he said that he
did not believe that there was any truth -in t hese

statenment s. The question next is whether they wer e
calculated to affect the prospects of M. Patil. Here there
can be no two opinions. These articles cast violent
aspersions and were false as admitted by M. Fernandez
hi nsel f. The course of conduct shows a deliberate attenpt
to lower his character and so they must be held to be
calculated to harm him in his election. So far. the

appel lants are on firmground. Even if all these findings
are in favour of the appellants, we cannot declare the
el ection to be void under S. 100(1) (d) (ii) unless we reach
the further conclusion that the result of the election in so
(1) [1967] 2 S.C.R 127.
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far as M. Fernandez was concerned had been nmaterially
af fected. The section speaks of the returned candi date when
it should have really spoken of the candidate who was
defaned or generally about the result. However it be
worded, the intention is clear. The condition is a
prerequisite.

M. Jethamal ani argued that the words "materially affected"
refer to the general result and not how the voting would
have gone in the absence of the corrupt practice. According
to him s. 94 of the Act bars disclosure of votes and to
attenpt to prove how the voting pattern would have changed,
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would involve a violation of s. 94. According to him the
court can give a finding by looking to the nature of the
attacks nmade, the frequency and extent of publicity, the
medi um of circulation and the kind of issue that was raised

bef ore t he voters. He contends that to tell t he
Maharashtrians that M. Patil paid a bribe to the voters of
Goa to keep it centrally adnmnistered, to call M. Patil a

Naj i bkhan of Maharashtra i.e. a traitor, to dub himas the
creator of Shiv Sena which terrorized the minorities, to
descri be himas a goonda and | eader of goondas who organi sed
attacks on voters, to charge himwith the responsibility of
attack on Parliament and the Congress President’s residence
and to describe himas dishonest to the extent of swtching
ball ot boxes, is, to nmaterially affect the result of the
voti ng. According to himthese circunmstances furnish a
_good basis for the finding that the result of the election
was positively affected and nothing nore is needed.
According to M. Jethamal ani the capacity of M. Atrey when
maki ng these violent attacks was irrel evant as he was acting
i n support of the canvass of M. Fernandez.

M. Jethamal ani” further submits that different false state-
ments were intended to reach different kind of voters. The
Mahar ashtrians were affected by the Goa and border issues,
the minorities by the Shiv Sena all egations, the |aw abiding
citizens by the allegations about goondaism Thus there

must have been a land-slide in so far as M. Patil was
concerned and there must have been corresponding gain to M.
Fer nandez. He relies upon Hackney case(1l) where G ove, J.

made the foll owi ng observati ons at pages 81 and 82
"l have turned the matter over-in my mnd, and
| cannot —see, —assuming that argunent to
express the neaning of that section, how the
tribunal can by possibility say what would or
m ght have taken place under di fferent
circunmstances. It seens to ne to be a problem
whi ch the human m nd has not yet been able to
solve, nanely, if things had been different at
a certain period, what would have ‘been the
result of the concatenation of events upon
that supposed change of circum
(1) 2 O Mlley and Hardcastle's Election
Reports 77.
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stances. | amunable at all events to express
an opinion upon what would  have been the
result, that is to say, who would have been
elected provided certain matters had been
conplied with here which were not conplied
wi t h. It was contended that | mght /hear
evidence on both sides as to how an  elector
t hought he woul d have voted at such ‘el ection
That mght possibly induce a person not
sitting judicially to formsome sort of  wvague
guess, out that would be far short of
evi dence, which ought to satisfy the mnd of a
j udge of what any individual who m ght express
that opinion would really do under what i ght
have been entirely changed ci rcumnst ances.
But, besides that, one of the principles of
the Ballot Act is that wvoting should be
secret, and voters are not to be conpelled to
di scl ose how they voted except upon a scrutiny
after a vote has been declared i nval i d.
Notwi t hstandi ng that, | am asked here, assum
ing the construction for which M. Bowen
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contends to be correct, to ascertain how
either the 41,000 el ectors of this Borough, or
any nunber of them m ght have wished to vote
had they had the opportunity of doing so, and
what in that event woul d have been the result
of the election. It seens to ne that such an
inquiry would not only have been entirely
contrary to the spirit of the Act, but also
that it would be a sinmple inpossibility. I
should, therefore, say that even if t he
wording of the Act, taking it Iliterally and
grammatical ly, required ne to put sucha
construction upon it, it would lead to such a
mani fest absurdity (using now the judicia
term which has generally been used with
reference to the construction of statutes)
that ~ unless | were in sone way inperatively
obl'iged,” and wunless the Act could by no
possibility admt of any other construction, |
should not put a construction upon it which
really reduced the wmatter to a practica
i mpossi bility. Such a construction would
practically render it necessary, in the case
of any mscarriage at an  election, however
great the miscarriage mght be (if, that is to
say, only a very small nunber of persons had
voted, and all the rest of tile Borough had
been' entirely unable to vote) that the judge
should ‘then enquire as to how the election
woul d have gone. ~“As | ventured to.remark in
the course of the ar gunent , wher e a
m scarriage of this sort took place it would
be wvirtually placing the election not in the
hands of the constituency, but in the hands of
the election _judge, who is not to exercise a
judgrment as to who is to be the nenber, but
who is only to see whether the election has
been properly conducted according to 'l aw "
643
Justice Gove then gave the neaning of the
provi sion at page 85 as follows :
"I'f 1 look to the whole, and to the sense of
it as a whole, it seens to ne that the object
of the Legislature in this provisionis to say
this-an election is not to be upset for an
informality or for a triviality, it is not to
be upset Dbecause the clerk of  one. of the
polling stations was five mnutes too late, or
because sone of the polling papers were not
delivered in a proper manner, or were not
marked in a proper way. The objection nust be
sonmet hing substantial, sonething calculated
really to affect the result of the election.
I think that is a way of viewing it which is
consistent with the terns of the section. So
far as it seens to me, the reasonable and fair
nmeaning of the section is to prevent an
election from beconing void by trifling
objections on the ground of an informality,
because the judge has to | ook to the substance
of the case to see whether the informality is
of such a nature as to be fairly calculated in
a reasonable nind to produce a substantia
ef fect upon the election.”

M. Jethamal ani invites us to apply the same test and in the
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light of his facts to say that the result of the election in
so far as M. Fernandez is concerned was materially
affected

On the other hand, M. Chari relies upon the facts that
there was a difference of 30,000 votes between the two
rivals and as many as 38,565 votes were cast in favour of
the remmining candidates. He says that M. Patil had
contested the earlier elections fromthe same constituency
and the votes then obtained by him were not nore in
faithless. He says it is inmpossible to say how much M.
Patil lost or M. Fernandez gained by reason of the false
statements and whether the affected voters did not give
their votes to the other candidates. He argues that the
best test would be to see what M. Patil’s reactions were on
hearing of his defeat.  In this connection he referred to
Ex. 120 in which M. Patil conmented on the elections in
Bonbay being orderly. In Ex. 128 he said that the voters of
Bonbay -~ had rejected himand that he has disappointed his
supporters and they must pardon him and that he nmust have
been puni'shed for sone sin conmmitted by him M. Chari says
that never for a monent did M. Patil attribute his defeat
to false propaganda by M. Fernandez or his supporters,
which if it had been a fact M. Patil would have lost no
time in rmentioning. Al this shows that M. Pat i
mai ntai ned his position in this constituency. M. Fernandez
had earlier announced that be would organise support for
hi nsel f fromthose who had voted in the past for his rivals-
, or had refrained fromvoting and this M. Fernandez was
successful in achieving. M. Chari relies upon the rulings
of this Court where it has been laid down how the
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burden of proving the affect on the election nust be
di schar ged. He referred to the case reported in. Vashist
Narai n Sharma V. Dev Chandra(l) and Surendra Nath Khosla v.
Dilip Singh(2) and the later rulings of this Court in ‘which
Vashi st Narain' s(1l) case has been foll owed and appli ed.

In our opinion the mtter cannot be consi der ed on

possibility. Vashist Narain s(1) case insists on proof. | f
the margin of votes were snmall sonething m ght be made of
the points nentioned by M. Jethamalani. But the nmargin is
large and the nunber of votes earned by the  remaining
candi dates also sufficiently huge. There is no room
therefore, for a reasonable judicial guess. The | aw
requires proof. How far that proof should go or ~what it
should contain is not provided by the Legislature: In

Vashi st’ s(1) case and in |Inayatullah v. D wanchand -Mahajan
(3) the provision was held to prescribe an inpossible

bur den. The |aw has however remmi ned as before. We. are
bound by the rulings of this Court and nust say that the
burden has not been successfully discharged. We" cannot

overl ook the rulings of this Court and follow the- English
ruling cited to us.

To conclude and sunmarize our findings : W are satisfied
that M. Atrey as the Editor of the ’'Mratha  published
false statenents relating to the character and conduct - of
M. Patil, calculated to harmthe prospects of M. Patil’s
election, that M. Atrey was the agent of M. Fernandez
under the election law, but there is nothing to prove that
he did so with the consent of M. Fernandez, nor can such
consent be inplied because in making the statenments M.
Atrey was acting as the editor of his own newspaper the
"Marat ha’ and not acting for M. Fernandez. W are further
satisfied that the petitioner has failed to establish in the
manner laid down in this Court, that the result of the
el ection was materially affected in so far as M. Fernandez
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was concerned. W are also satisfied that if the petitioner
had pl eaded corrupt practices against M. Fer nandez
personally (which he did not) the result mght have been
different. The election petition was it considered and | eft
out the nost vital charges but for that the petitioner nust
thank hinsel f.

In the result the appeals failed and as already announced
earlier they are dism ssed with costs.

V.P.S. Appeal dism ssed.

(1) [1955] 1 S.C R 509.

(2) [1957] S.C.R 179.

(3) 15 E.L.R 210, 235-236.
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