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ACT:

Provincial Insolvency Act (5 of 1920), ss. 33, 75(1) and
80- Negotiable Instruments Act (26 -of 1881), s. 118-
Oficial Recei ver- | f bound to rely upon statutory
presunption-H gh Court-Jurisdiction under s. 75(1) of the
I nsol vency Act.

HEADNOTE

The second appel | ant, who had executed prom ssory notes in
favour of the respondents was adjudicated an insolvent on a
petition by them The Oficial Receiver in exercise of the
powers under ss. 33 and 80 of the Provincial |Insolvency Act
(5 of 1920) and under directions of the I|nsolvency Judge,
inquired into the clainms of the respondents - and rejected

them On appeal, the Insolvency Judge directed the
i nclusion of their nanmes in the schedul e of creditors. The
appeal to the District Court against the order of the
I nsol vency Judge was allowed. In second appeal to the Hi gh

Court, it was held, that the inference drawn by the District
Court from its findings was a matter of law and that
therefore the H gh Court had jurisdiction under s 75(1), to
interfere with the order of the District Court. Rel yi ng
upon the presunption in favour of creditors in s. 118 of the
Negoti abl e I nstruments Act (26 of 1881), the Hi gh Court set
aside the judgnment of the District Court. The O ficia
Recei ver and the insolvent appealed to the Supreme Court.
HELD : The appeal should be all owed.

Since all the findings of the District Court were findings
of fact and the question whether a statutory presunption was
rebutted by the rest of the evidence was also a question of
fact, the Hi gh Court had no jurisdiction to set aside the
judgnent of the District Court. [259A-C].

Wali  Mohammad V. Mohammad Bakhsh, (1930) L.R 57 |1.A  86.
appr oved.

Section 118 of the Negotiable Instrunents Act, enacts a
special rule of evidence which operates only between parties
to the instrunment or persons claimng under themin a suit
or proceeding relating to the negotiable instrument. The
section does not affect s. 114 of the Evidence Act, and in
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cases not falling within s. 118 of the Negot i abl e
Instruments Act the Court nmay or may not presune that a
prom ssory not e was founded on good consi derati on

Therefore, in a proceeding relating to proof of debts, the
guesti on being not one between the insolvent and the proving
creditor alone, and since the rights of other creditors of
the insolvent have of necessity to be considered, the Court
has jurisdiction to investigate whether there is a rea

- debt . Even if for sone reason the debtor hinmself is
estopped from denying the debt, there could be no estopped
agai nst the Insolvency Court. There is thus no statutory
presunption of consideration in favour of the creditors
under prom ssory notes in proceedings under s. 33 of the
Provincial Insolvency Act for settlenent of the schedule of
creditors, and the Receiver exercising powers under s. 80 of
that Act is not bound to-admt the debts in the schedule
nerely because the insolvent or-the creditors have failed to
di spl ace such a presunption. [261F-262C, 264E-(G.

Case | aw revi ewed.

255

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 257 of
1962.
Appeal fromthe judgnment and decree dated February 19, 1957
of the Allahabad H'gh Court in S. A" F. No. 4 of 1952.

S. T. Desai, ‘and J. P. Coyal, for the appellants.

G S. Pathak,  B. Dutta, J. B. Dadachanji, O C
Mat hur and Ravi nder Narain, for respondent No. 2.
The Judgrment of the Court was delivered by

Shah J. Respondents | to 3 in this appeal presented a
petition before the Insolvency Judge, Kanpur for an ' order
adjudicating the second appellant--Kotwaleshwar Prasad-
insolvent. In their petition they alleged that Kotwal eshwar
had in the course of business dealings with them /borrowed
Rs. 15,000 on Septenber 28, 1935 fromrespondents | and 3
and had executed a promissory note agreeing to repay the
amount, and that he had borrowed Rs. 3,500, on January 9,
1936 and Rs. 4,000 on April 7, 1936 fromrespondent 2, and
executed simlar promssory notes, that he had failed to
repay the ampbunts due by himand with a viewto defeat or
delay his creditors secluded hinmself so as to deprive his
creditors of the neans of comunicating with him and had
thereby committed an act of insolvency. The I nsol vency
Judge by order dated Cctober 8, 1937 adj udi cat ed
Kot wal eshwar insol vent and appointed the first appellant the
Oficial Receiver, Kanpur, as receiver of his estate wth
powers wunder s. 80 of the Provincial |Insolvency Act,
1920--hereinafter called 'the Act’.

The Receiver proceeded in exercise of the powers under s.
33 read with s. 80 of the Act to frame a schedul e of ' debts.
The clains set up by the respondents were challenged by
Kot wal eshwar and a creditor naned Abdul Sayed, but the
O ficial Receiver included the clains of the respondents in
the schedule of debts, for in his view Kotwal eshwar had
admitted the clainms on Cctober 8, 1937 before the Insol vency
Court.

In appeal under s. 68 to the Insolvency Judge the matter
-was remanded to the Official Receiver with directions to
hold a fresh enquiry into the debts due to the respondents.
The Oficial Receiver then held a further enquiry and
rejected the clainms of the respondents | to 3. He held that
it was not proved that Kot wal eshwar had recei ved
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consideration for the three prom ssory notes. In the view
of the Oficial Receiver the docunentary evidence produced
by Kotwal eshwar and the respondents established that the
prom ssory notes were executed by Kotwai -

256

eshwar under the influence of respondents | to 3 and their
servant Amr Hassan and that the evidence including the
books of account of respondents 1 to 3 in support of the
advance of consideration under the pronissory notes was
unreliable.

In appeal against the order of the Oficial Receiver,
the Insolvency Judge, Kanpur directed that the nanmes of
respondents | to 3 be included in the schedule of creditors.
In the view of the Insolvency Judge the presunption of
consi deration arising ~under s. 118 of the Negoti abl e
Instrunents Act supported the rest of the evidence which was
directed to establish the genuineness of the signatures and
the endorsements of execution on the prom ssory notes by
Kot wal eshwar and on the recei pts executed by him and that
the Kachi ~Rokar of the respondents were adequately corr-
borated by the evidence of the <creditors, their wtness
Abdul Rashid and others and that Kotwal eshwar had failed to
di scharge the burden whichlay heavily on himto establish
want of consideration

Agai nst the order of the Insolvency Judge an appeal was
preferred to the District Court, Kanpur. Duri ng t he
pendency of the appeal respondents 1 and 3 were declared
evacuees under the Administration of Evacuee Property Act
and the Assistant Custodian of Evacuee Property in whom
their property had vested was inpleaded as a party
respondent. 1In the viewof the District Court the testinony
of witnesses of the respondents in support of the plea of
paynment of consideration was wunreliable and that t he
adnmi ssion rmade by Kotwal eshwar before the Insolvency | Judge
on Cctober 8, 1937 was procured by the exercise of undue
i nfluence and that the books of account relied upon by the
respondents and the oral evidence in support thereof were
unreliable. The District Judge observed t'hat the
presunption under s. 118 of the Negotiable Instruments Act
in respect of the promissory notes did arise, but it stood
in the circunstances of the case weakened and the burden
shifted to respondents | to 3, to prove affirmatively that
the suns covered by the three promi ssory notes were in fact
paid to the insolvent and that they failed to discharge the
bur den.

Agai nst the order passed by the District Judge, a second
appeal being No. 4 of 1952 was preferred under s 75 (I1.)
proviso 2 of the Provincial Insolvency Act. 1920 to the High
Court -of Allahabad. The Division Bench hearing the -appea
referred the followi ng two questions to a Full Bench. /These
guesti ons were

(1) Whet her the presunption nmentioned in cl
(a) of s. 118, Negotiable Instruments  Act,
1881 can be

257

i nvoked in insolvency proceedings where an
al l eged debt against the insolvent is called
in question by the official receiver or by a
creditor or by the insolvent ?

(2) | f it can be i nvoked, woul d
circunstances tending to nake it doubtful that

consi deration passed under the

egoti abl e
i nstrument even though coupled with a denia
on the part of the naker of the instrunent,

n




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 10

suffice to deprive the creditor of the benefit
of the presunption and require himto prove by
evi dence that consideration did actually pass
?

A Full Bench of the High Court by majority having recorded
an affirmative answer on the first question, the second
appeal was placed for hearing before a Division Bench of the
High Court. The Division Bench observed that the District
Court had recorded certain findings and fromthose findings
it had inferred as a matter of law that the statutory
presunption under s. 118 of the Negotiable Instruments Act
stood rebutted. The High Court then observed

"The correctness, or otherw se, of t he
prelimnary inference must need (sic) be
considered first. Scrutiny of that inference
shoul d however be prefaced with t he
observation that it is open to question not
onl'y because the various findings, or at |east
the material ones, described as circunstances
by the court bel ow, whereon that inference was
based suffer fromone or the other of the
| egal defects -pointed out above, but also
because the inference drawn by that court as a
result of its view that the statutory
presunption stood rebutted was a finding on a
guestion of |aw and not on a question of fact.
That inference, or finding, of the court bel ow
was that the onus of proving consideration had
shifted on to t he
creditors. . . . . . < . A finding
which has to draw on a rule of law for the
recording of it or for the ascertainnment of
its truth is a finding on aquestion of |aw,
any other a finding on aquestion of ' fact.
The finding that onus has shifted has to draw
on the rules of pleading and proof, of
procedure and evidence, for the recording of
it as well as for the ascertainment of its
truth. It is therefore a finding ‘on a
guestion of law "
The Court then held that in the case before it "not only had
the insolvent failed to displace, or even to weaken, ~the
presunption in favour of the creditors under s. 118 of the
Negoti abl e I nstru-
258
ments Act, but the consideration stood fully established,
even if there was no initial presunption in favour of the
creditors, by the evidence adduced by them and by the
i nsolvent’s own adm ssion." Wth special |eave, this -appea
is preferred by the Oficial Receiver and Kotwal eshwar .,
The District Court found on the evidence “that the
i nsol vent’ s father died in 1933 |Ieaving consider abl e
properties, that the insolvent was at the tine of his
father’s death a young nan about 20 years of age,
i nexperienced and open to all the tenptations of early life,
that the insolvent "got mxed up" with Amr Hassan and
others and "they initiated himinto the nysteries of w ne
and wonen", that although the prom ssory notes were not
executed ",under the influence of drink" there were grounds
for holding that he was under the influence of Amir Hassan
when he signed them that it was significant that the three
prom ssory notes were executed in quick succession and at
that tine the insolvent was already indebted to other
creditors to the extent of Rs. 6,000 that the respondents
had no previous business relations with the insolvent, that
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although the creditors knew that the insolvent’s share in
the property left by his father was only Rs. 28,000 to Rs.
30,000 and that he was joint in estate with his brother, no
kind of security was taken fromthe insolvent, nor was any
enquiry made whether the said property was encunbered or
not, that respondent 3 Abdul Wahid admitted that about 21
nonths after the execution of the promssory note dated
Septenber 28, 1935 he cane to know that the insolvent was
executing "bogus and fictitious prom ssory notes" in favour
of his friends to defraud his real creditors, and therefore
it was incredible that further sums should have been
advanced under the two subsequent prom ssory notes of the
aggregate value of Rs. 7,500, that the insolvent was "fairly
well off for his ordinary needs" and there was no apparent
reason why he shoul d have borrowed those considerable suns
of noney, that the respondents did not have sufficient funds
or resources with themto advance either the anpunts covered
by the three prom ssory notes or those wunder the prior
prom ssory notes _of Septenber 4, 1935 and Septenber 15,
1935, that the thunb inpression of the insolvent had been
taken in addition to his signatures on the promnissory note,
and that his signatures were also obtained on the Rokar
Bahi, that the oral evidence produced by the respondents in
proof of the paynment of consideration did not inspire
confidence, that /the admission of the insolvent dated
October 8, 1937 on the foot of which the order of
adj udi cation was | passed appeared to -have been nmde in
suspi cious circunstances and it was an erroneous adm ssion
and therefore did not bind the insolvent and that the Bah
259

Khatas of the creditors were of a suspicious character. AR
these findings were findings of fact. ~The District Court
inferred fromthe facts found that the statutory presunption
under s. 118 of the Negotiable Instrunents Act had been
weakened and the burden which l'ay upon the insolvent was
di scharged and it was not open to the H gh Court exercising
jurisdiction under s. 75(1) proviso 1, nor even under
proviso 2, of the Provincial Insolvency Act to set ‘aside the
judgrment of the District Court, for it is well settled that
the question whether a statutory presunption is rebutted by

the rest of the evidence is a question of fact : \Wali
Mohamad v. Mhammad Bakhsh (1).
This would be sufficient to dispose of the appeal- But

the question whether the O ficial Receiver is bound to give
effect to the statutory presunption in. respect of a
negoti abl e i nstrument arising under s. 118 of the Negotiable
Instrunments Act when the negotiable instrunent is sought to
be relied upon by a creditor in the course of the insol vency
proceeding in proof of the debts to be entered in the
schedule of creditors, has been fully argued before us and
as the H gh Court has overruled an earlier decision of that
Court: Ram Lal Tandon v. Kashi Charan (2), and ‘as the
guestion is of some inportance, we deem it necessary to
express our opinion on that question
Section 33 of the Provincial Insolvency Act by the first
subsecti on provides :
"When an order of adjudication has been nade
under this Act, al | per sons al | egi ng
thenselves to be creditors of the insolvent in
respect of debts provabl e under this Act shal
tender proof of their respective debts by
produci ng evi dence of t he anount and
particulars thereof, and the Court shall, by
order, determi ne the persons who have proved
thenselves to be creditors of the insolvent in
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respect of such debts, and the anmpunt of such
debt s, respectively, and shall franme a

schedul e of such persons and debts :

The Act inposes a duty upon the court to frame a schedul e
of creditors and of the debts due to them which are provable
under the Act. For that purpose the court has to hold an
enquiry into the debts due by the insolvent which are
provabl e.

A proceeding under s. 33 of the Provincial |nsolvency Act
is not a proceeding between the insolvent and the proving
creditor.

(1) L.R 57 I.A 86, 92.
(2) A1.R 1928 All. 380.

260
The proceeding is between the creditors represented by the
official receiver and the insolvent. VWen a creditor,

seeki ng to prove a debt relying upon a negot i abl e
i nstrument, or other evidence makes a claimfor inclusion of
the debt dueto him the court, or where he is authorised
the receiver of  the estate of the insolvent, has to be
satisfied about the existence of the debt, the anpunt due,
its particulars and that it is provable in insolvency.
Section 33 does not indicate the quantum of proof which may
be regarded as sufficient to prove a debt. A court may
accept in proof of a debt a registered letter to the court
and an affidavit verifying the debt (see s. 49 of the Act).
That however is a matter of procedure, and does not |ay down
as to what is sufficient to prove the debt. [In each case it
is for the court or the receiver (Subject of course to
review in the manner provided by the Act) to consider
whet her the debt of which the creditor clains inclusion is
proved. The decision of the question nust- of ' necessity
depend upon the circunstances and the evidence led to prove
the debt.

In the present case the Hgh Court by majority took the
view that in a proceeding under s. 33 when the pronissory
note is brought before the Court by the promsee, a
presunption t hat the promssory note was nmade for
consideration arises wunder s. I 8 of the  Negotiable
Instrunents Act and unless that presunption is rebutted by
the prom ssory by other creditors or by the receiver that
the ampbunt for which the prom ssory note is executed nust be
included in the schedule. 1In so holding the H gh Court pri-
marily relied upon absence of any reference to the nature of
the proceeding in which the presunptions are required to be
raised in relation to negotiable instrunents.

I't,,must be noticed in the first instance that presunption
under s. 118 of the Negotiable Instrunments Act is a

presunption of consideration : it does not in_ all ~ cases
prove the quantum of debt due by the insolvent at the date
of insolvency. The Insolvency Court has, it<-nust be

renmenbered, to ascertain whether a debt is due by the
i nsol vent, whether the debt is provable in insolvency, and
the quantum of the debt due at the material date. |In making
this enquiry inits three aspects even the judgnent of a
court against the debtor nay not be regarded as bi ndi ng upon

the Court. In Ex Parte Lennox(1), it was held that a
judgrment which the judgment debtor cannot set aside, nay
still be subjected to investigation by the court of

Bankruptcy to enquire whether the debt on which the judgnent
was founded was a good debt, and if the Court be satisfied
that it was not, the Court may refuse to make a receiving
(1) [1885]16 Q B.D. 315,

261

order in respect of the debt. The principle of that case
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was extended in In Re. Fraser Ex Parte Central Bank of
London(1). It was held in that case that "upon the hearing
of a creditor’'s petition for a receiving order against a
judgrment debtor, the Court of Bankruptcy has power, at the
instance of the debtor hinself, to go behind the judgnent
and to inquire into the validity of the debt, even though
the debtor has previously applied in the action to set aside
the judgnent, and his application has been refused, and the
refusal affirnmed by the Court of Appeal." Lord Esher, M R,
observed at pp. 636-637
"The decision (Ex parte Lennox) is based upon
the highest ground-viz., that in naking a
receiving order, the Court is not dealing
sinmply between the petitioning creditor and
the debtor, but it is interfering with the
rights ~of his other creditors, who, if the
order is made, will not be able to sue the
debtor for their debts, and that the Court
ought “'not to exercise this extraordi nary power
unless it is satisfied that thereis a good

debt due to the petitioning creditor. The
exi stence ~of the judgnent is no doubt prima
facie evidence of a debt; but still the Court

of Bankruptcy is entitled to enquire whether

there really is a debt due to the petitioning

creditor."
A debt to be entered in the schedule nust therefore be a
real debt. A judgnent against a debtor whichis sought to
be relied upon in proving a debt does not  necessarily
establish the existence of a real debt for the judgnent may
have gone by default, it may have gone by consent or it nmay
have been procured for any other reason. |In  a proceeding
relating to proof of debts the question which arises being
not one between the insolvent and the proving creditor
alone, the rights of other creditors of the insolvent have
of necessity to be considered. Even if for sone reason the
debtor hinself is estopped fromdenying the debt there will
be no estoppel against the Insolvency Court.
The Court therefore in each case has jurisdiction to
i nvestigate whether there is a real debt: whether production
of a judgnent or a negotiable instrument or other evidence
may be regarded as sufficient to regard the debt as proved
is a mtter for the Insolvency Court to decide: The
guestion is not to be adjudged in the |ight of any estoppe
whi ch may operate against the insolvent or of any
presunmption. The Court in a given case nay rely merely upon
a judgnent or a negotiable or other instrunent, ~and admt
the debt to the schedul e not because there is an estoppe
1. [1892] 2 Q . B.D 633.
L2Sup./ 64-4
262
agai nst the Receiver or the other creditors, or presunption
of law in favour of the evidence produced, but because in
its view in the light of the circunstances no further
enquiry beyond proof of the judgnent or negot i abl e
i nstrunment or other docunment evidencing the debt and proof
of non-satisfaction of the debt since the date thereof s
sufficient. The Court has power, however, to insist upon
proof of the debt apart fromthe judgment or the negotiable
or other instrunent. The reasonis that the Insolvency
Court with a viewto effectively distribute the estate of
the insolvent anbng the creditors is entitled to go behind
outward forns of transactions and to ascertain the truth of
the debts sought to be proved, and the estoppel to which the
i nsolvent may have subjected hinself wll not prevai
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agai nst the Receiver. Wether the power should be exercised
in the case of a judgnent debt in a given case depends upon
the discretion of the Court which has to be exercised on
sound judicial principles. It is true that the Court
ordinarily; does not go behind a judgment against the
debtor, on a bare suggestion by the debtor that the debt
which is nmerged in the judgnment did not exist or was bad.
There nmust undoubtedly be circunstances prima facie
justifying an enquiry There must appear sonething that the
judgrment was procured by fraud or collusion, or that there
has been m scarriage of justice But a nere irregularity or
error in formwll not be a sufficient reason for going
behi nd the judgnent.

Wen a debt secured by a promissory note is sought to be
proved, the Insolvency Court must enquire into the reality,
and the quantum of consideration. Wat shape this enquiry
may take will depend upon the circunstances of the case. In
a given case the Insolvency Court may regard an affidavit
setting out -the particulars ,of the debt, and affirmng
execution of the prom ssory note by the insolvent, and
asserting  non-satisfaction of the debt, as sufficient In
ot her cases, the Court may enter upon a fuller enquiry which

the circunstances of the case may demand. But in all cases
of proof of debts wunder s. 33 the burden is wupon the
-creditor. That burden may be di scharged by the affidavit

of the creditor viewed in the light of ‘a presunption which
the Court may raise under s. 114 of the Evidence- Act, that

a bill of exchange accepted or -endorsed, was for good
consideration. |If that be the true effect of. s. 33 of the
Provincial Insolvency Act, and we think both on. principle

and authority that is the true effect, of necessity the
presunption under s. 118 of the Negotiable Instrunents Act
that every negotiable instrunent was made or drawn for

consi deration cannot avail against the Receiver ' of the
estate of the insol vent
263

It is true that s. 118 of the Negotiable Instrunents
Act, unlike s. 119 to s. 122 which occur in Ch. X/ll, does
not refer to a proceeding in suit where the various
presunptions directed have to be raised. The section is
undoubtedly in terns general. But there is no reason to
suppose that it was intended to apply to a proceeding which
is not inthe nature of a civil dispute between the parties
to the negotiable instrument or their privies. The
Negotiable Instruments Act is intended to codify the |[|aw
mer chant relating to 'dealings concer ni ng negoti abl e
instruments. The presunptions which are raised under s. 118
do undoubtedly set out special rules of evidence relating to
negoti abl e instruments, but in our opinion the nature of the
presunptions fromtheir very nature operate in favour of or
against the parties to the negotiable instrunment “or their
privies and cannot generally apply to persons who 'do not

claim under the parties to the instrument. In  Anunol us
Nar ayana Rao v. Chattaraju Venkatappayya(l) it was observed
by Varadachariar J., that a suit on a promssory note

instituted against an undivided son of a H ndu prom sor
governed by the Mtakshara |law after the latter’s death
cannot be regar ded as one against the heirs or
representatives of the promi sor, because it only seeks to
enforce the H ndu | aw theory of pious obligation of the sons
in respect of the property which the sons have taken by
survivorshi p. The pious obligation can arise only on the
assunption of the existence of a debt due by the father and
in such a case the onus of proving the existence of the debt
must prima facie be laid on the creditor who can call in aid
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the presunption permssible under the general law of
evi dence, nanely, s. 114 of the Indian Evidence Act and not
t he presunption wunder s. 118 (a) of the Negot i abl e
Instrunments Act. The | earned Judge observed

"Though this section is not, |ike sections 119
to 122, limted in terms to a suit wupon the
instrunment, it seens only reasonable to hold

that the special rules of evidence laid down
in section 118 must have been intended to
apply only as between the parties to the
instrument or those claimng under them In
ot her cases the presunption can only be in the
terms enacted in section 114 of the Evidence
Act (vide illus. ¢) which by the use of the
expression 'nmay presunme |leaves it to the Court
to apply the presunption or not according to
ci rcumst ances. "

(1) I.L R [1937] Mad. 299.

264

Secti'on” 114 of the Indian Evidence Act authorises the

Court to presune the existence of any fact which it thinks

likely to have happened, regard being had to the conmon

course of natural events, human conduct and public and

private business in their relation to the facts of the

particular case. Under the third illustration of s. 114 the
Court nmay presune /that a bill of exchange accepted or
endorsed was accepted for good consideration. But the

section provides, that the, Court shall also have regard to
other material facts in considering whether the maxim does

or does not apply in the particular case before it. It is
therefore open to the Court to consider in its proper
setting, the fact that the drawer of a bill of exchange was

a man of business, and the acceptor was a young and i gnorant
person conpl etely under the forner’s influence. This is one
illustrative fact which the Court may consider in |raising
the presunption. There may be other circunstances which may
also justify the Court in declining to rai'se the
presunption. M. Pathak for the respondents urged'that the
I ndian Evidence Act was enacted in 1872 and the  Negoti abl e
I nstrunents Act having been enacted in 1881, and as the two
provisions conflict or overlap, s. 118 of the -Negotiable
Instrunments Act must supersede S. 114 of the Evidence Act.
We are unable to accept that contention. Undoubtedly S 114
of the Evidence Act is a general provision which enables the
Court to presune, though not obliged to do so, that a bil
of exchange or a prom ssory note were founded ona good
consi der ati on. Section 118 of the Negotiable Instrunents
Act, however, enacts a special rule of evidence which
operates between parties to the instrunent or persons
claimng under themin a suit or proceeding relating to the
bill of exchange and does not affect the rule contained in
s. 114 of the Evidence Act, in cases not falling within s.
11 8 the Negotiable Instrunents Act.

In our view the H gh Court was in error in holding that a
statutory presunption of consideration arose in favour  of
t he respondents in the proceedings under S. 33 for
settlenent of the schedule of creditors, and the Receiver
exercising power under S. 80 of the Act was bound to adnit
the debts in the schedule if the insolvent or the other
creditors failed to displace that presunption

The appeal nmust therefore be allowed, the order of the
High Court set aside, and the order of the District Court
restored, with costs in this Court.

Appeal all owed
265
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