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ACT:

Seniority in and 'claim to a post-Wen there is re-
designation of postsin the integrated structure, claim
shoul d be tested with reference to the post previously held
and pay scale and the equated post and scal e under the new
structure.

HEADNOTE:

The respondent was working wunder “the Mysore Transport
Department as a Store Keeper in the grade of Rs. 75-5-100.
Pur suant to the State Reorganisation Act, 1956 sorme
territories belonging to the existing States of Bonbay and
Hyderabad were nmerged in the State of Msore and this
resulted in the transfer of certain enployees ‘of / Hubl
regi on of Bonbay State and Rai chur section of the Hyderabad
State Road Transport departnent to the services of the
Mysore State Road Transport Department. The grades of pay
of the existing units were |lower than the grades of  pay
governing the incomng transferred wunits which caused
consi derabl e di scontent anbng the enpl oyees of the existing
units. Utimitely an Industrial Trace was signed on 10-1-
1958 which was to becone effective from 1-4-1957, under
which the scales of pay attaching to different posts were
revised irrespective of the transport service the incunbents
of those posts bad cone. On 8-3-1958 the State . Governnent
on a consideration of several factors, published a /fresh
equati on of posts with corresponding scales of pay. - In this
new di spensation, the post held by the respondent i.e. Store
Keeper in the scale of 75-5-100 cane to be equated with that
of an Assistant Store-Keeper in the scale of Rs.
92-8-140-10-180. The respondent gave his option to the new
scales from 1-4-1957 and therefore his pay was fixed @ Rs.
132/- in the scale of Rs. 92-180. Thereafter, he was
tenmporarily pronoted as Store Keeper in the grade of Rs.
124-220 and reverted as Junior Assistant and was again
tenmporarily pronoted as Store Keeper. A wit petition filed
by the respondent claimng seniority as Assistant Store
Keeper under the new equation over <certain others were
dismissed in 1961. The respondent then filed a wit
petition that he may be put in the scale of Store Keeper
w.e.f. 1-4-1957 by virtue of the fact that the post which he
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hel d was designated as "Store-Keeper" prior to the
Industrial truce. The Wit Petition failed before a single
Judge but was allowed by the Division Bench of the Karnataka
H gh Court.

Al'l owi ng the appeal by special |eave the Court

Per Fazal Ali J. (On behal f of Jaswant Singh and hinsel f)
HELD : 1. The Hi gh Court over-looked two inmportant facts
(1) that the post of Store Keeper at the tine of the
industrial truce did not carry the same scale as the post of
Store Keeper under the new di spensation which cane into
exi stence on 26-6-1958 nor was this new post contenpl ated at
the time when the industrial truce was signed which was siXx
nonths before this event; (2) that the respondent hinself
has accepted the terns of the circular giving himthe option
and had chosen to opt for the new schenme as a result of
whi ch he was given the scale of Rs. 9.2-180 and his salary
fixed @Rs. 132/- p.m [724 F-Q

(b) The grievance of the respondent, if any, was purely
illusory. The substantive post held by the respondent was
bel ow the post of Store Keeper and until he had by regular
pronoti on- reached the hi gher post he could not claimto be
appointed to the new post of Store Keeper which carried a
hi gher scal e,

722

nanely Rs. 124-220. The nere fact that the respondent had
of ficiated on the post of Store Keeper in a purely tenporary
capacity would not clothe himwith aright to the post of
Store Keeper. 1In fact, the previous wit petition filed by
the respondent was di sm ssed by the Hi gh Court on the ground
that the respondent could not claimany seniority to the
post of Store Keeper. In these circunstances, therefore,
neither in law nor according to rules could the respondent
be entitled to be appointed pernanently to the post of
Store Keeper. [724 G H, 725 A

(c) The respondent could not claimthe scale of the post
which was actually held by himafter he had exercised his
option and in this regard his equival ent post woul d be that
of an Assistant Store Keeper or a Senior Assistant. The
post of a Store Keeper being a higher one could not be given
to the respondent until he earned it in due course of his
promotion. [725 B-(

Per Pathak 1.. (Concurring).

1. (a) The H gh Court has omtted to note that in
considering the claim of the respondent to a particular
grade of pay, the terns of the |Industrial ~Truce have
perforce to be appliedin the light of the equation of
posts. The equation of posts effected wunder the States
Reor gani sati on Act constitutes a fundamental feature of the
enpl oyment structure in the Mysore State Road Transport
Depart ment . The equation of posts was necessitated by the
coning together into one departnent of enployees from
different transport services hailing fromdifferent 'regions
and previously operating under different Governnents. Bot h
the revised grade of pay set forth in the Industrial Truce
and the newly determ ned equation of posts were inspired by
the need to harnonise the terms and conditions of service
bet ween enpl oyees drawn fromthe different units. [727 C D
(b) The High Court erred in considering the terns of the
Industrial Truce only. The H gh Court should have first
determ ned what was the equated post in the integrated
structure which corresponded to the post of Store Keeper in
the Bangalore Transport Service held by the respondent.
Havi ng deci ded what was the equated post in the integrated
structure, the H gh Court should then have discovered what
was the scale, of pay attaching to that post. That is the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 8

scale of pay by which alone the respondent can Jay claim
[ 727 D E]

(c) In as much as the post of Store Keeper in the Bangal ore
Transport Service wth the grade of Rs. 75-5-100 stands
equated with the post of Assistant Store Keeper with the
grade of Rs. 92-8-140-10-180, it is the latter post and the
grade of pay to which the respondent is entitled with effect
from April 1, 1957. H's claimthat he should all along be
treated as holding the post of store keeper in a
substantive. capacity, and to be paid, therefore, on that
basis is without substance. [727E-F]

JUDGVENT:

ClVIL, APPELLATE JURISDICTION : Civil Appeal No. 2484 of
1968.
Appeal by Special Leave fromthe Judgment and Order dated
22-3-1968 of the Mysore High Court . in Wit Petition No. 1221
of 1965.

S. V. CGupte, Attorney Ceneral and J. Ramanurthi for the
Appel | ant .

R B. Datar and (M ss) Farhat Qadri for the Respondent.
The Judgrments of the Court were delivered by

FAZAL ALlI, J.-Thi's appeal by special Ileave is directed
agai nst the judgnent of the Karnataka High Court dated 22nd
March, 1968 and arises in the follow ng circunstances.
The appellant was an enpl oyee of the Bangalore Transport
Conpany and entered service as far back as 1944. On 28th
Sept enber ,

723

1956 t he Bangal ore Transport Service Act was passed by which
the Bangalore Transport Conpany was taken over by the
Gover nnment . Nearly a month later, that is on 1st Cctober,
1956, the Conpany becane a departnent of the CGovernment and
at that tinme the respondent was working as Juni or Assistant
in the grade of Rs. 75-5-100. On the reorganisation of the
States on 1st Novenber, 1956 various enpl oyees from  other
regions were transferred to the Msore Road Transport
Corporation and various units were amalganmated with the
Mysore Governnent Transport Departnent. In view of the new
di spensation it became necessary to bring about a radica
change in the pay structure of the enployees. Utimtely a
settlenent was arrived at and an industrial truce was signed
on 10th January, 1958 which was to beconme effective from 1st

April, 1957 and the respondent was placed in the grade of
Rs. 92-8-180. At this tine the designation of the post of
the respondent was that of a Store Keeper. On the 8th

March, 1958 the State CGovernnent after a consideration of a
| arge nunber of factors published a fresh equation of /posts
with corresponding scales of pay. 1In this new dispensation
the post held by the respondent cane to be equated with that
of an Assistant Store Keeper. On 26th June, 1958 the Mysore
"Government Road Transport ’'Departnent hereinafter referred
toas MGRT.D. issued option forms to the enpl oyees to opt
for the newscales if they so like with effect from 1st
April, 1957. In consequence of this arrangement a circular
No. 12 of 58 dated 26th June, 1958 was issued whi ch nRy be
extracted thus :-

"As per Clause 7 of the Industrial Truce

signed on 10th January, 1958, all enployees

shall have the option to cone on to the new

pay scales or to remain on their present pay

scales with effect from1st April, 1957.

Unit Heads are therefore instructed to inform
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all the enployees to declare their option on
the basis of the provisional equation of posts
by executing the printing fornms sent herewth.
In case any changes are made in the fina

equation, the affected persons will be given
the right to revise their option if they find
that they are adversely affected by the
, changes nmade.

Upon the staff exercising the option the Unit
Heads of Hubli, Belgaum Bijapur and Rai chur
will arrange to refix the salaries of the
staff in the categories nentioned in Circular
Letter No. 8 of 1958. In the case of staff of
B.T.S. and Bangal ore Divisions, the Unit Heads
will arrange to refix the, pay of all staff
with weightage and give effect to these from
1st July, 1958. The arrears which will be due
to~ staff on account of the refixation of pay
with “weightage in the case of Bangalore &
B.T.S. Divisions and fixation of pay in the
case of those in the categories of Ex.

Hyderabad ~and Ex. B.S.R T.C. nentioned in

Circular 8 of 1958 will pend finalisation of
equat ion of posts,

724

Al  paynents made will ~be provisional and

subject to the necessary adjustnents on the

finalisation of equation "of posts."
It is not disputed that the respondent chose to abide by
this circular and exercised option in favour of the new
scal e and accordingly his pay was fixed at " Rs. 132/- in the
scale of Rs. 92-180. Thereafter, the respondent was
temporarily pronoted as Store Keeper and was reverted as
Juni or Assistant and was again tenporarily pronoted as Store
Keeper. On 1st August, 1961 the appellant corporation came
into existence and on 12th Decenber, 1961 a petition filed
by the respondent claimng seniority as Assistant Store
Keeper under the new equation over certain others was
di smi ssed. Two vyears thereafter the respondent filed a
petition in the H gh Court of Karnataka praying that he nay
be put in the scale of Store Keeper with effect from 1-4-
1957 and a wit of mandanus be issued for —enforcing the
terns of the industrial truce regarding the scale of the
respondent. The wit petition failed before the Single
Judge but was allowed by the Division Bench which issued the
wit as prayed for. The State noved the Hgh Court for
grant of a certificate of fitness for |leave to —appeal to
this Court which having been refused the appellant. got
special leave fromthis Court and hence this appeal.
The short point contended by the Attorney General was that
in the new dispensation the post of Assistant Store Keeper
was equivalent to the post of others Keeper which was in
exi stence at the time when the industrial truce was entered
into and, therefore, the respondent could have no grievance
if he was given the equival ent post and scale particularly
when he chose to opt for the new scale under the new dis-
pensation. The Division Bench of the High Court appears to
have gone on the bare description of the post held by the
respondent at the tinme of the industrial truce rather than
the substance of it. The High Court thought that if the
respondent was a Store Keeper until the industrial truce he
shoul d have been appointed as Store Keeper even under the
new dispensation, In comng to this finding the H gh Court
seenms to have overlooked two inportant facts : (1) that the
post of Store Keeper at the time of the industrial truce did
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not carry the same scale as The post of Store Keeper under
the new di spensati on which cane into exi stence on 26th June,
1958, nor was this new post contenplated at the tine when
the industrial truce was signed which was six nonths before
this event, (2) that the respondent hinmself had accepted the
terns of the circular extracted above and had chosen to opt
for the new schene as a result of which he was given the
scale of Rs. 92-180 and his salary was fixed at Rs. 132.00

p.m Thus the grievance of the respondent, if any, was
purely illusory. The post substantive post held by the
respondent was bel ow the post of Store Keeper and until he

bad by regular promotion reached the higher post he could
not claimto be appointed to the new post of Store Keeper
which carried a higher scale, nanely, Rs. 124-220. The nere
fact that the respondent had officiated on the post of Store
Keeper in a purely tenporary capacity would not clothe, him

with a right tothe post of Store Keeper, 1In fact, the
previous wit petition filed by the.
725

respondent ~was dism ssed by the High Court on the ground
that the respondent could not claimany seniority to the
post of Store Keeper. 1n these circunstances, therefore,
neither in law nor according to rules could the respondent
be entitled to be appointed permanently to the post of Store
Keeper. M. Datar appearing for the respondent subnmitted
that since wunder the industrial trucethe post of Store
Keeper was created and given to the respondent he nust be
deenmred to have been duly pronoted to the post of Store
Keeper in the new di spensation. ~ This argunment - however is
based on a serious m.sconception of the previous  history
and the facts nentioned above. The respondent could not
claim the scale of the post which was actually held by him
after he had exercised his option and inthis regard his
equi val ent post would be that of an Assistant Store Keeper
or a Senior Assistant. The post of a Store Keeper being a
hi gher one could not be given to the respondent until he
earned it in due course of his/  pronotion. W /do  not,
therefore, find any substance in the argunent of the |earned
counsel for the respondent.

It was secondly urged by counsel for the respondent that
even though he was officiating in a tenmporary capacity _as
Store Keeper he was not given the sane salary as adnissible
to Store Keeper during the period of his officiation. No
such plea appears to have been taken by the appell ant either
in the Hgh Court or in his petition for special” leave in
this Court. Mor eover, the Attorney General showed us a
chart of the pay drawn by the respondent which shows that he
did get the full pay of a Store Keeper while he was
temporarily pronoted as such. For these reasons /this
contention is also overrul ed.

For the reasons given above, the appeal is allowed and the
order of the Hi gh Court dated 22nd March, 1968 is set | aside
and the wit petition filed by the respondent in the  Hi gh
Court is dismssed. In view of the order, granting special
| eave costs are to be paid by the appellants.

PATHAK, J.-1 agree that the appeal should be all owed. The
respondent joined as Assistant Store Keeper in the Bangal ore
Transport Conpany in 1944. 1In 1950, he was pronoted to the
post of Store Keeper in the grade of Rs. 75-5-100. Sone
years later on Cctober 1, 1956, the wundertaking of the
Bangal ore Transport Conpany was taken over by the Msore
State Governnment and operated as the Bangalore Transport
Servi ce. The respondent becane a Store Keeper in the
enpl oyment of the Msore Governnent Road Transport
Department by virtue of Section 8 of the Bangalore Road
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TransPort Service Act, 1956 on the sane ternms and conditions
of service as enjoyed by himbefore. On Novenber 1, 1956

pursuant to the States Reorganisation Act, 1956 some
territories belonging to the existing States of Bombay and
Hydr abad wer e nmerged in the State of Mysor e. In
consequence, wth effect fromJanuary 1, 1957 certain em
pl oyees of the Hubli region of the Bonbay State Road
Transport Corporation and of the Raichur Section of the
Hyder abad CGover nirent Road Transport Depart nment wer e
transferred to the service of the Mysore GCovernnent Road
Transport Departnent. The grades of. pay of the existing
units were | ower than the grades of pay governing

726

the incomng transferred units, and apparently there was
consi der abl e di scontent ‘anbng the enpl oyees of the existing
units-. Utimtely,  an Industrial Truce was reached on
January 1, 1958, under which the scales of pay attaching to
different  posts were revised irrespective of the transport
service fromwhichthe incunbents of those posts had cone.
A Store Keeper and a Seni or ‘Assistant were given the grade
Rs. 1248-140-10-220, and a Junior Assistant was given the
grade Rs. 92-8-140-10-180. It may be nentioned that a
Juni or Assistant attached to the Store Section is described
as an Assistant Store Keeper. The scales were to take
effect fromApril /1, 1957. dause 7 of the Truce declared
that "all enployees shall have the option to cone on to the
new pay scales or to remain on their present pay scales,
with effect from1-4-1957." Concurrently, proceedings were
al so under way for the equation of posts with a viewto com
pl eting the process of integration of the transport
enpl oyees under the States Reorganisation Act. The fina

equati on of posts was published on March 8, 1958,  and the
enpl oyees were inforned that the option was to be exercised
on the basis of this equation. According to the equation

the post of Store Keeper in the Bangalore Transport Service
with the grade Rs. 75-5-100 stood equated with the new post
of Assistant Store Keeper with the grade Rs. 92-8-140-10-
180. It is relevant to note that this was the /grade
attaching to the post of Assistant Store Keeper in the
Bonbay State Road Transport Corporation. Plainly, the post
of Store Keeper held by the respondent in the  Bangal ore
Transport Service in the grade Rs. 75-5-100 stool equated
with the post of Assistant Store Keeper (i.e. ~Junior
Assistant) with the grade Rs. 92-8-140-10-180.

On June 26, 1958, the Mysore Governnment- Road Transport
Department issued a circular letter to all enployees,
pursuant to clause 7 of the Industrial Truce, declaring that
they had the option to cone on to the new pay scales or to
remain on their present pay scales with effect fromApril 1,
1957. Reference was nade to the equation of posts which had
already been effected. It was in this context “that the
respondent exercised his option on Septenber 8, 1958, and
having regard to the terns in which the option was
expressed, the only inference which can be reasonably drawn
is that he opted for the new scal es of pay, and on the basis
of the equation of posts. That necessarily inplies that he
accepted the scale of pay attaching to the corresponding
equat ed post of Assistant Store Keeper. It may be nentioned
that subsequently an order dated Cctober 4, 1958 was issued
by the Msore Road Transport Departnment pronoting the
petitioner, who was described therein as an Assistant Store
Keeper. tenporarily to officiate as Store Keeper on the pay
scale attaching to that post. On January 6, 1959, be was
reverted to his substantive post of Assistant Store Keeper

On March 3, 1959, be was again tenporarily pronoted to the.
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post of Store Keeper
On August 1, 1961, the Msore State Road Transport
Corporation was brought into existence and the existing
transport services forming par’. of the Msore Road
Transport Departnent were absorbed as transport services of
the Corporation. The respondent was aggrieved by the pay
granted to him He clainmed the higher pay scal e attached
727
to the post of Store Keeper. The claimwas repelled on the
ground that the respondent held the post of Assistant Store
Keeper on a substantive basis and not the post of Store
Keeper. He filed a wit petitionin the Hgh Court of
Mysore contending that he held the post of Store Keeper
substantively and he should be paid the higher pay scale
attaching to that post. The wit petition was allowed by
the Hgh Court of Mysore on March 22, 1968. The | earned
Judge& of the High Court held that in as nmuch as the
respondent. held the post of Store Keeper on the date of the
I ndustrial Truce, he was entitled to, continue in that post
and to enjoy the revised pay scale pertaining to that Post.
The petitioner Corporation obtained special |eave to appeal
and | eave being granted this appeal is now before us.
It is clear that the H gh Court has omtted to note that in
considering the claimof the respondent. to a particular
grade of pay, the terns of the |Industrial Truce have
perforce to be applied in the light of the equation of
posts. The equation of posts effected wunder the States
Reor gani sation Act constitutes a fundanental feature of the
enpl oyment structure  in the Mysore State Road Transport
Depart ment . The equation of posts was necessitated by the
conmng together, into one. departnent, of enployees from
different transport services hailing fromdifferent ' regions
and previously operating under different Governnents. Bot h
the revised grade of pay set forth in the Industrial | Truce
and the newy determ ned equation of posts were inspired by
the need to harnonise the ternms and conditions of | service
bet ween enpl oyees drawn fromthe different units. The High
Court erred in considering the terns of the Industrial Truce
only. The H gh Court should have first deterni ned what was
t he equated post in the integrated structure whi ch
corresponded to the post of Store Keeper in the  Bangal ore
Transport Service by the respondent. Having decided what
was the equated post in the integrated structure, the High
Court should then have di scovered what was the scale of pay
attaching to that post. That is the scale of pay to ~which
al one the respondent can lay claim |In as nuch as the post
of Store Keeper in the Bangal ore Transport Service with the
grade Rs. 75-5100 stands equated with the post of Assistant
Store Keeper with the grade Rs. 92-8-140-10-180, it i's’ the
|atter post and the grade of pay to which the respondent is
entitled with effect fromApril 1, 1957. H's claimthat he

should all along be treated as holding the post of | Store
Keeper in a substantive capacity, and to be paid, there-
fore, on that basis is w thout substance. It is worth of

note that in an earlier wit petition (wit petition No. 435
of 1961) filed by the respondent in the H gh Court of
Mysore, he <clainmed seniority over other enployees of the
Mysore Governnment Road Transport Departnment, and in their
judgment dismissing the wit petition the |earned Judges
observed that the respondent was an Assistant Store Keeper
"under the new di spensation”.

Towards the end, it was faintly urged on behalf of the
respondent that an order should be nade by us requiring the
appel l ant to make paynment to the respondent on the basis of
the scale of pay attaching to the post of Store Keeper at
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least for the period during which he held that post
temporarily under the new di spensation. On the materia

728
pl aced ’'before wus, it is clear that no such order can be
gr ant ed. The respondent has in fact been paid during that

period on the basis of which he lays claim

Accordingly, the appeal is allowed, the order of the Hgh
Court dated March 22, 1968 is set aside and the wit
petition is dismssed. However; in accordance with the

order of this Court granting special |leave to appeal, the
appel lant shall pay to the respondent his costs of the
appeal

S.R Appeal all owed
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