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ACT:

HEADNOTE

JUDGVENT:

The Judgrment of the Court was delivered by

YOGESHWAR DAYAL, J.- Special |eave granted.

2. Wth the consent of |earned counsel for the parties,

the appeal itself was heard.

3. The respondent is a tenant at the rate of Rs 183.33 per

nonth in the prem ses in dispute i.e. shop No. 50, The Mil

Shima. On March 7, 1983, late Snt Dhani Devi, predecessor-

in-interest of appellant No. 2 and Shri Madan ~Mhan

appellant No. 1, filed an application for eviction of the

respondent on various grounds. One of the grounds on which

the eviction was cl ai ned was

441

non- paynent of rent. It was stated in the evi ction

petition that the respondent was in arrears of “rent~ with

effect from March 1, 1980 to February 28, 1983. The Rent

Controller on July 29, 1986 passed an order of eviction on

the ground of non-paynent of arrears of rent. The operative

part of the said order is as under
“"In the Ilight of nmy finding on issue No. 1
above, the application is allowed on the
ground of non-paynment of arrears of rent and
the petition fails on other grounds. However,
the respondent shall not be evicted from the
premses in question if he pays to t he
petitioner or deposits in this court a sum of
Rs 6,600, being arrears of rent fromMarch 1
1980 to February 28, 1983 @Rs 2,200 p.a. plus
interest thereon @6 per cent p.a. anmounting
to Rs 609.39, up to February 2, 1983 and
further interest on Rs 6,600 @6 per cent p.a.
from March 1, 1983 till August 28, 1986 plus
costs assessed at Rs 100 within a period of 30
days fromtoday."

4. On August 13, 1986 the respondent deposited a sumof Rs
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8, 500 in the court of the Rent Controller, Shin a
According to the appellants, decree hol ders, the anpbunt due
i nclusive of interest and costs up to March 29, 1986 was Rs
8,661.29 and till the date of deposit it worked out to Rs
8,677.79 if the interest was to be cal culated at the ordered
rate till August 13, 1986.

5. According to the appellants the anbunt deposited was
not in accordance with the order of the ejectnent dated July
29, 1986 and was short, and they filed the execution
petition before the Rent Controller seeking possession of
the suit prem ses.

6. On the execution petition being opposed, the Rent
Controller framed the follow ng two issues:

"(a) \Whether the tender nade by the respondent of the rent
amount is short as alleged?

(b) Relief."

7. By an order dated May 18, 1990 the Rent Controller
whi | e deciding issue No. 1 held that the tender nmade by the
respondent was short to the tune of Rs 161.29. However,
while deciding issue No. 2, the Rent Controller allowed 15
days’ tinme fromthe date of the order for deposit of the
sai d anount.

8. The appel | ants being aggri eved by the order of the Rent
Controll er dated May 18, 1990 filed revision petition in the
Hgh Court. It was submtted on behalf of the appellants
that the executing court had no jurisdiction to extend the
time for nmaking good the deficiency off RS 161.29 inasnuch as
since period of 30 days has been fixed by ‘the Himacha
Pradesh Urban Rent Control Act, 1987 (hereinafter referred
to as '"the Act’) itself, the court could not either enlarge
or abridge this period.

9. By the inmpugned judgnent dated Decenber 17, 1991, the
Hi gh Court dismissed the revision petition.. The H gh Court
while interpreting the words "anpunt due" occurring in the
third proviso to Section 14(2)(i) of the Act held that these
words referred to arrears of rent only and do not | include
interest and costs.

10. It wll be noticed that neither of the parties had
chal l enged the order July 29, 1986 by which the order of
eviction was passed on the ground of — nonpaynent of rent
agai nst the respondent but the respondent had been given the
liberty of avoiding eviction provided he deposited the
amounts as stated in the
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order within the period of 30 days fromthe date of the said
order. Before the High Court it was submitted on behalf of
the appellants that the executing court had no jurisdiction
to extend the tine to make good the deficiency in the anpunt
as directed by the order dated July 29, 1986. 't/ was
submitted on behalf of the appellants that since the period
of 30 days had been fixed in the Act itself the court  could
not enlarge or abridge this period. The Hi gh Court  agreed
with this submssion but posed a question for itself,
whet her shortfall of Rs 161.29 which had been ordered to be
deposited constitutes arrears of rent or interest and costs.
Wiile following an earlier decision of the sanme Hi gh Court
reported as Om Parkash v. Sarla Kunmari 1l the H machal Pradesh
High Court interpreted the word "anmount due" occurring in
the third proviso to Section 14(2)(i) of the Act wherein it
had been held that in order to save eviction the tenant is
required to deposit only arrears of rent due at the tine of
filing application for eviction and not arrears of rent
together with interest and costs within the statutory period
of 30 days fromthe date of eviction order. After answering
the question the H gh Court took the view that t he
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deficiency of Rs 161.29 pertains to interest and costs. So
far as the arrears of rent which anmounted to Rs 6,600 for
the period in question i.e. fromMarch 1, 1980 to March 28,
1983 at the rate of Rs 2,200 p.a. is concerned, it had been
deposited within 30 days. In view of this finding the Hi gh
Court was of the view that the respondent was not liable to
be evicted. Hi gh Court also held that the order of the
executing court extending time to deposit Rs 161.29 in
pursuance of its order dated July 29, 1986 is of no
consequence.
11. The relevant part of Section 14 of the
Act may be noticed:
"14. Eviction of tenant.- (1) A tenant in
possession of a building or rented land shal
not be evicted therefromin execution of a
decree passed before or after the comrencenent
of this Act or otherw se, whether before or
after the term nation of the tenancy, except
in accordance with the provisions of this Act.
(2) A landl ord who seeks to evict his tenant
shal |l apply to the Controller for a direction

in that behalf. |If the Controller, after
gi ving the tenant a reasonable opportunity of
showi ng cause against the applicant, is
satisfied -

(i) that the tenant has not paid or tendered
the 'rent due fromhim in respect of the
building or rented land within fifteen days
after  the expiry of the tine fixed in the
agreenment - of tenancy with hislandlord or in
the absence of any such agreenent by the |ast
day of the nmonth next followi ng that for which
the rent is payable:

Provided that if the tenant on the first
hearing of the application for ejectnment after
due service pays or-tenders the arrears of
rent and interest at the rate of 9 per cent
per annum on such arrears together ‘with the
cost of application assessed by t he
Controller, the tenant shall be deened to have
duly paid or tendered the rent wthin tine
af or esai d:

1 (1991) 1 SimLC 45
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Provided further that if the arrears pertain
to the period prior to the appointed day, the
rate of interest shall be calculated at the
rate of 6 per cent per annum

Provi ded further that the tenant agai nst / whom
the Controller has made an order for _eviction
on the ground of non-paynment of rent ‘due from
him shall not be evicted as a result of his

order, if the tenant pays the anount due
within a period of 30 days fromthe date  of
order; or
(ii) to(iv) * * *.or

or (v) * *

* -

the Controller may nmake an order directing the
tenant to put the landlord in possession of
the building or rented land and if t he
Controller is not so satisfied he shall make
an order rejecting the application:"
12. A reading of the aforesaid relevant part of the section
shows that sub-section (1) of Section 14 creates a ban
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against the eviction of a tenant except in accordance wth
the provisions of the Act. The ban is liable to be [lifted.

Subsection (2) of Section 14 provides the circunstances in
which the ban is partially lifted. It contenplates that
where an eviction petitionis filed, inter alia, on the
ground of non-paynment of rent by the |[|andlord, the
Controller has to be satisfied that the tenant has neither
paid nor tendered the rent in the circunstances nentioned in

clause (i) of sub-section (2) of Section 14. He has to
arrive at this satisfaction after giving a reasonable
opportunity of showi ng cause against it to the tenant. But

there nmay be cases where the tenant, on being given notice
of such an application for eviction, may |like to contest or
not to contest the application. The tenant is given the
first chance to save hinself fromeviction as provided in
the first proviso to clause (i) of sub-section (2) of
Section 14. This first proviso contenpl ates that the tenant
may on the first hearing of the application for ejectnent
pay or tender in court the rent and interest at the rate
nentioned in the proviso on-such arrears together with the
cost of application assessed by the Controller and in that
case the tenant is deenmed to have duly paid or tendered the
rent wthin the timeas contenplated by clause (i) of sub-
section (2) of Section 14. Wuere the tenant does not avai
of this opportunity of depositing as contenplated by the
first proviso and waits for an ultinate decision of the
application for ‘eviction on the ground of = nonpaynment of
rent, the Controller has to decide it and while deciding,
the Controller has to find whether the ground contained in
clause (i) of sub-section (2) of Section 14-has been nmde
out or not. If the Controller finds that the ground as
contenpl ated by clause (i) of sub-section (2) of Section 14
is made out, he is required to pass an order of eviction on
the ground of non-paynment of rent due from him A 'second
opportunity to avoid evictionis provided by the third
proviso to clause (i) of sub-section (2) of Section 14. But
the second opportunity is provided after the order of
evi ction. The benefit of avoiding eviction arises if the
tenant pays the "amobunt due" within the period of 30 days of
the date of order.

13. The question is what is the neaning of -the words
"amount due" occuring in the third proviso to clause (i) of
sub-section (2) of Section 14 of the Act.

444

14. It wll be noticed that there is no provision in the
Act for giving powers to the Controller to direct paynent or
deposit of ’'pendente lite rent for each month during the
pendency of the petition for eviction of the tenant. First
provi so to sub-section (2) of Section 14 shows that in order
to show paynent or valid tender as contenplated by clause
(i) of sub-section (2) of Section 14 by a tenant in default,
he has to pay on the first date of hearing the arrears of
rent along with interest and costs of the application which
are to be assessed by the Controller. Surely where a tenant
does not avail of the first opportunity and contests the
eviction petition on the ground of non-paynent of arrears of
rent and fails to show that he was not in default and court
finds that the ground has been nmade out, an order of
eviction has to follow Therefore, it does not stand to
reason that such a tenant who contests a claimand fails to

avoid order of eviction can still avoid it by nerely paying
the rent due till the date of the filing of the application
for ejectnent. The third proviso to clause (i) of sub-

section (2) of Section 14 should also recei ve an
interpretation which will safeguard the rights of both the
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landlord and tenant. The "ampunt due" occurring in the
third proviso in the context will nean the ampbunt due on and
up to the date of the order of eviction. It will take into
account not nerely the arrears of rent which gave cause of
action to file a petition for eviction but also include the
rent which accurmulated during the pendency of eviction

petition as well. |[If the tenant has been paying the rent
during the pendency of the weviction petition to t he
l andl ord, the "amount due" will be only arrears which have
not been paid. The I andl ord, as per the schene of the

section, cannot be worse off vis-a-vis a tenant who was good
enough to deposit in court the arrears of rent together with

interest and costs on the first date of hearing. If the
interpretation given by the H gh Court is accepted the
result would be that the tenant will be better off by

avoiding to pay the arrears of rent with interest and costs
on the first date of hearing and prefer suffering order of
ej ectment after contest and then nerely offer the ampbunt due
as nentioned in the application for ejectment to avoid

evi ction. This could not” be the intention of t he
| egi sl ature.
15. In such cases it will be advisable if the Controller

whi | e passing the order of eviction on the ground specified
in clause (i) of sub-section (2) of Section 14 of the Act
specifies the "anpunt due" till the date of the order and
not nerely leave it to the parties to contest it after
passing of the order of eviction as to what was the anount
due.

16. Surely the Rent Control Acts, no doubt, are neasures to
protect tenants fromeviction except on certain. specified
grounds if found established. ~Once the grounds are nade out
and subject to any further condition which may be provided
in the Act, the tenants would suffer ejectnment. Again the
protection given in the Acts is not to give licence for
continuous litigation and bad bl ood.

17. Surely the legislature which nmade the Act could not
have envisaged that after the parties finish off one round
of litigation, the party should be relegated to another
round of litigation for recovery of rent which accrued
pendente lite. \Whatever protection Rent Acts give they do
not give bl anket protection for "non-payment of rent". This
basi ¢ m nimum has to be conplied with by the tenants. Rent
Acts do not contenplate that if one takes a house on rent,
he can continue to enjoy the sane wi thout paynment of rent.
445

18. The order which the Controller passed was a conposite
order of eviction in the sense that if the tenant wanted to
save hinself fromeviction, he had to conmply with the order
The order which was passed by the Controller cannot be said

to be an order without jurisdiction. It may be a /right
order; it may have been a wong order. It was not-a nullity
that the executing court will ignore it. But at the stage
when the execution application was filed, t he Rent
Controller could not go behind its own order dated July 29,
1986. If the Controller could not go behind its own order

in execution proceedings, surely the High Court could not
also go behind the order in revision against the order of
Controller refusing execution. It was not the appropriate
stage for the H gh Court to exam ne what order ought to have
been passed or to limt the efficacy of the order to its
interpretation of the words "ampbunt due" as nentioned in the
third proviso to clause (i) of sub-section (2) of Section
14. The question which the Hi gh Court posed never arose.

19. M  Thakur, who appeared on behal f of the

respondent submitted:
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(1) that sub-section (2) of Section 14 gives
di scretion to the Controller to pass an order
of eviction or not to pass an order of
eviction even if the ground nmentioned in
clauses (i) to (v) of sub-section (2) of
Section 14 are nade out;
(2) that the order of eviction which was
passed is not the final order in the sense
that it is an interimorder. The final order
is passed only after the expiry of 30 days if
the tenant fails to avail of the second
opportunity provided by the third proviso to
clause (i) of sub-section (2) of Section 14.
20. Wth due respect to |earned counsel for the respondent
we are not able to persuade ourselves to agree with either
of his subnmissions. It is-true that subsection (2) uses the
expression "the Controller may make an order directing the
tenant to put the landlord in possession of the building or
rented land and if the Controller is not so satisfied he
shal | nake an order rejecting the application”.
21. It will be noticed that the Controller is required to
dism ss the eviction application if he is not satisfied as
to the existence of any ground nentioned in clauses (i) to
(v) of sub-section(2) of Section 14 of the Act but where
the Controller is satisfied with existence of any of the
grounds nentioned in clauses (i) to (v) of sub-section (2)
of Section 14 the Controller has no discretion to decline to
pass the order of eviction. In the context in which the
expression " may" is.used it neans "shall". O'herwi se the
section woul d read that "not only the Controller can reject
an application when he is not satisfied with the ground but
is also entitled to dismss the application when he is so

satisfied". Such an intention cannot be attributed to the
| egislature particularly when the consequences of non-
sati sfaction is expressly mentioned. Even i f t he

consequences of non-satisfaction was not mentioned, we are
of the view that the expression "may" occuring would 'stil
nean "shall" and all that would nean is that if the grounds
are not nmade out, he wll be bound to dismss t he
application and if the grounds are made out, he is bound to
pass the order of eviction. |If any other interpretation is
given to the word "may" the section may itself become
subj ect-matter of challenge under Article 14 of t he
Constitution of I ndi a. The Court shal | avoi d an
interpretation which make the provisions violative of the
Constitution, if possible.

446

22. Coming to the second subm ssion, as we ‘have noticed
earlier, clause (i) of sub-section (2) of Section 14 gives
two opportunities to the tenant to avoid eviction. The
first opportunity to avoid eviction is if the tenant avails
of the benefit of first proviso. This opportunity is before

t he passing of the order of eviction. The second
opportunity is after the order of eviction. The order

which is passed for eviction, is final in the sense it is
not an interimorder. |If the tenant avails of the second

opportunity as provided in the third proviso then the order
of eviction becones inexecutable and he saves hinmself from
evi ction.

23. Having found that the question posed and answered by
the Hi gh Court was not relevant at the stage it was posed,
nanely during the execution proceedings and, therefore, the
order is bad.

24. The validity of the order of the executing court dated
May 18, 1990 now needs to be considered. The executing




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 9

court, on consideration of the evidence recorded during the
execution proceedi ngs held that the judgrent-debtor,
respondent, hinself calculated the interest for the period
March 1, 1983 to February 28, 1986 with the result that Rs
161.29 p. was deposited less by the judgnent-debtor and
thought that it had power to extend the time for naking up
the deficiency and accordi ngly extended the tine.
25. So far as the Hi machal Pradesh Hi gh Court is concerned
it has consistently taken the view that the executing court
has no such power since the tinme is fixed by the statute.
R S. Pathak, C J. (as H's Lordship then was) in Krishan
Kumar v. Qurbux Singh2 while interpreting the third proviso
to Section 14(2)(i) of the Act took the view thus:
"It is apparent that the statute itself
provi des a period of 30 days fromthe date of
the order for paynment of rental arrears by the
t enant . On such paynent, t he statute
declares, effect wll not be given to the
orderof eviction. The statute does not |eave
the determnation of the period to the Rent
Controller. It is not open to the Rent
Control I er; when disposing of the petition for
eviction, to make an order either abridging or
enl argi ng the period of 30 days. |Indeed, the
peri od having been determned by the statute
itself,” no order was necessary by the Rent
Controller. There being no power in the Rent
Controller to vary the period nentioned in the
statute, it is apparent that the order made by
himin the execution proceedings is.a nullity.
The Appellate Authority is right inthe view
taken by it."
26. M Thakur, |earned counsel for the respondent, referred
us to Shyanctharan Sharnma v. Dharandas3; (2) Santosh ' Mehta
(Mss) v. Om Prakash4; (3) Ram Mirti v. Bhola Nath5 and (4)
Ganesh Prasad Sah Kesari v. Lakshm Narayan GQupta6 and
submitted that this Court had, in spite of there being no
express provisions to extend tine, taken the view'that the
court has inherent powers to extend time for ~deposit of
rent. We are of the viewthat the reliance placed on these
cases is wholly m spl aced.
2 (1977) 2 RCR 62 (HP)
3 (1980) 2 sCC 151
4 (1980) 3 SCC 610
5 (1984) 3 sCC 111
6 (1985) 3 SCC 53
447
27. It may be noticed that the case of Shyantharan Sharma3
related to the powers of the Court under Section 13(6) of
the Madhya Pradesh Acconmopbdati on Control Act, 1961. Thi s
Act contenplated an eviction petition being filed under
Section 12 and one of the grounds for eviction was for
failure of the tenant to pay or tender within tw nonths
from the date of service of notice of demand of rent —and
Section 12(3) thereof provided that the order of eviction
will not be passed on this ground if the tenant nakes the
paynment of deposit as required by Section 13. Section 13(1)
contenpl ated that when a suit has been instituted on any of
the grounds against the tenant for his eviction, the tenant
shall, within one nonth of the service of sumobns on him or
within such further tine as the court nmay, allow in this
behal f, deposit in the court or pay to the Ilandlord the
arrears of rent and shall also continue to pay, nonth by
nmonth, the future rent as well. Sub-section (5) of Section
13 contenplated that if the deposit was made as contenpl at ed
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by sub-section (1) of Section 13 no order for recovery of
possession should be made on the ground of default in the
paynment of rent. Sub-section (6) of Section 13 provided
that if the tenant fails to pay any ampunt as required by
Section 13 the court had the power to strike out the defence
and proceed wth the hearing of the suit. VWil e dealing
with the powers under Section 13(6) of the said Act this
Court took the view that the court had discretion to strike
off the defence or not even if there is delay in depositing
rent falling due after institution of suit for eviction
The Court held: (SCC p. 154, para 4)
" In case of non-deposit or non-paynent of
rent by the tenant, Section 13(6) vests a
di scretion in the Court to order striking off
the tenant’'s defence against eviction; it
nei ther cl othes the landlord with an automatic
right- to ~an eviction decree nor visits the
tenant with the penalty of such a decree being

automatically passed. |If the court has the
di scretion to strike off or not to strike off
the defence, it has further discretion to
condone the default and extend the time for
maki ng the ~paynent or deposit. Such a
di scretionis a necessary inplication of the
discretion not to strike off the defence. A
di fferent construction m ght | ead to
perversi on of an object of the Act, nanel y

"adequate protection of the tenant’."
28. An express provision for extending time for deposit or
payment was not made in- Section 13(1) because the
consequences of non-payment was proposed to be dealt wth
separately by Section 13(6) and the discretion to extend
time is incidental to the discretion. in the said section to
strike off or not to strike off the defence.
29. This view in Shyanctharan Sharma case’ was foll owed by
this Court in Santosh Mehta case4 and Ram Murti case5 which
were the cases under the Delhi Rent Control Act, 1958, which
also had the provisions simlar to the WMudhya Pradesh
Accomodati on Control Act, 1961 contenpl ating direction by
the court to direct the tenant to pay the —pendente lite
rents which have become due and consequences for not
conplying with such directions.
30. Again the case of Ganesh Prasad Sah Kesari6 related to
the provisions for striking out the defence for failure  of
the tenant to deposit arrears of rent within 15 days of date
of the <court’s order and this Court again followed the
decision in the case of Shyantharan Sharma3.
448
31. These cases have no application where the final ~orders
were passed after satisfaction of the Controller for
entitling the landlord to seek eviction on the- grounds
specified in the Act.
32. M Thakur then submitted that this Court should not
exercise its powers under Section 136 of the Constitution of
India as the rent laws are neant for protection of the
tenants. Rent Control Acts are necessary social neasures
for protection of tenants. The Rent Control Laws have tried
to balance the equity. Landlord is duty bound to satisfy
the ground of eviction mentioned in various Rent Acts and if
he does not satisfy, he cannot get the order of eviction

nerely because the Act restricts his rights. There are
certain Rent Acts which, even when a ground of eviction is
satisfied, still confer powers on the Rent Controllers to

consi der the question of conparative hardship and it is only
in those types of cases, if the Controller is satisfied, he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 9

can decline passing orders of eviction. But if thereis no
such limtations, the Rent Controllers, after the ground of
eviction specified in the Act is nmde out, have no
di scretion to reject the application. Once the order of
eviction is passed, in the circunstances like the present,
the executing court is duty bound to execute its orders. No
guestion of equity or hardship arises at that stage.

33. W are in conplete agreenent with the view expressed by
R S. Pathak, CJ. (as His Lordship then was) in the
af oresai d case of Krishan Kumar 2.

34. In the present case the tenant spared no efforts to
harass the landlords. After the order of eviction dated
July 29, 1986 the matter did not rest there. The tenant
again failed to pay the rent and the landlord was forced to
file another eviction petition on the ground of non-paynent
of rent for the period fromMrch 1, 1983 to Novenber 30,
1986 and it was only after the filing of the said eviction
petition and in order to avoid eviction he deposited the
rent. The matter did not rest ' there even and it was only
after the notice of the special |eave petition was issued in
the present case that the tenant chose to pay the rent from
Decenber 1, 1986 after keeping it in arrears for practically
six years.

35. In view of the aforesaid facts and circunstances of the
case we set aside the inpugned order of the H gh Court dated
May 17, 1991 and the order of the Rent Controller dated My
18, 1990 and direct the Rent Controller, Shima, to issue
the warrants of possession for ejectnent of the respondent
from t he prem ses in di'spute and pl ace t he
| andl or ds/ appel | ants in possession
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