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ACT:

I ncome Tax-Capital Expendi t ur e- Deal er in

conch shells-Lease noney paid for gat hering

shells from sea-Nature of expenditure-Incone-tax
Act, 1922(11 of 1922), s.10 (2)(xy).

HEADNOTE:

The assessee firmecarried on the business in
purchase and sale of conch shells. It obtained a
| ease for 3 years for gathering specified types of
shells from the sea along the coastline abutting
on the South Arcot District. It sought to deduct
the anbunt paid as |ease noney fromits profits
frombusiness on the ground that this was an
expenditure not of a capital nature but wholly and
exclusively laid out for the purpose of business.
under s. 10(2)(xy) of the Income Tax Act.

N

Hel d, (per kapur and Hi dayatul |l ah, JJ., Das,
J. dissenting) that the expenditure was capita
expenditure and could not be deducted from the
profits. The business of the assessee was buying
and selling shells but when it took the lease it
went in for a new specul ative business of fishing
for shells. The anmpunt paid for reserving the vast
coastline for future fishing was not price paid
for obtaining the stock in trade i.e. shells with
whi ch assessee did his business. The anount was
paid to obtain an enduring asset in the shape of
an exclusive right to fish and the paynent was not
related to the shells.

Mohanl al Har govind v. Conmi ssi oner of I|ncomne-
tax, C. P. & Berar, (1949) 17 I. T. R 473(P. C.),
di sti ngui shed

Pringle Industries Ltd., Secunderabad v.
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Conmi ssi oner of |ncone-tax, Hyderabad, [1960] 3 S.
C. R 681, applied.

Per Das, J.-The expenditure was not capita
expenditure and was deductible fromthe profits.
It was not an expenditure for the acquisition of
property or of rights of a permanent character,
the possession of which was necessary for carrying
on of the assessee’s trade By this lease the
assessee acquired its stocks-in-trade rather than
a source or enduring asset for producing the
stock-in-trade.

Mohanl al Har govi nd v. Comm ssi oner of I|ncome-
tax, C P. & Berar (1949) 17 1. T. R 473(P. C),
appl i ed.

Pringle Industries Ltd., Secunderabad v.
Conmi ssi oner of Income-tax, Hyderabad, [1960] 3
S.C.R 681, distinguished.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Review Petition
No. 16 of 1960.

519

Petition for /Review of this court’s Judgnent
and order dated April 26, 1960, in Gvil Appea
No. 64 of 1956.

A. V. Viswanatha Sastri, R Ganapathy lyer
and Gopal kri shnan, for the petitioners.

K. N Rajagopala Sastri, and P. D. Menon, for
respondent.

1961. Novenber 23. Das, J., delivered his own
Judgnent. The Judgnent of Kapur and Hi dayatul | ah
JJ. was delivered by Hidayatullah, J.

S. K DAS, J.-1 had taken a view different
fromthat of nmy |earned brethren when this appea
was heard along with Pringle Industries Ltd.,
Secunderabad v. The Conmi ssioner of Incone-tax,
Hyderabad (1), and that view was expressed in-a
very short judgrment dated April 26, 1960.

Now, we have had the advantage of hearing a
very full argument with regard to the facts of the
appeal, and | for nyself have had the further
advantage and privilege of reading the judgnent
which nmy learned brother Hidayatullah, J., Jis
proposing to deliver in this appeal. | have very
carefully considered the question again wth
reference to the facts relating thereto and, much
to ny regret, have cone to the conclusion that |
nust adhere to the opinion which | expressed
earlier. My viewis that the facts of this case
are indistinguishable fromthe facts on which the
deci si on of the Privy Council in Mohanl al
Har govi nd v. Conm ssioner of I|Incone-tax, C P. and
Berar(2) was rendered, and on the principles laid
down by this court in Assam Bengal cenment Co.,
Ltd. v. The Commissioner of |Income-tax, West
Bengal (3), it nust be held that the expenditure
of Rs. 6111/-in this case was on revenue account
and the respondent firm was entitled to the
al | owance which it clained.

520

The short facts are these. The respondent
firmcarried on a business in the purchase and
sal e of conch shells (called chanks). It used to
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acquire the stock of conch shells (1)by purchase
fromthe Fisheries purchase from the Fisheries
Department of the Governnment of Madras and (3) by
fishing for and gat hering such shells fromthe
sea. It disposed of the stock so acquired at
Calcutta, the different between the cost price and
selling price |ess expenses being its profit nmade
in business. On November 9 1945 it took on | ease
fromthe Director of Industries and Commerce,
Madras, the excl usi ve right. [liberty and
authority to fish for, take and carry away "chank"
shells in the sea off the coast |ine of the South
Arcot District including the French Kuppama of
Pondi cherry. The boundary of the area w thin which
t he right could be exercised was given in a
schedule to the |ease. The lease was for a period
of three years from July 1, 1944 to June 30 1947
on a consideration of an yearly rent of s. 6111/-
to be ' paid in advance. Clause 3 of +the |ease
contained the nmaterial ternms there of and may be
set out in full.

"3. The |lesser hereby convenants with

the |l esson as follows:-

(i) To pay the rent on the day and
in manner af oresaid.

(ii) To deliver to the  Assistant
Director of Pearl and Chank Fisheries,
Tuticorn all Velanmpuri shells that my
be obtained by the |[|essee upon paynent
of their value as determned by the
Assi stant Director.

(iii) To «collect chanks caught in
nets and by means of diving as well. In
the process of such collectionof shells
not to fish chank shells less than 2/1/4
inches in dianmeter —and if any chank
shells less than 2/1/4 inches in

521
di anmeter be brought inadvertently to
shore, to return at once alive to the
sea all such undersized shells.

(iv) Not at any time hereafter to
transfer or underl et or part wth
possession of this grant or the rights
and privileges hereby granted or any
part thereof wi thout the witten consent
of the lessor.

(v) At the end or sooner
determ nation of the term hereby created
peaceably and quietly to vyield to the
| esson the rights and privil eges hereby
granted, and

(vi) To report to the Assistant
Director of Pearl and Chank Fisheries
(South), Tuticorn the actual nunber of
shel s kept unsold in different stations
after the expiry of the | ease period.

For the assessment year 1946- 47, the
respondent firm submitted a return of its income
to the Income-tax O ficer, Karaikudi GCircle,
showing its incone from sale of chanks purchased
fromdivers at Rs. 7194/- by sale of chanks
purchased from Governnent Department at Rs. 23,
588/ - and Rs. 2819/- by sal e of chanks gathered by
thensel ves (through divers) after deducting Rs.
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6111/- being the rent paid to Governnent under the
contract referred to above. It sought to deduct
Rs. 6111/- fromits profits from business on the
ground that this was an expenditure not of a
capital nature but wholly and exclusively |aid out
for the purpose of business under s. 10(2)(xv) of
the Incone-tax Act. This claimwas disallowed by
the Income-tax O ficer and on appeal by the
Appel | ate Assi stant Conmi ssioner. On further
appeal to the Appellate Tribunal the respondent
firmcontended that the

522

deci sion of the Privy Council in Mohanl a
Har govi nd v. Conmi ssioner of |ncone-tax(1)applied
to this case inasnmuch as the paynent was to secure
the stockin-trade for its business. The Appellate
Tri bunal was of the opinion that the Privy Counci
deci sion covered the case, but felt itself bound
by the decision of ~ the Full _Bench of the Mdras
H gh Court “in K-~ T. M T. M Abdul Kayum Hussai n
Sahib v. Commi'ssi oner of ~1ncone-tax, Mdras (2).
The Tribunal acceded to the denand for a reference
to the Hi gh Court, and accordingly referred the
foll owing question ‘to the Hgh Court for its
deci si on.

"Whet her on' the facts and ci rcunst ances
of the case the paynment of the sum of Rs.
6111/- nade by the assessee under the terns
of the agreement entered into wth the
Director of |Industries and Commerce, Madras
on 9th Novenber, 1945 was not an item of
revenue expenditure incurred in the course of
carrying on the business of the assessee and,
therefore, allowable wunder the provisions of
section 10 of the Indian Income-tax Act?"

The reference first came. before a Division
Bench and was then referred to (a Full Bench. By
its judgnent dated April 2, 1953 the Full Bench
answered the question in favour of the respondent
firm On a certificate of fitness granted by the
H gh Court the Comm ssioner of Income-tax, Madras,
brought the present appeal to this Court.

In Assam Bengal Cenent Co., Ltd. v. The
Conmi ssi oner  of I ncome-tax (3), this Court
referred to the decision in Benarsidas Jagannath.
In re.(4) and accepted the follow ng  broad
principles for the purpose of discrimnating
between a capital and a revenue expenditure.

523

(1) The outlay is deened to be capital when
it is made for the initiation of a business, for
extension of a business, or for a substantia
repl acenent of equi pnent [See Comm ssioners of
Inland Revenue v. Ganite City Steanship Conpany
Ltd.(1)]. Such expenditure is regarded as on
capital account, for it is incurred not in earning
profits but in setting the profit-earning
machinery in notion. In nmy opinion this test does
not apply in the present case where no profit-
ear ni ng machi nery was set in notion

(2) Expenditure may be treated as properly
attributable to capital when it is nade not only
once and for all, but with a viewto bringing into
exi stence an asset or an advantage for the
enduring benefit of a trade. [See Atherton v.
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British Insulated and Helsby Cables Ltd. (2)]. In
elucidation of this principle it has been laid
down in several decisions that by "enduring" is
meant "enduring in the way that fixed capita
endures” and it does not connote a benefit that
endures in the sense that for a good nunber of
years it relieves the assessee of a revenue
paynment. |In Robert Addie & Sons Collieries Ltd. v.
Conmi ssioners of Inland Revenue (3) Lord dyde
fornul ated the sane test in these words:
"What is ’'noney wholly and exclusively
laid out for the purposes of the trade’ in a
guestion which nust be determ ned upon the
principles of ordinary comercial trading. It
is necessary accordingly to attend to the
true nature of the expenditure, and to ask
one’'s self the question, is it a part of the
Conpany’ s wor ki ng expenses?-is it expenditure
laid out ~as part of the process of profit-
earning?-or, on the other hand, is it a
capital outlay?-is it expenditure necessary
for the acquisition of property or of rights
of a permanent character,
524
the possession of which is a condition of
carryin on its trade at all?"
This test was adverted to by the Privy Council in
Tata Hydro-El ectric 'Agencies Ltd. v. Conmi ssioner
of Incone tax(l).In nmy opinion the application of
this test nmakes it at once clear that the sum of
Rs. 6111/- which the respondent firm spent was
expenditure laid out as part of the process of
profit-earning; it was not a capital outlay, that
is, expenditure necessary for the acquisition of
property or of rights of a permanent character,
the possession of which was a condition of
carrying on its trade. Under the contract in
guestion the respondent firm did not acquire any
right to immovable property. It acquired no right
inthe bed of the sea or in the sea. The only
right conferred on the respondent firm was the
right to fish for, gather and carry away conch
shells (in notion under the surface of the sea) of
a specified type and size. The respondent firm was
under an obligation to return to the sea conch
shells less than 2 1/2 inches in diameter. The
business of the respondent firm consisted in
buyi ng and selling conch shells. No manufacturing
process was involved in it. Therefore, the stock-
in-trade of the respondent firmwas conch shells.
It secured this stock-in-trade in many different
ways, by purchase from divers, by purchase from
CGovernment  and private parties, and also by
gathering conch shells wunder the contract 1in
guestion. In nmy opinion, the contract into which
the respondent firm entered was nerely for
securing its stock-in-trade. It is indeed true
that in considering whether an item of expenditure
is of a capital or a revenue nature, one nust
consider the nature of the concern, the ordinary
course of busi ness usually adopted in that
concern, and the object with which the expense is
incurred. The true nature of the transaction nust
be collected fromthe entire
525




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 19

document with reference to all the relevant facts
and circunstances. Having regard to the nature of
the respondent firms business and the course
adopted by it for carrying it on, it appears to ne
to be rather far-fetched to hold that by the
contract in question the respondent firm acquired
property or right of a permanent character, the
possessi on of which was a condition of carrying on
its trade. To nme it seens that the better view, in
a business sense, is that the respondent firm
nmerely acquired by neans of the contract its
stock-in-trade, rather than a source or enduring
asset for producing the stock-in-trade.

It was argued before us, as it was argued in
the Hgh Court, that what was acquired in the
present case was the means of obtaining the stock-
in-trade for the business rather than the stock-
in-trade itself: | ~am wunable to accept this
argunent as correct. The contract entered into by
the respondent firmwas whol Iy and exclusively for
t he purpose of obtaining conch shells, which were
its stock-in-trade. As 1 have stated earlier, the
contract granted no interest in the sea, sea bed,
or sea water etc. I't was sinply a contract giving
the grantee the right to pick and carry away conch
shells of a specified type and size  which of
course inplied the right to appropriate them as
its own property. In.my opinion, in acase of this
nature no distinction can be drawn in a business
sense between the right of picking and carrying
away conch shells and the actual buying of them
It is not unusual for businessnen to-secure, by
neans of a contract, a supply of raw materials or
of goods whi ch form their st ock-in-trade,
ext endi ng over several years for the paynent of a
[ unp sum down. Even if the conch shells were
stored in a godown and the respondent firm was
given a right to go and fetch them and so reduce

theminto its ownership, it could scarcely have
been
526
suggested that the price paid was capita
expenditure. | nmay explain what | have in mnd by
giving a sinple illustration. Take the case of a

fisher may who sells fish. Fish is his stock-in-
trade. He man buy the fish he requires from other
persons; or he may obtain the supply of fish he
requires by catching the fish of a specified size
and type in particular water over a short period
under a contract entered into by himand take them
away. | do not think that in a business sense any
di stinction can be made between the two neans of
obtaining the stock-in-trade. Both really anount
to securing the stock-in-trade r at her t han
acquiring an enduring asset or a permanent right
for producing the stock-in-trade. And a business
man, like the fisher man in the illustration given
above, would indeed be surprised to learn that
buyi ng of fish for his business is revenue
expendi ture whereas catching fish in particular
wat er under a contract entered into by himfor the
pur pose of obtaining his stock-in-trade on paynent
of a lunp sum down, is capital expenditure.

(3) The test whether for the purpose of the
expenditure, any capital was wthdrawn, or, in
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ot her words, whether the object of incurring the
expenditure was to enploy what was taken in as
capital of the business does not arise in the
present case and need not be consi dered.

No different principles were laid down by ny
| earned brethren in their decision in Pringle
I ndustries Ltd. v. Conmm ssioner of Income-tax(1)
and so far as that case is concerned, their
decision nust hold the field. The difficulty and
di fference of opinion that arise nowrelate to the
application of those principles to the facts of
the present case.

One is renminded in this case of what Lord
Macm | lan said in Tata Hydro-Electric Agencies
Ltd. v. Conmi ssioner of 1ncone-tax(2) at page 209:
527

"Their Lordships recogni se and t he
deci ded cases show how difficult it is to

di scri m nate between expenditure which is and

expenditure which is not, incurred solely for

the purpose of earning profits or gains."
Lord G eene (Master of the Rolls) expressed
hi nsel f nore strongly and adverting to the
di stinction between capital and incone, said:
"There have been many cases where this
matter of capital or incone has been debated.
There have been many cases which - fall upon

the borderline:  indeed, in pany cases it is
alnost true to say that the spin of a coin
woul d deci de the mat ter al nost as
satisfactorily as an att enpt to find
reasons. "

[Vide Conmissioners of Inland Revenue v. British
Sal nson Aero Engines Ltd.(1)].

Perhaps, the case before wus is not as bad as the
cases which the Master of the Rolls had in mnd
when he made the above observations. It s,
however, a truismthat each case nust turn upon
its own facts. Nevertheless the decisions are

useful as illustrations of sone relevant genera
principles. The nearest illustration that we can
get is the decision of the Privy Council in

Mohanl al Hargovind v. Conm ssioner of |ncone-
tax(2). That decision was binding on the Indian
Courts at the time when it was given and as
think that it is still good law and is
i ndi stinguishable from the present case, | offer
no apology for referring to it 1in great detail
The facts of that case were these. The assessees
there carried on a business at several places as
manuf act urers and vendor s of country-mnmade
cigarettes known as bidis. These cigarettes were
conposed of tobacoo rolled in leaves of a tree
known as tendu | eaves, which were obtained by the
assessees by entering into a nunber of

528
short termcontracts with the Governnment and ot her
owners of forests. Under the contracts, in

consi deration of a certain sum payabl e by
instal ments, the assessees were granted the
exclusive right to pick and carry away the tendu
| eaves from the forest area described. The
assesees were allowed to coppice small tendu
plants a few nonths in advance to obtain good
| eaves and to pollard tendu trees a few nmonths in
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advance to obtain better and bigger |eaves. The
pi cking of the | eaves however had to start at once
or practically at once and to proceed
continuously. On these essential facts, the Privy
Council held that the contracts were entered into
by the assessees wholly and exclusively for the
pur pose of supplying thenmselves wth one of the
raw materials of their business, that they granted
no interest inland, or in the trees or plants,
that under them it was the tendu |eaves and
nothing but the tendu |eaves that were acquired,
that the right to pick the |eaves or to go on to
the land for the purpose was nerely ancillary to
the real purpose of the contracts and if not
expressed woul d be inplied by law in the sale of a
growi ng crop, and that therefore the expenditure
incurred in acquiring the raw material was in a
busi ness sense an expenditure on revenue account
and not on capital, just as nuch as if the tendu
| eaves had ~been bought in a shop. | can find no
di stinction which woul d- make any difference
between the facts of that case and the facts of
the present case. Let ne conpare the essentia
facts of these two cases and see whether there is
any difference.

(1) Two of the contracts were  taken as
typical of the rest by the Privy Council. One
contract was for the period from Septenber 5, 1939
to June 30, 1941 and the other was for the period
from Cctober 1, 1938 to June 30, 1941. Thus one of
the contracts was for a period of about two years
and the other contract for a period of about three
years.

529

In the case under our consideration the period of
the contract is three years. Indeed, there is no
vital difference between the periods in the two
cases.

(2) In the case before us the contract area
is described in a schedule. In the two contracts
which were under consideration by the Privy
Council the contract area was also indicated in a
schedul e. The boundaries of the forests in which
tendu | eaves could be plucked were delinmted by
the schedule. Sane is the case with the contract
before us. The contract area in which conch shells
of a specified type and size can be picked and
gathered is described in a schedul e. Such
description does not nmean that the assessee gets
any right other than the right to gather conch
shells. In the Privy Council case the assessees
were granted no interest in land or in the trees
or plants; it was the tendu | eaves and not hi ng but
the tendu |eaves that were acquired. In the case
before us no interest was given in the sea bed or
inthe sea water or in any of the products
t hereof. Conch shells of a specified type and size
and not hi ng but such conch shells were acquired by
the contract. | do not think that the reference to
the coast I|ine off the South Arcot District nakes
any difference between the present case and the
case on which the decision in Mhanlal Hargovind
v. Conmi ssioner of Inconme-tax (1) was rendered. |f
inthe matter of plucking of tendu |eaves the
expendi ture under the contract was, in a business
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sense, expenditure on revenue account, | fail to
see why a simlar expenditure for gathering conch
shells in notion under the surface of the sea near
the coast line should not, in a business sense, be
consi dered as expenditure on revenue account. This
aspect of the case was enphasised by their
Lordships in the foll ow ng paragraph

530

“I't appears to their Lordships that
there has been some mi sapprehension as to the
true nature of these agreenents and they w sh
to state at once what in their opinion is and
what is not the effect of them They are
nerely exanples of 'many simlar contracts
entered into by the appellants wholly and
exclusively for t he pur pose of their
busi ness, that pur pose - bei ng to supply
thensel ves with one of the raw materials of
t hat ~ busi ness: The contracts gr ant no
interest in1and and no-interest in the trees
or plants thenselves. They are sinply and
solely contracts givingto the grantees the
right to pick and carry away | eaves, which of
course, inplies theright to a appropriate
them as their own property."

In the case under our consideration the only right
granted to the respondent firmwas to take and
carry away conch shells of a specified type and
size, which of course, inplies the right to
appropriate them as the respondent firms own
property. The right to go into the sea and cast
nets etc. was nerely ancillary to the real purpose
of the contract.

Nor do | think that the circunstance that the
contracts conferred an exclusive privilege or
right is a matter of any significance. In Mbhanla
Hargovi nd v. Comm ssioner of Ilncone-tax (1) the
contracts were exclusive and their Lordships
st at ed:

"It is true that the rights under the
contracts are exclusive but in such a case as
this that is a matter which appears to their
Lordshi ps to be of no significance.

These observations are as apt in their application
to the present case as they were in the case
before their Lordships of the Privy Council

(3) The Privy Council draw a distinction
bet ween cases relating to the purchase or |easing
of
531
m nes, quarries, deposits of brick earth, land
with standing tinber etc. On one side and the case
under its consideration on the other. It referred
to the decisionin Alianza Co. v. Bell(1l) and
sai d:

"....the present case resenbles much
nor e cl osely t he case descri bed and
di stingui shed by Channell, J. at page 673 of
the report in Alianza Co. v. Bell of the cost
of material worked up in a manufactory. That

side the | earned Judge, is a current
expenditure and does not beconme ‘a capita
expenditure merely because the material is
provi ded by somet hi ng like a forward

contract, under which a person for the
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paynment of a lunp sum down secures a supply

of the raw material for a period extending

over several years'."
In Kauri Tinber Co. Ltd. v. Commissioner of
Taxes(2) the conpany’s business consisted in
cutting and disposing of tinmber. It acquired in
sone cases tinmber bearing lands, in other cases it
purchased the standing tinmber. The | eases were for
99 years. So far as the cases where the | and was
acquired were concerned there could have been no
doubt that the expenditure made in acquiring it
was capital expenditure. In the case of the
purchase of the standing tinmber what was acquired
was an interest in |land. The purchasers bought the
trees which they could allowto remain standing as

long as they liked. “It was pointed out that so
long as the tinber at the option of the conpany
remai ned upon the soil, it derived its sustenance

and nutriment ~ from it. The _additional growths
becanme ipso jure the property of the conmpany. In
these circunstances it was hel d t hat t he
expenditure was capital expenditure. |In the case
before us some reliance was placed by the
appellant on the termthat shells less than 2 1/4
inches in dianeter brought inadvertently to shore
had to be returned at’ once alive to the sea

532

The argunment was that such shells might |ater grow
in size by receiving sustenance and nutriment from
sea water and could be later -gathered by the
respondent firm when they reached the size of 2

1/4 inches in diameter or nore. This, it~ was
argued, brought the present case nearer the
decision in Kauri Tinber case (1). | amunable to

agree. It is to be renenbered that live shells
nove under the surface of the sea and they do not
remain at the same place, as trees do. A shel
less than 2 1/4 inches in dianmeter returned alive
to the sea may nove away fromthe contract area
and may never be gathered by the respondent firm
In these circunmstances the appellant is not
entitled to call to his aid the test of "further
vegetation" or "sustenance and nutrinment" referred
to in the Kauri Tinber case (1).

From what ever point of view we rmay look at
the case, it seens to ne that the facts of the
present case are indistinguishable fromthose of
the case in Mhanlal Hargovind v. Conmi ssioner of
I ncome-tax(2) In Mhanlal Hargovind s case (2) the
right was to pluck tendu | eaves; in our case the
right was to gather conch shells of specified type
and size. This distinction, it is obvious, makes
no difference. 1In the H gh Court it was contended
on behal f of the appel | ant t hat Mohanl a
Hargovind's case (2) related to the acquisition of
raw materials whereas the present case relates to
the acquisition of "chanks" by a dealer who sells
them wi thout subjecting themto any nmanufacturing
process, and this distinction, it was contended,
made t he deci sion in Mhanlal Hargovind s case (2)
i napplicable to the present case. The Hi gh Court
rejected this contention and in m opinion
rightly. I agree with the H gh Court that on
principle and in a business sense, there is no
di stinction between acquiring raw materials for a
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manuf act uring busi ness and acquiring or purchasing
goods by a dealer for the purpose of sale,
particularly when there is no question of any
excavation

533

etc., in order to wn the goods and make such
goods parts of the stock-in-trade, a point which
wei ghed with the Court of Appeal in Stow Bardol ph
Cravel Co. Ltd. v. Poole (1) and with ny | earned
brethren in Pingle Industries Ltd. V. Conm ssi oner
of Inconme-tax (2). No such point 1is present in
this case. | have been unable to find any other
di stinction between the two cases whi ch woul d make
a difference in the application of the principles
for discrimnating between capital expenditure and
revenue expenditure.

To adopt again the'|anguage of Lord G een,
see no ground” in principle  or reason for
differentiating the present case fromthe case in
Mohanl al ‘Hargovi nd v. Comm ssioner . of |ncone-tax

(3).

On behalf of the respondent firm a further
guestion was agi t ated, nanel vy, whet her an
al  owance for the cost of gathering the conch
shells by nets etc., ~should not be given, even

though the rent paid under the contract was not
al  owabl e, under s. 10 (2) (xv) of the lncone-tax
Act and a reference was nade in this connection to
the decision in Hood Barrs v. ~Comm ssioners of
I nl and Revenue (4). | ~do not~ think that we are
concerned with that matter in the present appeal.
The only question which arises for decision is the
one referred to the H gh Court. | have held that
the Hgh Court correctly answered the  question
which related to the paynent of the sum of Rs.
6111/- only. The question having been correctly
answered by the Hgh Court, the appeal fails and
must be di smissed with cost.

HI DAYATULLAH, J.-This appeal was heard w th
Pingle Industries, Ltd., Secunderabad v. - The
Conmi ssi oner of Income-tax (5), in which judgnent
was delivered by us on April 26 1960. In
accordance with the decision in Pingle Industries
case (1),
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this appeal was allowed. Later, a review petition
of (No. 16 of 1960) was filed on the ground that
this appeal was not governed by the decision in
Pingle Industries case (1), and that as it was not
fully argued, it should be reheard. It s
unnecessary to go into the reasons why the
rehearing was granted, except to say that there
was per haps a m sunder st andi ng about t he
concessions nmade by counsel. W were, therefore,
satisfied that we should grant the rehearing, and
have since heard full argunents in this appeal

K. T. M T. M Abdul Kayoom and Hussai n Sahib
(respondent) is a registered firm and carries on
busi ness in conch shells locally known as
"chanks", which are found on the bed of the sea
all along the coast-line abutting on the South
Arcot District. The respondent took on | ease from
the Director of Industries and Commerce, Madras
"the exclusive right, liberty and authority to
take and carry away all chanks founnd in the sea"
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for a period of three years ending on June 30,
1947. The consideration was Rs. 6, 111/- per year
payable in advance. For the year of assessnent,
1946-47 (the year of account ending June 30, 1945)
the respondent in show ng its profits from
busi ness sought to deduct Rs. 6,111/- on the
ground that this was an expenditure not of a
capital nature but wholly and exclusively |aid out
for the purpose of business under s. 10 (2) (XV)
of the Income-tax Act. This claimwas disallowed
by the Income-tax Oficer, and on appeal, by the
Appel | ate Assi stant Conmi ssioner. On further
appeal to the Appellate Tribunal, the respondent
contended that the ruling of the Privy Council in
Mohanl al Hargovind' s case (2) applied to the case,
i nasmuch as the payment was to secure the stock-
in-trade for its business. The Appellate Tribunal
though it was of opinion that ‘the Privy Counci
case applied, feltitself bound by the earlier
Ful | Bench decision of the Madras High
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Court in KT.MT.M Abdul Kayoom Hussain Sahib v.
Conmi ssi oner of | ncone-tax, Madras (1) relating to
this respondent, and dism ssed the appeal. The
Tri bunal, however, 'acceded to a denmand for a case,
and referred the following question to the Hi gh
Court for its decision :

"Whet her 'on the facts and circunstances
of the case the paynent of the sum of Rs.
6,111- nade by the assessee under the terns
of the agreenment-_entered into wth the
Director of |Industries and Comerce, Madras,
on 9th Novenmber 1945 was not ~an item of
revenue expenditure incurred in the course of
carrying on the business of the assessee and,
"therefore, allowable under the provisions of
section 10 of the Indian Income-tax Act".

The reference went before a Divisional Bench
which referred the case for decision of a Ful
Bench. The Full Bench held that +the case was
covered by the Privy Council case above referred
to, observing

“I'n our opinion, the facts in the case

bef ore t he Judi ci al Commi ttee are
i ndi stinguishable from the facts of the
present case. |In one case, the | eaves had to

be picked fromtrees by going upon the land,
while in the other case the chanks had to be
collected and gathered by dividing into the
sea. It is 1inpossible to construe the
documents in the present case as conferring
any interest in that portion of the sea from
which the exclusive right of wnning the
chanks was conferred upon the assessee.™
The High Court also did not see any difference
between raw materials acquired for a manufacturing
busi ness and the acquisition of chanks in the
present case, and held that the chanks were
acquired as the stock-in-trade of the respondent
and the transaction was tantanount to purchase of
goods,
536
The Hi gh Court, however, certified the case as fit
for appeal, and the Commi ssioner of Inconme-tax has
filed this appeal
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The material terns of the agreement in the
case are as follows :

"1. The |lessor hereby grants unto the
| essees the full free and exclusive right,
liberty and authority to fish or take and
carry away all chank shells in the sea off
the coast line of the South Arcot District
i ncluding the French Kuppans of Pondicherry
nore particularly described in the schedule
hereto to hold the premises to the |essees
fromthe first day of July 1944 for a period
of three years ending 30th June 1947 paying
therefor the vyearly rent of Rs. 6, 111
(rupees six thousand one hundred and el even
only) to be paid yearly in advance, the first
paynment to be nade within fifteen days from
the date of intinmation of-acceptance and the
second and ~third paynments, to be nade on or
before the 15th June 1945 and 1946,
respectively at the Governnent Treasury at
Tuticorin or Mdras.

X X X

3. The 1 ossee hereby covenants with the
| essor as follows : -

X X X

(ii) To deliver to t he Assi st ant
Director of Pearl and Chank Fi sheri es,
Tuticorin all '« Vel anpuri shells ~that may  be
obt ai ned by the lessees upon paynment of their
val ue as det er m- ned by the Assi‘st ant

Director.

(iii) To collect Chanks in nets and by
nmeans of diving as well. In the process of
such collection of shell not to fish chank

shells less than 2 1/4 inches in dianeter if

any chank shells less than 2 1/4 inches in

di anet er
537

be brought inadvertently to shore, to return

at once alive to the sea all such undersized

shel | s.

(iv) Not at any time hereafter to
transfer or underlet or part with possession
of this grant or the rights and privileges
hereby granted or any part thereof without
the witten consent of the |essor

X X X

(vi) To report to the Assistant Director
of Pearl and Chank Fi sheries (Sout h),
Tuticorin the actual nunber of shells kept
unsold in different stations after the expiry
of the | ease period."

An analysis of the agreenent shows that the
respondent obtained an exclusive right to fish for
"chanks" by the nethod of diving and nets and to
appropriate them except those below 2 inches in
di aneter, which had to be returned alive to the
sea and Vel ampuri shells which had to be sold
conpul sorily to Governnent. The respondent had
also to report to its lessors at the end of the
term the nunber of shells not sold. The right was
excl usive, but was not capabl e of bei ng
transferred or wunderlet, and it was for a fairly
| ong period. The coast Iline involved was also
fairly |ong.
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There is no doubt that the paynment of Rs.
6,111/- was an expenditure wholly and exclusively
for the purpose of the business of selling shells,
just as the paynent to the divers and other sundry
expenses were. But an expenditure for the purpose
of the business may be of a capital nature, and if
it is so, it cannot be claimed as a deduction. The
guestion is whether this paynent was of a capita
nat ure.

VWhat is attributable to capital and what, to
revenue has led to a long string of cases here and
538
in the English Courts. The decisions of this Court
reported in Assam Bengal  Cenment Co., Ltd. .
Conmi ssi oner of Income-tax and Pingle Industries
case (1) have considered all the |I|eading cases,
and have also indicated the ~tests, which are
usual | y applied in such cases. It is not necessary
for us' to cover the sane ground again. Further
none of the tests is either exhaustive or
uni versal . Each case depends on its own facts, and
a close sinlarity between one case and another is
not enough, because -even a single significant
detail may alter the entire aspect. In deciding
such cases, one should avoid the temptation to
deci de cases (as said by Cordozo * by matching the
col our of one case against the col our of another
To decide, therefore, on which side of the line a

case falls, its broad resenbl ance to anot her case
is not at all deci sive. What i's decisive is the
nature of t he busi ness, the nature of the

expenditure, the nature of the Iight acquired, and
their relation inter se, and this is the only key
to resolve the issue in the light of the genera
principles, which are followed in such cases.

A trader may spend nobney to acquire his raw
materials, or his stock-in-trade, and the paynent
may often be on revenue account but not
necessarily. A person selling goods by retail nmay
be said to be acquiring his stock-in-trade when he
buys such goods from a whol esaler. But the sanme
cannot be said of another retailer who buys a
nonopoly right over a long period froma producer
of those goods. The anpunt, he pays to secure the
nonopoly, through a part of the expenditure to
secure his stock-in-trade is not of the sane
character as the price he pays in the first
illustration. By that paynment, he secures an
enduri ng advantage and an asset which is a capita
asset of his business. In the sane way, if a
manuf acturer buys his raw nmaterials he makes a
revenue expenditure, but when he acquires a source
fromwhich he woul d derive his
539
raw materials for the enduring benefit of his
busi ness, he spends on the capital side. Thus, a
manuf acturer of wollen goods buys his wool buys
his raw materials, but when he buys a sheep farm
he buys a capital asset. There is then no
di fference between purchase of a factory and the
purchase of the sheep farm because both are
capital asset of enduring nature.

The respondent in this case has tried to
di stinguish Pingle Industries case (1) and to
bring its case within the ruling of the Privy
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Council in Mhanlal Hargovind s case (2). Wen the
fornmer case was argued, the attenpt was to bring
it also within the rule of the Privy Council, but
now, the differences between the two cases are
recogni sed and Pingle Industries case (1) is said
to be entirely different. In deciding the present
appeal, it is hardly necessary to do nore than
anal yses once again the facts and circunstances of
these two cases to show why those two cases were
differently decided, and the present case wll
then be easily disposed of, not onits simlarity
to another but on its owm facts. W shall begin
with the Privy Counci l

Mohanl al Hargovind and Co., was a firm of
bi di manufacturers, which needs tendu |eaves in
whi ch tobacco is wapped to nmake bidis. Tendu
| eaves were thus the raw material of the business.
Tendu | eaves can be -bought from deal ers who sel
tendu leaves in a large way. <~ Now, what did the
firmdo 2?1t took |leaves of forests with a right
to pick the leaves. This right carried with it the
right to coppice small tendu plants and to pollard
the tendu trees. There was, however, no right in
the trees or the land and the right to go over the
land was nerely ancillary. Looked at from the
poi nt of view of business, there was no nore than
a purchase of the |eaves, and the |eaves were

needed as raw naterials of the business.  In
deciding the case, t he Judi ci al Conmmi ttee
di scounted the right to
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coppice small tendu plants and to pollard the

tendu trees as a very insignificant right of
cultivation necessary to inprove the quality of
the | eaves, but which right ranked no hi gher than
the right to spray a fruit tree. The right of
entry upon the land was al so considered ancillary
to the nmain purpose of the contract, which was
acquisition of tendu Ileaves and tendu |eaves
alone, and it was observed that even if this right
of going on the |Iand and plucking the | eaves was
not expressed in the contract, it would have been
inmplied by law. Their Lordships then observed that
the High Court diverted its view from these
points, and attached too nuch inportance to cases
deci ded upon quite different facts. They then
observed that "cases relating to the purchase or
| easing of mnes, quarries, deposits of brick
earth, land wth standing tinber...." were of no
assi stance, and concl uded:
"If the tendu | eaves had been stored in
a nerchant’s godown and the appellants had
bought the right to go and fetch them and so
reduce them into their possessi on and
ownership it could scarcely have been
suggested that the purchase price was capita
expenditure. Their Lordships see no ground in
principle or reason for differentiating the
present case fromthat supposed." (p. 478)
That case thus involved no right in land or
trees; the licence to be on the Iand was nerely an
accessory right; the right of cultivation was
insignificant. The term was short, and the
col lection of |eaves was seasonal. Leaves once
coll ected, the operation pro tenpore was over till
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the fresh crop cane. There was thus no acquisition
of an enduring asset in the way capital endures;
it was nore a purchase of crops of two or three
successive years shewered on an agreenent to
ensure the supply of raw nmaterial s,
541

Contrast this with the facts of Pingle
I ndustries case (1). The business of the assessee
there, was selling stone slabe called flag stones.
These stones were first won fromthe quarries and
then dressed and shaped and then sold. Now, what
did the assessee do ? It took |eases of stone
quarries in a large nunber of villages for twelve
years. Primarily, this was done to obtain stones
for its business. It could have been a contract by
which it would have been entitled to so many cubic
feet of stones to be extracted in a particular
period. It took'|long-term]leases of vast areas in
several villages to ensure supplies for a
consi derable tine. The |eases were not linmted by
quantity, nor ~did they refer to any stones in
particular. It could take all or it could take
none; but it could not have carried away all the
stones, if the supply outran its efforts. The
stones were enbedded in earth, |ayer upon |ayer,
and had to be systematically extracted. Till the
stones at the top were renmpved, it ~could not
renove those at the bottom and there were stil
nore | ayers further below In there circunstances,
no specific quantity having been bought or sold
either expressly or inpliedly, the stones being
i movabl e property or a part thereofr and the
contract being | ong-teem contracts, Mohahl a
Rargovi nd’s case (2) was held inapplicable, and it
was held that the assessee in Pingle Industries
case (1) had acquired an enduring  asset and the
expendi ture was on capital account.

These cases between them show adequately the

dividing line, whi ch exists between capita
expenditure and revenue expenditure. To determ ne
on which side of the line the particul ar

expenditure falls, one may often put hinself the
guestion posed by Lord Cyde in Robert Addie and
Sons Collieries Ltd. v. Conmissioners Inland
Revenue (3)
542

"It it part of the Company’s wor Ki ng
expenses, is it expenditure laid out as part of
the process of profit earning ? -or, on the other
hand, is it capital outlay, is it expenditure
necessary for the acquisition of property or of
ri ghts of a permanent character, the possession of
which is a condition of carrying on its trade at
all?"
The sane question was again posed by the Judicia
Conmittee in Tata Hydro-Electric Agencies, Ltd. v.
Conmi ssi oner of Incone-tax (1). The answer to this
guestion in each of the two case of Mhanla
Hargovind (2) and Pingle I ndustries (3) is
entirely different. The difference can be noticed
easily, if we were to read here what Channell, J.
said in Alianza Co. Ltd. v. Bell (4):

“I'n the ordinary case, the cost of the
material worked up in a manufactory is not a
capital expenditure, it is a current
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expenditure and does not beconme a capita
expenditure nerely because the naterial is
provi ded by somet hi ng like a forward
contract, under which a person for the
paynment of a |unp sum secures a supply of the
raw material for a period extending over
sever al years. .... | f it is nerely a
manuf act uri ng busi ness, then the procuring of
the raw material would not be a capita
expenditure. But if it is like the working of
a particular mne, or bed of brick earth and
converting the stuff into a marketable
commodity, then, the noney paid for the prine
cost of the stuff so dealt wthis just as
much capital the noney  sunk in machinery or
bui | di ngs. "
The first part of the observation is applicable to
Mohanl al Hargovind' s case (2) and the latter part,
to Pingle Industries case (3). Wit is said of a
manuf acturing concern is equally applicable to a
non- manufacturing business. It is ‘the quality of
the paynment taken with what is obtained, that is
deci sive of the character of the paymnent.
543
W nay now pass ~on to the facts of the case
before us. The respondent carried on the business
of selling chanks. It obtained its supplies from
di vers, from whomit purchased the ~chanks, and
havi ng got them perhaps cheap, it resold them at
a profit. This is one node inwhich it carried on
its business. In this business, it was directly
buying its stock-in-trade for resale. The _other
met hod was to acquire exclusive right to fish for
chanks by enploying divers and nets. The busi ness
then changed to sonething different. The sale was
now of the product of another business, in which
di vers and equi pnent were first ‘enployed to get
the shells. It thus took |eases of extensive
coastline with all the right to fish for chanks
for some years. The shells were not the subject of
the bargain at all, as were the tendu | eaves; but
the bargain was about the right to fisht. There
can be no doubt that what it paid the divers when
it bought chanks from them with the view of
reselling themwas expenditure |aid out wholly and
exclusively for the purpose of its business, which
was not of a capital nature. That business was
buyi ng goods and reselling themat a profit. But| a
different kind of business was involved when it
went in for fishing for chanks. To be able to fish
for chanks in reserved waters it had to obtain the
right first. |It, therefore took |ease of that
right. To Mohanlal Hargovind, the | eaves were raw
materials, and that firmpreferred to buy a nunmber
of crops over years rather than buy them as it
went along. Hence the remark that the | eaves were
bought, as if they were in a shop
Under the lease which the respondent
obtained, it had a right to take only chanks of
particul ar di nensions and shape, but it had to
fish for themand obtain themfirst. The rest of
the chanks were not its property. The smaller
chanks had to be returned alive to the sea, and
Vel ampuri chanks had to be conpulsorily sold to
the state. O Course, the smaller chanks put back
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into the sea
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would grow, and if fished later, be its property
to take, but till they grow, it had not claim The
chanks were on the bed of the sea. Their exact
exi stence was not known, till the divers found
them or they got netted. Chanks which were there
one day m ght have been washed back into the deep
sea, and might never be washed back into a place
where they woul d be within reach. Sinmlarly, other
chanks not there one day mght come within reach
on another day. Al these matters nmake the case
entirely different fromthe case of a purchase
fromthe divers. 1In obtaining the |ease, the
respondent obtained a speculative right to fish
for chanks which it ~hoped to obtain and which
m ght be in large quantities or small, according
to its lTuck. The respondent changed the nature of
its business to fishing for _chanks instead of
buyi ng them To be able to fish, it had to arrange
for an area to fish, andthat arrangenent had to
be of sone duration to be effective.

This is not a case of so nmuch clay or so much
salt petre or a dunp of tailings or |eaves on the
trees in a forest, The two nodes in which the
respondent did the business furnish adequate
di stingui shing characteristics. Her e i's an
agreenment to reserve a source, where ' the
respondent hoped to find shells which, when found,
becane its stock-in-trade but-which, insitu, were
no nore the firnms than a shell in the deepest
part of the ocean beyond the reach of its divers
and nets. The expenses of fishing shells were its
current expenses as also the expenses  incurred
over the purchase of shells fromthe divers. But
to say that the paynment of |ease noney for
reserving an exclusive right tofish for chanks
was on a par with paynments of the other character
isto err. It was possible to say of the fornmer,
as it was possible to say of the tendu | eaves in
Mohanl al Hargovind's case (1), that the chanks
wer e bought because the noney paid was the price
of the chanks. But it would be a straining of the
i magi nati on to say that the anmpunt paid
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for reserving the coastline for future fishing was
the price of chanks, with which the respondent did
its business. That anpbunt was paid to obtain an
enduring asset in the shape of an exclusive right
to fish, and the paynent was not related to the
chanks, which it mght or mght not have brought
to the surface in this speculative business. The
rights were not trasferable, but if they were and
the firm had sold them the gain, if any, would
have been on the capital side and not a realising
of the chanks as stock in-trade, because none had
been bought by the firm and none would have been

sold by it.
In our opinion, the decision of the High
Court, wth all due respect, was, therefore,

erroneous, and the earlier decision of the Ful
Bench of the same High Court was right in the
ci rcunst ances of the case

In the result, the appeal is allowed; but
there will be no order about cost.
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BY COURT. In accordance with

j udgrment of the Court,
there will be no order

t he appeal
about costs.

the majority
is allowed, but




