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The challengein this appeal, filed by the State of Goa, by specia
| eave is to the order of the Hi gh Court of Bonmbay at Goa, Panaji dated
19.9.2002 in Crl. Msc. application No. 99 of 2002. Briefly stated, the facts
are as follows:

The respondent, herein, was enployed-as Joint Manager in CGoa
Shipyard Limted, a Govt. of India Undertaking under the Mnistry of
Def ence in 1994. At the relevant tine, he was officiating as Manager
(Personnel & Administration). He was arrested by CID, Anti Corruption
Bureau of Goa Police on the charge that he demanded and accepted ill ega
gratification fromone M. M Channai ah - the conplainant, an Attorney of
Ms. Tirumala Services in order to show favour for settlenent of wages,
bills/arrears, certification of pending bills and to show favour in the day-to-

day affairs concerning the said contractor. It was further alleged that the
respondent, on various occasions, denanded and accepted fromthe
conpl ainant a sumof Rs. 3,68,000/- as illegal gratification/reward for

showi ng favour to the conplai nant in exercise of hi's official functions
concerning the said contract. On the basis of the aforesaid allegations, an
i nvestigation was conducted. After conpletion of the investigation, the
charge-sheet was filed under Sections 7 and 13 of the Prevention of
Corruption Act, 1988 (hereinafter as ‘the Act’) and Sections 161 and 165 of
the I.P.C. before the court of the Special Judge, N A Britto, appointed under
Section 3 of the Act.

The charges framed by the Special Judge against the respondent are as
fol | ows:

"That you on or about the 14th day of Septenber, 1994, you

being a public servant, nanely Manager (Personnel and

Adm ni stration) in Goa Shipyard Ltd., Vasco-da-Gama, which

is a Public Sector Undertaking, denanded and accepted illega

gratification, other than | egal remuneration of Rs.-20,000/- from

the compl ai nant Shri M Channai h, Attorney of Ms. Tirumalla

Servi ces, who were given a contract of sweeping, |abour supply

and security etc. in CGoa Shipyard, in order to show favours for

the settlenment of wage bills/arrears, to certify pending bills as

well as to show favours in various day to day affairs concerning

the said contract, and thereby, you committed an of fence

puni shabl e under Section 7 of the Prevention of Corruption Act,

1988.

Secondly, prior to the said date and place, you abused your
position as a public servant and obtai ned for yourself |arge
suns of noney fromthe said M Channaih to certify that the
contract work was conpl et ed/ performed satisfactorily, and
thereby, you commtted an offence punishabl e under Section
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13(1)(d)(ii) of the said Prevention of Corruption Act, 1988 and
within the cognizance of this Court."

Al ongwi th the charge-sheet, the prosecution had also filed a sanction
order dated 2.1.95 issued under the signatures of the Conpany Secretary. In
the said sanction order itself, it is noticed in paragraph 1 that the Chairman
and the Managi ng Director of the Conpany is the appointing authority of the
respondent. It is also noticed in paragraph 2 of the said sanction order that
under the Goa Shipyard Oficer’s Conduct, Disciplines and Appeal Rules,

1979 (hereinafter ‘the Rules’), the services of the respondent could be
term nated after obtaining the approval of the Board of Directors/ Conpany.
I n paragraph 3 of the said sanction order it is noticed that the sanction
requi red under Section 19 of the Act was granted.

It is undisputed that the sanction for prosecution of the respondent
was granted by the Conpany Secretary under Section 19 of the Act. It is
al so undi sputed that the authority conpetent to renopve the respondent from
the post, he was hol ding, was the Board of Directors. It is also undisputed
that the sanction order does not refer to any order/resolution of the Board of
Directors of the Conpany pursuant to which Conpany Secretary was
aut hori zed by the Board of Directors to convey the sanction order having
passed by the Board of Directors. Pursuant to the sanction order dated
2.1.95, cognizance was taken on 29.5.95.

In the interregnum the respondent was dism ssed fromservice w.e.f.
21.1.97. W are told, at the Bar, that the term nation order was set aside by
the Hi gh Court and an S.L.P. is pending before this Court. Another sanction
order dated 7.9.97 canme to be issued by the Chairman and Managi ng
Director of Goa Shipyard Conpany Ltd. (the sanction order referred to in
various documents submitted alongwith the charge). The sanction order
further states that the order was passed in _exercise of the powers vested and
on behalf of the Board of Directors, sanction was accorded to prosecute the
respondent under the Act. The sanction order also states that the sanction
was accorded retrospectively we.f. 14.9.94.

Admittedly, the second sanction order dated 7.9.97 was granted
retrospectively we.f. 14.9.94 after the cogni zance was taken on 29.5.95. It
is al so undi sputed that though the sanction order was issued under the
signatures of the Chairman and Managi ng Director, the sane has not
referred to any resolution of the Board of Directors passed in this regard
pursuant to which the Chairman and Managi ng Director i'ssued sanction
or der.

Section 19 of the Act of 1988 reads:

"19. Previous sanction necessary for prosecution. \026 (1) No Court
shal I take cogni zance of an of fence puni shabl e under sections 7, 10,
11, 13 and 15 alleged to have been committed by a public servant,
except with the previous sanction, -

(a) \ 005\ 005\ 005\ 005\ 005
(b) \ 005\ 005\ 005\ 005.
(c) in the case of any other person, of the authority

conpetent to remobve himfromhis office.”

The Goa Shipyard O ficer’s Conduct, Disciplines and Appeal Rul es

1979 provide that the authority conpetent to appoint and to renove the
respondent fromhis office is the Board of Directors. Learned counsel for
the appell ant does not dispute any of the aforesaid nentioned facts, as
adunbr at ed above.

In the present case, the appellant does not dispute that the sanction

order dated 2.1.95 was issued under the signatures of the Conpany

Secretary. There was no reference to the decision/resolution being passed
by the Board of Directors pursuant to which the sanction order was issued
under the signatures of the Conpany Secretary. It is also not disputed that
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the second sanction order dated 7.9.97 issued by the Chairnan and
Managi ng Director of the Conpany also did not refer to any

resol ution/ deci sion taken by the Board collectively pursuant to which the
second sanction order was issued. |In the facts and circunstances, as
adunbr at ed above, the view taken by the Hi gh Court cannot be said to be
unj ustifi ed.

Learned counsel for the appellant, however referred to sub-section 3
of Section 19 of the Act. Sub-section 3 of Section 19 reads as under
"(3) Notwi thstanding anything contained in the Code of

Crimnal Procedure, 1973 (2 of 1974), -

(a) no finding, sentence or order passed by a specia
Judge shall be reversed or altered by a Court in

appeal , confirmation or-revision on the ground of the
absence of, or any error, onission or irregularity in
the sanction required under sub-section (1), unless in
the opinion of that Court, a failure of justice has in
fact been occasi oned thereby;

(b) no Court shall stay the proceedings under this Act on
the ground of any error, omission or irregularity in the
sanction granted by the authority, unless it is satisfied
that such error, omission or irregularity has resulted in

a failure of justice;

(c) no Court shall stay the proceedings under this Act on
any other ground and no Court shal |l exercise the

powers of revision inrelation to any interlocutory

order passed in any inquiry, trial, appeal or other

proceedi ngs. "

Referring to the aforesaid provisions, it i's contended by | earned

counsel for the appellant that the Court should not, in appeal, reverse or alter
any finding, sentence or order passed by a special Judge on the ground of the
absence of any error, omssion or irregularity in, the sanction required under
sub-section (1), unless the Court finds a failure of justice has in fact been
occasi oned thereby. In this connection, a reference was nade to the decision
of this Court rendered in the case of State By Police 'l nspector v. T.

Venkat esh Murthy (2004) 7 SCC 763. - Reference was al so made 'to the

decision of this Court in the case of Shri Durga Dass v. State of H macha
Pradesh (1973) 2 SCC 213 where this Court has taken the view that the

Court should not interfere in the finding or sentence or order passed by a
speci al Judge and reverse or alter the sanme on the ground of the absence of,

or any error, onmission or irregularity in, the sanction required under sub-
section (1), unless the Court finds that a failure of justice has in fact been
occasi oned thereby. According to the counsel for the appellant no failure of
justice has occasioned nerely because there was an error, om ssion or
irregularity in the sanction required because evidence is yet to start and in
that view the H gh Court has not considered this aspect of the matter and- it is
a fit case to intervene by this Court. W are unable to accept this contention

of the counsel. The present is not the case where there has been nere
irregularity, error or omssion in the order of sanction as required under sub-
section (1) of Section 19 of the Act. It goes to the root of the prosecution

case. Sub-section (1) of Section 19 clearly prohibits that the Court shall not
take cogni zance of an of fence puni shabl e under sections 7, 10, 11, 13 and 15
al l eged to have been conmitted by a public servant, except with the previous
sanction as stated in clauses (a), (b) and (c).

As already noticed, the sanction order is not a mere irregularity, error

or omssion. The first sanction order dated 2.1.95 was issued by an authority
that was not a conpetent authority to have issued such order under the

Rul es. The second sanction order dated 7.9.97 was al so i ssued by an

aut hority, which was not conpetent to issue the sanme under the rel evant

rules, apart fromthe fact that the same was issued retrospectively we.f.
14.9.94, which is bad. The cogni zance was taken by the Special Judge on
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29.5.95. Therefore, when the Special Judge took cogni zance on 29.5. 95,

there was no sanction order

under the |aw authorising himto take

cogni zance. This is a fundanental error which invalidates the cognizance as

wi t hout jurisdiction.

This being the law, we are unable to sustain the subm ssion of |earned

counsel for the appellant.

Having regard to the gravity of the allegations |evelled against the
respondent, we permt the conpetent authority to issue a fresh sanction order
by an authority conpetent under the Rules and proceed afresh agai nst the
respondent fromthe stage of taking cogni zance of the offence and in

accordance with | aw.

The appeal stands di sposed of in the above termns.




