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ACT:

Inam grant-Suit for ejectnent-Defendant raised plea of Lost
Grant - When presunption of Lost G ant arises-Wether grant is
nel varam or both varans --Ri ght of Archakas-Wether Archakas
can claimrenuneration in a suit for ejectnent.

HEADNOTE:
The appellants filed suitsfor the recovery of certain
properties from the possession of the respondents. The

plaintiffs were the trustees of the tenples and the
def endants were the archakas and the alienees of the suit
properties. These suits were based ontitle and the relief
asked for was the eviction of thearchakas from the suit
property as they, according to the plaintiffs, (appellants)
had no title to remain in possession The plaintiff clained
that the suit properties were the properties of ~the deity
and that the defendants had no right therein. —The _archakas
raised the plea that the title of the deity was confined
only to melvaramin the plaint-schedul e I'ands and that they
had title to the Kudivarani. Both the Trial Court and the
H gh Court <confirnmed the title of the deity to both the
interests (Varans) and negatived the title of the defendant-
Ar chakas. The Hi gh Court also held that the archakas were
entitled to have a portion of the said properties allotted
to themtowards their renmuneration for the services to the
tenmpl es and gave a decree directing the division of the said
properties into two halves and putting the archakas in
possession of one half. Against this decree of “the High
Court both the archakas and the trustees (appellants)
preferred cross appeals to this Court.
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The main point for consideration was whether the H gh Court,
having held that the title to the suit property vested in
the deity, had jurisdiction to conpel the trustees of the
tenmple to put the archakas in possession of specified extent
of property towards their renuneration.

Held: (i) The principle of a Lost Gant can only be

i nvoked where there is no acceptable evidence of the terns
of the grant. |In the present case there is no scope for
invoking the doctrine of Lost Grant as the terms of the
grant are clear fromthe recitals in the | namregister and
the inam statement, which conclusively establish that both
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the Varans were granted to the deity.

Sankar anarayana Pillayan v. H R E. Board, Madras |.L.R 1949
Mad. 585, Buddu Satyanarayana v. Konduru Venkatapayya:
[1953] S.C.R 1001, Maginiram Sitaramv. Kasturbai Mani bhai
(1921) L.R 49 I.A 54 and Mhaned Muzafar Ali Misavi V.
Jabeda Khatun, (1930) L.R 57 A 125, relied on

(ii)The Hgh Court erred in making an allocation of the
| ands between the trustees and the archakas in a suit for
ej ect ment because there was absolutely no nmaterial either in
t he pleadings or in the evidence to make any such

apportionnment. ’'Me Hi gh Court had De option but to deliver
possession to the plaintiffs who had established their title
to the suit properties. In a suit for fram ng a scheme for

tenmple a court may in an appropriate case put the archaka in
possession of a portion of the tenple lands towards his
remuneration for services  of the tenple; but such
consi derations are-out of place.in a suit for ejectnent.
Brahmayya  v. Rajaswaraswanmi Tenple, A 1.R 1953 ’',fad. 580
as Venkatadri V. Seshacharlu, I“L.R 1948 Mad. 46. referred
to.

(iii)On the facts of this case it was held that the
conduct of the archakas, was consistent with the recitals in
the inam register, nanmely, that what was granted to the
deity was the land i.e. both the Varans and that they had
been put in enjoynent the said land in their capacity as
ar chakas and de facto trustees. They « could not by
nortgaging or otherw se alienating the property claim any
right in derogation of the title of the deity. They also
cannot claimany right because their nanes are nentioned in
addition to deity in the Inamregister. Their . nanes in
addition to the deity are nentioned as they were in
possession of the land in their capacity as de facto
trustees.

Arunachal am Chetti v. Venkata Chalapathi Guruswam i gal
(1920) 1.L.R 43 Mad. 253 and Secretary of State for India
v. Vidhya Thirta Swamiga, |.L. R 1942 Mad. 893, referred to.
Nar ayanamurthi V. Achaya Sastrulu, A l.R 1925 WMad. 411
relied on.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 646-652 of
1960.
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Appeal s fromthe judgnent and decree dated Novenber 28, 1962
of the Midras Hi gh Court in 385, 259, 260, 385 of 1947
respectively.

A.V. Viswanatha Sastri and R Gopal akri shnan, for the
appellant (in C. A Nos. 648, 649 and 650 of 1960) ~and for
the respondents (in C. A Nos. 651 and 652 of 1960).

T.V. R Tatachari, for respondents Nos. 1. 2. 5 and 6 (in
C. A No. 648 of 1960) and appellants (in C A No. 652 of
1960) .

S.T. Desai, K Jayaram and R Ganapathy lyer, for
respondents MNo. 1, 3, 4, 5, 8 to 11, 15, 16, 18, 19 and 21
(in C A No. 649 of 1960) respondents Nos. 1, 2 and 8 (in
C. A No. 650 of 1960) and the appellants (in C. A No. 651 of
1960) .

July 31, 1964. The Judgnent of the Court was delivered by
SUBBA RAO, J. These five appeals by certificate arise out of
Oiginal Suits Nos. 183, 184 and 185 of 1945 filed in the
Court of the Subordi nate Judge, Coi nbator, Madras State.

O'S. No. 183 of 1945 relates to properties clainmed on behal f
of Sri Chow eswaraswan tenple. Peri aswam  Goundar and
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Samana Goundar, the plaintiffs in the said suit, are the
trustees of the said tenple. They filed the suit for the
recovery of the plaint-scheduled properties from the
def endants who are the archakas and the alienees from them
on the ground that the said properties were the properties
of the deity and that the defendants had no right therein

They also clainmed nmesne profits for a period of 3 years
prior to the suit. The defendants filed a witten statenent
admtting the claimof the deity to the nelvaraminterest in
the properties but clainmed that the archakas owned the
kudi varam t herein and that some of the said properties were
validly transferred to the alienees.

OS.  No. 184 of 1945 was filed in the said Court by the
trustees of Sri Pongali Anmman tenple situated in the village
of Vengambur for the recovery of the properties
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mentioned in the schedule attached to the plaint. The
def endants, who are the archakas and alienees from them

i nter alia, “pleaded that only nelvaram in the sai d
properties ~was granted to the deity and that the archakas
owned the kudivaram therein and that they had wvalidly
alienated their interest in the said properties in favour of
the alienees.

OS. No. 185 of 1945 was filed in the same Court by the
trustees of Sri Varadaraja Perunal temple situated in
Venganbur village . / The plaintiffs sought to recover the
properties nmentioned in the schedul e annexed to the plaint
from the archakas and the alienees fromthemon the same
grounds and the defendants raised sinmlar pleas.. It is not
necessary to mention other defences raised in the witten
statenents filed in the three suits as nothing  turns upon
themin these appeals.

The main issue in OS. No. 183 of 1945, O S. No. 184 of 1945
and O S. No. 185 of 1945 was whether theinamgrants nmade to
the three tenples consisted of both  varams or nelvaram
al one.

The |learned Subordinate Judge tried the said suits along
with two other suits and delivered a common  judgnent

t her ei n. On the said issue he heldin all the three’ suits
that the grants to the three deities conmprised both the
var amns. He further held that the alienations made by the

archakas prior to May 16, 1931, were binding on the trustees
of the respective tenples and that the alienations nmade
subsequent to that date were liable to be set aside. In-the
result the |learned Subordinate Judge gave a decree in~ each
of the suits for possession of t he pl ai nt -schedul e
properties except those covered by the alienations effected
before My 16, 1931. He al so decreed nesne profits to the
plaintiffs for a period of 3 years prior to the suits and
al so subsequent profits fromthe date of the suits to the
date of delivery of possession at the rate fixed by him
The defendants in the said suits preferred appeals to the
H gh Court of Madras, being Appeals Nos. 259, 260 and 385 of
1947. The said appeals were heard by a Division Bench  of
the said Hi gh Court, consisting of Satyanarayana Rao and
Raj agopal an, JJ. The High Court agreed with the

351

trial court on the finding relating to the nature of the
grants to the tenples, that is to say it held that the
grants to the tenmples conprised both the varans, nanely,
nel varam and kudi varam The | earned Judges, for the first
time, though there was no pleading, no issue and no
contention in the trial Court, held that the archakas were
entitled to have a portion of the said properties allotted
to themtowards their remuneration for the services to the
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tenmpl es and gave a decree directing the division of the said
properties into two halves and putting the archakas in
possessi on of one half. They did not disturb the finding of
the | earned Subordi nate Judge in regard to the alienations,
that is they maintained the alienations nade before May 16,
1931.
Agai nst the decree of the High Court in A S. No. 259 of 1947
and A'S. No. 385 of 1947 both the archakas and the trustees
preferred appeals to this Court questioning the correctness
of the decree of the High Court in so far as it went against
them Against the decree in AS. No. 260 of 1947 no appea
was filed by the archakas, but the trustees preferred an
appeal questioning that part of the decree directing a part
of the properties to be put in possession of the archakas.
M. Desai and M. Tatachari, appearing for the archakas in
the different appeals, contended that the Courts bel ow,
having regard to the consistent and continuous conduct of
enjoyment = as absolute owners of the properties by the
archakas /'spread over a long period of tinme, should have
i nvoked  ‘the doctrine of |lost grant particularly when there
was no clear and convincing evidence of the terms of the
grant. Alternatively, they argued that the Courts should
have held, on a fair construction of the recitals found in
the inam statenents and the inam register, that only
nmel varam was granted to the deity.
M. Viswanatha Sastri, |earned counsel” for the trustees,
contested this position. He would say that there is no
scope for invoking the doctrine of lost ‘grant as the
recitals in the inamregi ster and the i nam statenment, which
are of great evidentiary value, conclusively establish that
both the
352
varans were granted to the deity and that all the docunents,
or nost of them disclosing the conduct of the archakas
woul d support the conclusion that both the varanms were so
granted to the deity.
At the outset it would be convenient to notice briefly the
scope of the doctrine of lost grant, as the | earned counse
for the appellants have strongly relied upon it. The
doctrine of Jlost grant with its Llimtations has been
succinctly explained by the Judicial Conmittee in Sankara-
narayana Pillayan v. H R E Board, Madras(l). The tenmple in
that case had 4 kattalais. Though the tenple had a genera
trustee, each of the kattalais was in the charge of a
special trustee or trustees. In regard ~to one of the
kattalais after nmeeting all the expenses there renained a
surplus which the trustees claimed for their own benefit and
in fact they were utilizing the surplus for the benefit of
their famlies. It was contended by the appellants /that
they were the owners of the suit properties, which were
subject only to a charge in favour of the kattalai for the
performance of the worship according to the prescribed
scal e. The Judicial Committee, after noticing the earlier
deci si ons, observed: -
"The presunption, it was stated, of an origin
in some lawful title which the Courts have so
often readily nade in order to support pos-
sessory rights long and quietly enj oyed,
arises where no actual proof of title is
forthcomng, and the rule has to be resorted
to because of the failure of actual evidence.
In the present case, where there is anple and
convincing proof of the nature of the grant,
the object of the endownent and the capacity
of t he persons clainmng the user and
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enjoynment, the rule can hardly have any
application.”
In the result the Judicial Committee held that the proper-
ties were granted only to the deity and that the trustees
had no claimto any surplus income. The said principle has
been accepted by this Court in Buddu Satyanarayana V.
Konduru Venkat apayya(2). There a question simlar to
(1) I.L.R 1948 Mad. 585, 605- 606.
(2) (1953) 1 S.C.R 1001, 1003.
353
that now raised was considered. The archakas cl ai ned,
relying upon the doctrine of lost grant, that wunder the
original inamgrant only the nelvaraminterest was given to
the deity. Rejecting that contention, Das, J., speaking for
the Court, observed:
"There is no-doubt, on the authorities, that a
presunption of an-origin in some lawful title
may in- certain circunstances be made to
support possessory rights long and quietly
enjoyed where  no actual proof of title is
forthcoming but it is equally well established
that that presunption cannot 'be mnade where
there s sufficient evidence and convincing
proof ~ of ~the nature of "the grant an the
persons to whomit was nade."
The basis of this doctrine is clearly brought out by two
judgrments of the Judicial Conmittee. Lord Buck-naster,
delivering the judgnment in MaginiramSitaramyv. Kasturbha
Mani bhai (1), observed
"At the lapse of 100 years, when every party
to the original transaction has passed away,

and it beconmes conpletely .inpossible to
ascertain what were the circunstances which
caused the original grant-to be nade, it s

only follow ng the policy which the Courts
al ways adopt, of securing as far as possible
qui et possessi on to people who are in apparent
awful holding of an estate, to assunme that
the grant was lawfully and not - unlawfully
made. "

Vi scount Summer in Mhamed Miuzafar Ali  Misavi
v. Jabeda Khatun(2) said much to the -sane
effect thus

"The presunption of an origin in some |awf ul
title, which the Courts have so often readily
made in order to support possessory  rights,
long and quietly enjoyed, where no actua
proof of title is forthcoming, is one whichis
not a mere

(1) [21921] L.R 49 I.A 54.

51 Sup. Court.-23

(2) [1930] L.R 57 |I.A 125.
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branch of the | aw of evidence. It is resorted
to because of the failure of actual evidence."
It is, therefore, clear that t he sai d

principle can only be invoked where there is

no acceptable evidence of the terms of the

grant.
In these appeals the trustees filed copies of the rel evant
extracts of the inamregister and the statenments filed by
the ancestors of the archakas during the inam enquiry in
support of the contention that both the varans were granted
to the deity. The evidentiary value of the recitals in the
i nam regi ster has been enphasi zed by the Judicial Committee
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in nore than one decision. In Arunachal am Chetti v. Venkata
Chal apat hi Guruswam gal (1), the Judicial Conmmttee expressed
its viewon the evidentiary value of the recitals in inam
regi ster thus:
"It is true that the making of this register
was for the ultimte purpose of determ ning
whet her or not the |ands were tax free. But
it must not be forgotten that the preparation
of this register was a great act of state and
its preparation and contents were the subject
of much consi deration under el aborately
detailed reports and mnutes. It is to be
remenber ed that the I nam  Conm ssi oners,
through their officials, nade enquiry on the
spot, heard evidence and exam ned docunents,
and, with regard to each individual property,
the Government was put in possession not only
of ~ the conclusion come to as to whether the
land “was tax free, but of a statenment of the
history and tenure of the property itself.
Wil e their Lordships do not doubt that such a
report woul d not displace actual and authentic
evi dence in_individual cases, yet the Board
when ‘such - is not available, cannot fail to
attach the utnost inportance, as part of the
history of the property, to the information
set forth in the inamregister.”
(1) [1920] I.L.R 43 Nad. 253.
355
In the latest decision of the Judicial Commttee reported in
Sankar anayana Pillayan's case(1l), it reiterated the sane
position when it said:
"The question arose in a recent case before this Board with
reference to a Madras inam [see Secretary of State for India
v. Vidhya Thirta Swam gal (2)], where it was held that the
title deeds and the entries in the inam register are
evidence of the true intent and effect of the transaction
and of the character of the right which was being recognized
and continued. The entries in the inamregister and the
descri ption of the inandar therein_were accepted as
i ndi cations of the nature and quantumof the right and the
interest created in the land."This view of the Judicia
Conmittee has been accepted and applied by the Madras Hi gh
Court in many decisions when it was call ed upon to decide on
the conflicting claims of a trustee and a archaka to the
properties dealt with in the inamregisters.
The docurments relating to Sri Pongali Amman tenple are Exs.
P-2 and P-3. Ex. P-2is the statenent filed by an ancestor
of the present archakas before the Inam Conm ssioner. It is
of the year 1862. Ex. P-3 is an extract of ,the inam
register. As observed by the Judicial Committee, the
entries mde in the said register are the result  of an
el aborate enquiry based upon oral evidence, on the  spot
enquiry and scrutiny of avail able accounts and records. The
inam statenment is only one of the pieces of evidence which
the | nam Conmi ssi oner m ght have taken into consideration in
conpiling the inamregister. The recitals in the statenent
nmust, therefore, give Place to the recitals in the inam
regi ster, though an attenpt shall be nmade to harnmonize t hem
if possible. Before considering the recitals in Ex. P-3 it
is necessary to bear in mind the commpbn case i.e., that it
is the case of both the archakas and the trustees that Ex.
P-3 deals only wth the property that was given to the
deity. But the dispute is as regards the extent of the
(1) I.L.R [1948] Mad. 585. (2) 1.L.R[1942] WMud. 893,
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908 (P.C).
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interest in the property that was given to the deity. VWAS
it only the Melvaramin the said property that was granted
to the deity or was it that both the varams therein were
granted to the deity. Now let us give a close look to the
recitals under the various colums in Ex. P-3. The first
major head is "class, extent and value of inam'. The said

maj or head is divided into 7 sub-heads. in col. 2 under the
sub-head "General class to which the inam belongs", the
entry is "religious". 1In col. 3 under the head "the survey

nunber and the name of the field or fields conprised in the
grant-dry, wet or garden", the particulars of the lands are
given. This entry shows that except a small extent which is
a garden the rest isdry land. These details are nore
consistent with the grant being of both the varams than
being of mere melvaram |If it is of nelvaram alone, the
quality of the fieldis quite irrelevant. Sub-heads 4, 5
and 6 show that the extent is about 18 acres and 99 cents
and the assessnent is Rs. 24-14.-5. These recitals | eave the
impression_ that the lane, was a dry land bearing a snal

assessnment of Rs. 24-14-5 and the, income therefrom could
not have been appreciable in those days. The second main
head is "description, tenure and documents in support of the
i nant'. The entries under the various colums under this
head establish that the dry |ands bearing an assessnent of
Rs. 24-14-5 described in cols. 3. 4, 5 and 6 were granted as
Devadayam to the 'deity Pongali~ Aman pernanently by
Madur ayar Paligar of Mdura. The of the grant is not known;
but even in the accounts of 1209 F. the nane of the deity
was entered the grantee . The third major head is "nane and
relationship of the original grantee and of subsequent and
present heirs-length of possession". ~In Col. 13 and 15 the,
name of the deity alone is given.. In Col. 16 under the
heading "name and age" and in Col. 17 wunder the | heading
"place of residence" only the nane-of the deity is given.

Bel ow the nane of the deity the nane of the Pujari "Pujari
Muttandi, age 45" is given. |In Cals. 18 and 1 9 under the
headi ng “relation to orginal grantee or subsequent

regi stered holders" and "surviving heirs of the present
i ncunbent” no entry is nmade. Cbviously no entries are nade
under these sub-heads, as the deity cannot have relations.
The nmention of Pujari Muttandi in the
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context of other entries indicates that he was in charge of
the tenple. |If his name was mentioned because he had some

interest in the land the other suitable entries in regard to
his relations would have been made under the rel evant . sub-
heads. Indeed it is not the case of the archakas that /they
have sone interest in the nelvaram |[|f the document was
concerned only with the nmelvaraminterest, strictly there
was no place for the archaka in the docunent, for he had no
interest therein. H's name was mentioned only as he was the
person who was in de facto managenent of the properties  of
the deity. In Col. 21 under the heading "Deputy Collector’s
opi nion and recomendation", the entry is "To be confirned

permanently to the Pagoda so long as it is well Kkept up
subject to the existing jodi of Rs. 3-1-7". Under Col. 22
t he inam is confirmed to the Pagoda. A reasonabl e

interpretation of the recitals in this docunment |eads to the
only concl usion that the I nam Comi ssioner was dealing wth
the entire interest in the land, the particulars whereof
were given therein. There is no evidence that at the tine
the grant was mmde the archakas or any others wer e
kudi var andar s. But it is said that Ex. P-2, the inam
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statenment, filed by the then archakas woul d establish that
what was -ranted was only the nelvaram There, in Col. 2
under the head "Nane of the inamdar entered in dowle and
nanes of the present enjoyer" the following entry is found:
Pongal i amman poosari Kuppai yandi Mt huveer an
as per paimash entry. For fields Nos. 595 and
597 no poosari’s nane is nentioned. Pr esent
(enj oyer) Pongal i amman poosari Mt handi."
It is said that pujari is show as the enjoyer and,
therefore, the deity has no interest in the enjoynent of the
land. The deity was obviously represented by the pujari who
was the de facto trustee. He was in possession of the

property in his capacity as the de facto trustee. In those
circunstances if the pujari of the tenple is described as an
enjoyer, it can only nean that he was in possession of the

land on behalf of the tenple. VWhat ever anbiguity there
m ght be in the said recital it.is dispelled by the entry in
Col . 12 under the head "Particulars of present enjoynent",
nanel y

358

"By directly —cultivating this'land selling the produce
derived therefrom and applying the sale proceed to the

service of the deity. and ny agnates have been performng
pooj a and enjoying the said | and according to the conditions
of the grant”. This entry is couched in clear and
unanbi guous terns. It describes the nature of the enjoynent

of the land by the archaka; it clearly says that he was
cultivating the land, selling the produce and fromthe sale
proceeds he was doing the services to the deity in
accordance with the terns of the grant. |If the deity was
entitled only to the nelvaram this recital is -inconsistent
with it. The recital indicates that the entire |and was the
subj ect-matter of the grant in favour of the deity and that
the produce fromthat |and was utilized for the services to
the deity. Strong reliance is placed upon the entry in col
13 under the head "I ncone derived fromthe mani bami  whet her
sarvadanbla or jodigai, if jodigai, how much". The ‘entry
is, "Income Rs. 24-14-5; Jodigai Rs. 3-1-7." Basing upon the
said entries the argunent is that Ex. P-3 shows that the
assessment on the land was Rs.  24-14-5 -and Ex. P-2
i ndicates that the same anpbunt was the incone derived from
the inam and, therefore, what was granted in inam coul d have
been only the assessnent i.e., Rs. 24-14-5. This argunent
is farfetched and based on a slender foundation. One of the
main objects of the inamenquiry was to ascertain whether
the alienated |ands were free of tax or not. The ~ ar chaka
who was in possession of the |and on behalf of the deity had
to give information as regards the tax payable in respect of
the land in his possession. In that context the  expression
"income derived from the nmanibam’ can only nean t he
assessnent fixed on the land. After stating that ful
assessment was only Rs. 24-14-5 the archaka stated that he
was not paying the entire anmount, but was paying only the
jodigai of Rs. 3-1-7. So understood the said recitals fit
into the scheme of other recitals in the said statenent —and
those found in Ex. P-3. A simlar argunment was advanced
before this Court in Buddu Satyanarayan's case(1l) and was
rejected. Das, J., observed at p. 1006 thus:
(1) [1953] S.C. R 1001
359
"Apart fromthese points of distinction the
decision relied on by the |earned Attorney-
CGeneral appears to us to be of doubtful
aut hority. As will appear fromthe passages
guoted above, the decision rested mainly, if
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not entirely, on the fact that the amount of
assessnment and the anmount of inconme were the
sane and the conclusion was drawn that the
Inam grant conprised only of the revenue
assessment, i.e., of melvaramrights. W are
unable to foll ow the reasoning.”
We, therefore, hold that, fromthe recitals in the said two
docunents, what was granted to the deity was of both the
var ans.
Learned counsel for the archakas relied wupon the Ilong
possessi on and enjoynent of the suit |ands by the archakas
and their ancestors in support of their contention that the
nel varam al one coul d have been granted to the deity. Long
enjoynment is also consistent with an arrangenent that nmight
have been entered into between the grantor and the then
functioning archaka or archakas having regard to t he
conditions prevailing then. The |lands granted were com
paratively of small extent and they were dry | ands. In
those 'days the incone fromthe said | ands nmust have been
very insignificant. There was no trustee for the tenple.
In those circunmstances it is, nore likely that the grantor
woul d have put the land in the possession of the archaka so
that he mght, fromand out of the produce from the |and,
mai nt ai n the tenple, perform the puja and neet the
expendi ture connected with the puja and al so pay hinself the
remuneration for hi's services to the tenple. That was a
conveni ent arrangenment which was adopted in many of the

small tenples in that part of the country. This practice
was recorded with clarity by the Mdras H gh Court in
Narayanamurthi v. Achaya Sastrulu(l). 1In dealing with a

simlar argunment the | earned Judge observed:
The evidence of user and - enjoynent, ' however
l ong uninterrupted and unquestioned, would be
evi dence of the grant only i N the absence of
(1) A 1. R [1925] Mad. 411, 412- 413-
360
any reliable or cogent evidence with regard to
the terns of the grant itself or in'the case
of any ambiguity in the grant. |t seens to be
clear that al nost very recently the suit |ands
yielded only just what  was sufficient for
nitya naivedyam or the daily worship. No
doubt in such a state of things not only the
persons who established the tenples and nmde
the endowrents but succeedi ng generations of
wor shi ppers woul d have al |l owed the archakas to
cultivate the lands and take the i ncome
performng the puja as it was obviously. the
nost convenient nobde of arranging for/ the
worship of the deities and the paynent of
remuneration of the archaka service."
"But when the income accruing fromthe | ands
cane to be considerable and the archakas, by
reason of old habits and follow ng their fore-
fathers, clained the | ands and surplus profits
therefromto be their own, it was only natura
that the worshippers should take steps to
secure t he sur pl us i ncome for the
institutions."
These observations are very apposite and they clearly
describe the circunstances under which the archakas of the
temples were allowed to be in possession of the tenple
| ands. If that was the situation under which the archakas
cane into possession of the lands, they were certainly in
the position of de facto trustees and they could not by
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nortgagi ng or otherw se alienating the properties claim any
rights in derogation of the title of the deity. Indeed the
documents on which the | earned counsel relied contain clear
and unambi guous adm ssion on the part of the archakas that
the land itself was the property of the deity. Exs. P-12,
P-13, P-14 and P-15 are copies of nortgages executed by the
ar chakas. Under these docunments the |and in their
possessi on was nortgaged and it was described as paditharam
Manyam They also disclosed hat the paditharam paddy
directed to be paid to the tenmple was nore than the Kkist

payabl e thereon to the Governnent. In the prior proceedings
i.e., applications preferred by the
361

archakas for declaring the tenples as excepted ones, there
was no claimthat the nelvaramalone was granted to the
deity. I n other proceedings the archakas clainmed that the
| ands were service-inans, but they did not come forward with
the present plea that nmelvaramonly was granted to the
deity. | Further, pattas for the suit lands were transferred
wi t hout  ‘any objection of the archakas in the name of the
deities in 1939 and the archakas also paid contribution to
the Mdras H ndu Religious Endowrents Board on tile basis
that both the varams belonged to the deity. The conduct of
the archakas, therefore, is consistent with the recitals in
the inam register, nanely, that what was granted to the
deity was the land i.e., both the varans, and that they had
been put in possession and enjoynent of the said land in
their capacity as archakas and de facto trustees.

Learned counsel for the appellants relied upon an order made
by A R C Westlake, Collector of Coinbatore, on April 14,
1941, wherein he held that only nelvaramwas granted to the
deity. That order canme to be made under ~the follow ng
ci rcunst ances. The trustees appointed by the Coinbatore
District Tenple Cormittee filed an application before the
Revenue Division Oficer under s. 44-Bll(a) of the WMadras
H ndu Religious Endowrents (Arendment) Act, 1934, for a
declaration that the alienations of portions of inam |and
attached to the tenple were null ‘and void and for resunption
and regrant of the sanme to the deity. One of the issues in
the application was whether the inamconprised nel varam or
bot h nel varam and Kudi varam The Revenue -Division Oficer
held that the inam conprised both the varanms: On  appeal
the Collector cane to the contrary conclusion. But a
perusal of the order shows that his conclusion was based
upon pure surmses. The Collector did not refer to any
document or evidence for his conclusion. The trustees filed
a suit in the Court of the Subordinate Judge,  Coinbatore,
for a declaration that the inamgrant in favour of. the
pl ai nt temple conprised both the varans The l'ear ned
Subordi nate Judge held that s. 44-B of the Act had no
application as the grant was to the deity and was not a
service inam The result of this litigation was that | there
was no final decision on the

362
guesti on whet her the grant was of both the varans or only of
the nelvaram These proceedi ngs cannot, therefore, be of

any evidentiary value in this case. On a consideration of
the entire evidence we agree with the conclusion arrived
at by the High Court that the grant to the deity conprised
both the varans in the suit | ands.

Now coming to the appeals relating to chow eswara swam
temple, the factual and |l egal position is exactly the sane
as in the case of Pongalianmmn tenple Ex. P-2 is the
statenment made before the |nam Commissioner by the then
archaka and Ex. P-3 is the extract fromthe Inam register.
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Under the relevant entries in the inam register, survey
nunbers, extent, quality and the assessnent of the subject-
matter of the grant are given. The land is described as
Devadayam and is stated to have been granted for the support
of the pagoda of Chow eswaraswami . The nature of the grant
is described as permanent. The date of the grant is not
known. The grantor’s name is given as Mduraiyar Paligar of
Madur a. The name of the original grantee is given as
Chow eswar aswami . The grant of the |and described earlier
is confirmed permanently to the pagoda as long as it is well
kept subject to the existing jodi of Rs. 24-8-2. The only
mention of archaka is in col. 17 under the head "Particul ars
regarding present owner" and the entry thereunder is
"Chow eswaraswani, stanika Mittaiyan". The other colums
where the relationship of the present owner wth the
previous owners is expected to be recorded are |left blank
for the obvious reason that the said colums are irrelevant
in the case of a deity. The archaka's name in addition to
the deity is nmentioned as he was in possession of the |and
in his ‘capacity as de facto trustee. The deity nust
necessarily have to be represented by sonebody and that he
can only be the stani ka who was managing the tenple and its
properties. The rel evant entries in the inam register do
not countenance any contention that the  nelvaram interest
only in the |land was granted and that was confirned to the
deity. If the nelvaramwas granted or  confirned, the
recitals would have been different. The corresponding inam
statement is Ex. P-2. The entries are practically sinilar
to those found in Ex. = P-2 relating to

363

Pongal i anman tenple wth sone slight variations. Col. 2
nakes a clear distinction between ownership of the land and
enj oynment . The owner is shown as Chow eswaraswam and the

"present” enjoyer is shown as Chow eswaraswam ’'s. stanika.
The nature of the enjoynment is described in col. 2 thus:
"The said lands are leased out for varam
cultivation and I cultivate the same nyself
sone tinmes and the incone (nasul) therefromis
enjoyed by ne and co-sharers (Pangali) and
used for Swam Viniyogam"
It is manifest fromthis recital that the land was the
subjectmatter of the grant and the incone therefrom was
derived either by direct cultivation or by leasing out the
same, and the said incone was enjoyed by the archaka -and
used for viniyogam The point to be noted is that the
predecessorin-interest to the present archaka admitted that
the produce fromthe Iand was utilized for the services of

the deity. The said admi ssion is inconsistent wth the
all egation that the grant was only of nelvaram ' The entries
in col. 13 are sinmlar to those contained in t he

corresponding Ex. P-2 relating to Pongaliamman tenple, and,
for reasons already given, they do not support the
contention that the assessnment of Rs. 74-1-5 was only
granted to the deity.

A conbi ned readi ng of these two docunments |eads to the wonly
conclusion that both the varans were granted to the deity.
Just as in the case of Pongaliaman tenple so in the case of
Chow eswaraswam tenple, the subsequent conduct of the
archakas belie their assertion that only mel varam interest
in the land was granted to the deity. Exs. D1 of 1867, D
2 of 1868, D3 of 1870 and D-4 of 1883 are sonme of the
nortgages executed by the archakas ,of Chow eswaraswam
templ e. Exs. D5 D6 and D7 are sales. In all these
docunents the property is described as Chow eswaraswam
manyam If really the kudi varam bel onged to the archakas,
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they woul d not have described the |and they were alienating
as Chow eswaraswam nanyam The description of the property
as that of the deity is consistent with the title of
kudi varam al so being in the deity. Further, as in the other
case, the pattas were
364
transferred in the name of the deity in 1939, the contri-
butions were paid to the H ndu Religi ous Endownents, Board
on the basis that the entire interest in the lands bel onged
to the deity and that in other proceedings the archakas’s
case was not that the grant to the deity was only of the
nmel varam but the | ands were service inam|lands. Though the
ar chakas dealt with the properties by nortgaging or
ot herwi se alienating themthey never denied the title of the
deity. For the foregoing reasons we hold that even in the
case of Chow eswaraswani tenple the original grant nmade to
the deity conprised both'the varanmns.
In regard to Sri Varadaraja Perumal tenple, no appeal was
filed by the-archakas and they allowed the judgment of the
Hi gh Court in regard to the title to becone final. Nothing
therefore, need be said on'the question of title of the |and
in respect of this tenple.
Coming to the cross-appeals filed by the trustees against
that part of the decree of the Hi gh Court apportioning the
property of the deity between the deity and the archakas,
the question raised is whether the High Court, having held
that the title to the suit property vested in the deity, had
jurisdiction to conmpel the trustees of the tenples to put
the archakas in possession of specified extent of property
towards their renmuneration. The H gh Court observed thus:
"On these findings, it is no doubt true that
the decree in favour of the plaintiffs for
possessi on of the properties on behalf of the
deity has to be -upheld subject to t he
consi deration set forth bel ow "
Then it proceeded to consider whether any allocation of |and
shoul d be nade between the archakas and the trustees. After
noticing the rel evant decisions on the subject, it  observed
t hus:

.1 5

"These decisions are practically uniform except for the
decisions.......... (in) A S No. 2 3 7 of 1950(1)
and............ (in) Venkatadri v. Seshacharlu(2) and have

uphel d the allocation

(1) Brahnyya v. Rajeswarawam tenple A l.R. 1953 Mad. 580.

(2) I.L.R 1948 Mad. 46.

365
of | ands between the archakas and the
trustees, the proportion however varying ‘wth
the extent of the |lands and the anmpbunt of the
i ncore. None of the Judges were  of the
opinion that the arrangenent should be a
per manent and an unalterable one and it . nust
naturally be subject to revision or alteration
according to the circunstances of the case at
the instance not only of the trustees but also
at the instance of the archakas, if it was
found that the allocation was working to the
detrinent of either the archakas or of the
temple.”
It concl uded:
"We think, therefore, in these cases, the best
arrangenent would be to allocate half the
| ands in each of the suits for the
remuneration of the archakas, to be divided
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equally, having regard to the wet and dry
extents, and leave the remaining half to the
trustees, who have to neet the cost of the
daily worship and accumulate the surplus in
their hands as it belongs to the deity."
On principle, in our view, the conclusion arrived at by the
| earned Judges of the Hi gh Court 1is unsupportable. The
suits were based on title and the relief asked for was the
eviction of the archakas fromthe suit property as they,
according to the plaintiffs had no title to remain in
possessi on. The archakas raised the plea that the title of
the ,deity was confined only to nelvaram in the plaint-
schedule lands and that they had title to the Kkudivaram
Both the courts confirmed the title of the deity to both the
interests and negativedthe title of the defendant. |In the
circunstances the Court has no option but to deliver pos-
session to the plaintiffs who had established their title to
the suit properties. In a suit for framng a schene for a
tenpl e a court may in an appropriate case put the archaka in
possession ~of a portion of the tenple lands towards his
remuneration for services'to the tenple; but these are not
suits for framng a scheme. That apart, there is absolutely
no material either inthe pleadings or in the evidence to
366
make any such apportionnment, for the allotment of a parti-
cular share to the archaka woul d depend upon the tota
income fromthe lands, the value of the articles required
for the worship, the amobunt of reasonable  renuneration
intended to be provided and other simlar circunstances. An
al | ot ment cannot possibly be nmade on the basi s of
al l ocations nmade in the circunstances and facts peculiar to
ot her cases. I ndeed, this Court has already expressed a
clear opinion on this aspect of the casein Buddu ' Surya-
narayana’'s case(1l). Therein, Das, J., said at p. 1008 thus:
In a proceeding for the framng of a schene
relating to a tenple it nmay be permssible to
take into account (the clainms, noral / if not
| egal, of the Archakas and to nake sone pro-
vision for protecting their rights, but  those
consi derati ons appear to us to be entirely out
of place in a suit for ejectnment on proof of
title.™
Wth respect we entirely agree with the said observations:
It follows that the High Court went wong in naking  an
allocation of the lands between the trustees and the
archakas in a suit for ejectmnent.
Learned counsel for the archakas made an i npassi oned appea
that we should give a direction to the authorities concerned

to nmmke an apportionment of the properties on. the  lines
suggested by the Hi gh Court, having regard to the |ong
enjoyment of the tenple lands by the archakas. Long

enjoynment of the tenple lands by the archakas is' not a
peculiar feature of this case. The authorities concerned
have made suitable arrangenents for renuneration in the
,case of other tenples and we have no doubt that they would
nake a reasonabl e provision for the archakas in the present
case also for their renuneration in accordance with | aw.
In the result, Cvil Appeals Nos. 648 and 650 of 1960 filed
by the trustees are allowed but, in the circunstances,
wi thout costs. Civil Appeal No. 649 of 1960 filed by the
trustees is also allowed w thout costs except as agai nst the
(1) [1953] S.C. R 1001
367
14t h respondent . The said appeal against the 14t h
respondent is withdrawn on the ground that his interest as a
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nortgagee is not now subsisting and the said appeal against
the 14th respondent is dismssed as withdrawn but, in the

circunstances, w thout costs. Civil Appeals Nos. 651 and
652 of 1960 filed by the archakas are disnissed with costs.
One hearing tee.

Ordered accordingly.




