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S.B. SINHA, J

1. Leave granted.

2. Respondent 'is a public servant. He was proceeded against in a case
under Prevention of Corruption Act.” He was sentenced to one and a half
years (18 nmonths) rigorous inprisonment. Afine of Rs. 1,000/- (Rupees
One Thousand Only) was al so inposed upon him by Special Judge,

Fat ehgar h Sahi b, Punj ab. He preferred an appeal thereagainst narked as
Crimnal Appeal No. 1022-SB/ 04. In the said appeal, an application was
filed by the respondent for suspendi ng of conviction purported to be under
Section 389 of the Code of Crimnal Procedure, 1973. By reason of the
Order dated 11.1.2005, |earned Judge of the Special Court allowed the said
appl i cation hol di ng;

"I have heard Ld. Counsel for the applicant-appellant
Deepak Mattu and Deputy Advocate Ceneral, Punjab
appearing for the respondent on an application noved
under Section 389 Cr.P.C. for suspension of conviction
recorded under Sections 7 and 13(2) of the Prevention of
Corruption Act.

The sentence of the appellant has al ready been

suspended. He is working as Juni or Engi neer in Punjab
State Electricity Board. It is argued that if ‘his conviction
is not suspended, he may have to face dism ssal from
service. Three flaws in the inpugned judgnent have

been pointed out. Firstly, that shadow w t ness has not
been exani ned; secondly, that the all eged denand was of
Rs. 2000/- and this bribe noney was all egedly paid but at
the time of recovery, only an anpunt of Rs. 1900/- was
recovered; and thirdly, there is no corroboration to the
denmand in as much as the conplaint al one proved the

same and t he shadow witness in whose presence it was
made has not been exani ned.

It will take a long tinme to decide the appeal. There are
fairly good points to argue. This application is allowed
and the conviction of the appellant is suspended during

t he pendency of the appeal."
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3. An application was filed by the appellant herein for vacation of stay of
conviction granted to himby reason of the said order with a prayer to recal

the sane, whereby the Court’'s attention was drawn to a judgnment of this

Court in K.C. Sareen Vs. C.B.l., Chandigarh [(2001) 6 SCC 584]. By

reason of the inpugned judgment while the Court accepted that an order
suspendi ng the conviction could be allowed only in a very exceptional case,

di sm ssed the application of stay hol ding;

"The present petition is not nmaintainable. O-der dated
11.1. 2005 can neither be reviewed nor recalled. It was
passed in the presence of the Deputy Advocate Ceneral
Punj ab, who represented the respondent-State. The merits
of the case were considered. It was considered that it
will take a long tine to decide the appeal and there are
fairly good points to be argued. Hence, application under
Section 389 Cr.P.C. was allowed and the conviction of
the appel l ant recorded under Sections 7 and 13(2) of the
Prevention of Corruption Act was suspended during
pendency of appeal.  There is no bl anket bar inmposed on
the Appellate Court to grant stay of conviction in
corruption cases. After going through the 'grounds of
appeal’ and the contents of the application nmoved under

Section 389 Cr.P.C., it was considered that it was an
exceptional case. Hence, the conviction was stayed
duri ng pendency of /'t he appeal . Sent enced i nposed on

the appell ant had al ready been stayed. Now, there exists
no reason, either for vacation of the order dated
11.1.2005 or to review recall the sane."

4, Ms. Ruchira Qupta, |earned counsel appearing on behalf of the

appel  ant woul d submit that the Hi gh Court belng awar e of the decisions of
this Court holding that ordinarily the suspension of conviction should not be
granted, nust be held to have committed a nmanifest error in passing the

i mpugned judgnent. M. Neeraj Kumar Jain, |earned counsel appearing on
behal f of the respondent on the other hand would submt that the respondent
bei ng a governnent servant and he havi ng been convicted only for a period
of one and a half years, the H gh Court cannot be said to have conmitted
any error in suspending the judgrment of conviction. I'n any event, the

| ear ned counsel subnitted that the Court for all intent and purport having
arrived at a decision that an exceptional case have been made out, no
interference therewith by this Court is warranted.

5. Section 389 of the Code of Criminal Procedure, 1973 reads as under: -
" 3809. Suspensi on of sentence pending the appeal
rel ease of appellant on bail -
(1) Pending any appeal by a convicted
person, the Appellate Court may, for reasons to be
recorded by it in witing, order that the execution
of the sentence or order appeal ed agai nst be
suspended and, also, if he is in confinenent, that
he be released on bail or on his own bond:

Provi ded that the Appellate Court shall, before

rel easing on bail or on his own bond a convicted
person who is convicted of an of fence puni shable
with death or inprisonment for life or

i mprisonnent for a termof not |less than ten years,
shal | give opportunity to the Public Prosecutor for
showi ng cause in witing agai nst such rel ease.

Provided further that in cases where a convicted
person is released on bail it shall be open to the
Public Prosecutor to file an application for the
cancel l ati on of the bail
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(2) The power conferred by this section on
an Appellate Court may be exercised also by the
Hi gh Court in the case of an appeal by a convicted
person to a Court subordinate thereto

(3) Were the convicted person satisfies
the Court by which he is convicted that he intends
to present an appeal, the Court shall -

(i) where such person, being on bail, is
sentenced to inprisonment for a term

not exceeding three years, or

(ii) where the of fence of which such person
has been convicted is a bail abl e one,

and he is on bail

order that the convicted person be rel eased on bail
unl ess there are special reasons for refusing bail
for such period as will afford sufficient tinme to
present the appeal and obtain the orders of the
Appel | ate Court under sub-section (1), and the
sentence of inprisonnment shall, so long as he is so
rel eased on bail, be deened to be suspended.

(4) When the appellant is ultimtely
sentenced to inprisonment for a termor to
i mprisonnent for life, the time during which he is
so rel eased shall be excluded in-conputing the
termfor which he is so sentenced.”

6. An order of suspension of conviction admittedly is not to be readily
granted. The High Court in its order dated 11.1.2005 passed a judgnent
i rrespective of conviction and sentence, only on two grounds;

(1) A long tine may be taken to-deci de the appeal .

(ii) There are good points to argue.

7. Wil e passing the said Order, the H gh Court did not assign any
speci al reasons. Possi bl e del ay in disposal of the appeal and there are

arguabl e points by itself may not be sufficient to grant suspension of a
sentence. The Hi gh Court while passing the said Order nmerely noticed sone
poi nts which could be raised in the appeal. The grounds so taken do not
suggest that the respondent was proceeded agai nst by the State, nual afide or
any bad faith. |In K C. Sareen (supra), this Court opined;

"11. The legal position, therefore, is this:  though the
power to suspend an order of conviction, apart fromthe
order of sentence, is not alien to Section 389(1) of the
Code, its exercise should be limted to very exceptiona
cases. Merely because the convicted person files an
appeal in challenge of the conviction the court should not
suspend the operation of the order of conviction. The
court has a duty to |ook at all aspects including the

ram fications of keeping such conviction in abeyance. It
isinthe |light of the above | egal position that we have to
exam ne the question as to what should be the position
when a public servant is convicted of an offence under

the PC Act. No doubt when the appellate court admits

the appeal filed in challenge of the conviction and
sentence for the offence under the PC Act, the superior
court should normally suspend the sentence of

i mprisonnent until disposal of the appeal, because

refusal thereof would render the very appeal otiose unless
such appeal could heard soon after the filing of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 5

appeal . But suspension of conviction of the offence
under the PC Act, dehors the sentence of inprisonnent
as a sequel thereto, is a different matter.

12. Corruption by public servants has now reached a
nmonstrous dinmension in India. Its tentacles have started
grappling even the institutions created for the protection
of the republic. Unless those tentacles are intercepted
and i npeded from gripping the normal and orderly
functioning of the public offices, through strong

| egi sl ative, executive as well as judicial exercises the
corrupt public servants could even paral yse the
functioning of such institutions and thereby hinder the
denocratic polity. Proliferation of corrupt public
servants coul d garner nonmentumto cripple the socia

order if such men are allowed to continue to nmanage and
operate public institutions. Wen a public servant is
found guilty of corruption after a judicial adjudicatory
process conducted by a court of |aw, judiciousness

denands t'hat he should be treated as corrupt until he is
exoner at ed by a superior court. ~The nere fact that an
appel | ate or revisional forumhas decided to entertain his
chall enge and to go into the issues and findings nade

agai nst such public servants once again should not even
temporarily absolve himfromsuch findings. |If such a
public servant beconmes entitled to hold public office and
to continue to do official acts until heis judicially
absol ved from such findings by reason of suspension of

the order of conviction, it is public interest which suffers
and sonetinmes, even irreparably. ~ Wen a public servant
who is convicted of corruptionis allowed to continue to
hold public office, it would inpair the norale of the other
per sons manni ng such office, and consequently that

woul d erode the already shrunk confidence of the people

in such public institutions besides denoralising the other
honest public servants who woul d ei ther be the

col | eagues or subordinates of the convicted person. |If
honest public servants are conpelled to take orders from
procl ai med corrupt officers on account of the suspension
of the conviction, the fallout woul d be one of shaking the
systemitself. Hence it is necessary that the court should
not aid the public servant who stands convicted for
corruption charges to hold only (sic) public office unti
he is exonerated after conducting a judicial adjudication
at the appellate or revisional level. It is a different matter
if a corrupt public officer could continue to hold such
public office even without the help of a court order
suspendi ng the conviction."

8 In State of Maharashtra Vs. Gaj anan and Another [(2003) 12 SCC

4é2], rel ying upon anot her decision of this Court in Union of |India Vs.

Singh [(2003) 12 SCC 434] and also K C. Sareen (supra), it was held;
"5. In the said judgnent of K C. Sareen this Court has
held that it is only in very exceptional cases that the court
shoul d exercise such power of stay in matters arising out

of the Act. The High Court has in the inmpugned order

nowhere pointed out what is the exceptional fact which in
its opinion required it to stay the conviction. The Hi gh
Court also failed to note the direction of this Court that it
has a duty to |look at all aspects including ramfication of
keepi ng such conviction in abeyance. The High Court, in

our opinion, has not taken into consideration any of the
above factors while staying the conviction. It should also
be noted that the view expressed by this Court in K C

Sareen case was subsequently approved foll owed by the

At ar
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judgment of this Court in Union of India v. Atar Singh"

9. Rel yi ng on the aforenentioned two decisions, an order is passed in a
wong, illegal premnse. There is no inpedi nent which comes on its way

not to correct an apparent error. Article 362 of the Code of Crimna
Procedure is only operative in a situation where a final order has been
passed. The Code of Crimnal Procedure confers inherent power in the Hi gh
Court unlike the | ower court’s.

10. We, therefore, see no reason as to why Hi gh Court cannot nodify its
own interlocutory order when the matter is yet to be finally disposed of.

11. We, therefore, are of the opinion that the H gh Court was not correct

inits view W, therefore;, allow this appeal by setting aside both the orders.

No costs.




