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The suit property consists of ‘a piece of |and neasuring 11.37
acres conprising in Survey No.392 and the structure standing thereon
known as Bungal ow No. 39 i n Sagar Cantonnent area. A suit for
declaration of title filed by the review petitioner was directed to be
decreed by the Trial Court and the decree was upheld by the Hi gh
Court in First Appeal. The Chief Executive Oficer of Cantonnent
Board, Sagar preferred an appeal by special |eave which was all owed
by this Court and the suit filed by the reviewpetitioner was directed to
be dism ssed. A perusal of the judgnent under review reveals that in
form ng opinion against the reviewpetitioner in the matter of title over
the land in suit, this Court placed reliance on Order No. 179 of 1836 of
the Governor Ceneral in Council whereunder the |and form ng part of
the suit property is known as one held under *old grant’. This Court
al so noted with approval the view of the |aw taken in Shri-Raj Singh
Vs. The Union of India and Ors. \026 AIR 1973 Del hi 169 as regards
the properties in British Cantonnent areas. The judgnent sought to
be reviewed is reported as (1999) 3 SCC 555.

In the review petition filed by the reviewpetitioner, one of the
pleas raised is that O der No.179 of 1836 has stood repeal ed and
therefore the judgnment of this Court based on the said order was
vitiated by an error of |aw apparent on the face of the record. It is
mainly this plea which persuaded the Court to issue notice in review
petition. The non-petitioners herein have disputed the availability of
any nerit in any of the pleas raised by the wit-petitioner and have
submitted that no case for review was nade out.

We have heard the | earned counsel for the parties at |ength and
we are satisfied that the judgnent under review does not suffer from
any such infirmty as to call for recalling of the judgnent in exercise of
review jurisdiction of this Court.

The first subm ssion of the | earned counsel for the review
petitioner has been that the G330 No. 179 of 1836 has stood repeal ed
by Act No.XXIl of 1864 which received the assent of Governor Genera
on the First day of April, 1964 and cane into force on that day. |In the
submi ssion of the | earned counsel for the reviewpetitioner Sections
XVIl and XXVIII are relevant which are extracted and reproduced
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her eunder

"XVIl. And nmay nake Rul es and

Regul ations to provide for certain
matters hereinafter mentioned the sane
to be general or specia

The Local Government shall have

power to make Rul es and Regul ati ons not

i nconsistent with the provisions of this Act or
of any other lawin force, to provide within
the limts of any Mlitary Cantonnment for the
matters hereinafter nentioned, and from

time totime to repeal, or alter, such Rules
and Regul ations. The Rul es and Regul ati ons
made under this Section nmay be general for

all Mlitary Cantonnentsin the Territories
under the | ocal Government making the

sanme, or special for any one or nore of such
Cant onrent ,accordi ng as the 1oca

Gover nment_shall direct."

XXV Ef fects of Rules nmade under Section
XVI|l of the Act in/respect of Regul ations
previously.

Whenever in any Mlitary Cantonment,
Rul es and Regul ati ons have been made
under Section XVIl, so nuch of any
Regul ation or Act as may be held to
enmpower the Commandi ng O ficer to nmake
| ocal Regul ations regardi ng natter other
than Mlitary shall cease to have any effect in
such Cantonnent, and all | ocal Regul ations
for any Mlitary Cantonnment which may have
been nade before the promnul gation of the
Rul es and Regul ations for such Cantonnent
made under such Section XVII, shall cease to
have any effect. Provided that nothingin this
Section shall be held to interfere with any
Mlitary Authority vested in the said
Conmmandi ng Officer under Articles of War."

The | earned counsel for the reviewpetitioner subnmtted that
Order No.179 of 1836 is referable to Section XVIl. and, therefore,
stands repeal ed by Section XXVIII

We have carefully perused the two provisions relied on by the
| earned counsel and we find no nerit in the subm ssion made. ‘Under
Section XVIl, the Local CGovernnent is enpowered to make Rul es and
Regul ations generally for all mlitary cantonnents in the territories
under that Local Governnent or in respect of one or nori of such
cantonments. The nature of the Rules and Regul ati ons whi ch can be
framed by the Local Covernment is indicated by the Preanble which
reads as under

"Preanble :
Wiere it is expedient to nmake

provision for regulating the adm nistration of
Cvil and Crimnal Justice and the
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superintendence of Police and Conservancy,
for protecting the public health within the
limts of Mlitary Cantonnments and for |aying
down | ocal Rul es and Regul ations to be
enforced within such limts, it is enacted as
follows :"

Once the Rules and Regul ati ons have been framed by the Loca
CGovernment then the power of the Commanding Officer to make | oca
Regul ations regarding matters other than mlitary cones to an end.
Order No.179 of 1836 issued by Governor Ceneral in Council cannot be
said to have been issued under Section XVII and, therefore, the
guestion of its ceasing to operate by reference to Section XXVIII| does
not arise. There are certain Acts and Regul ati ons whi ch have been
specifically repeal ed by Act No.XXI| of 1864 as per Section 2 read with
the Schedul e appended to the Act but Order No.179 of 1836 is not be
found mentioned therein.

I'n addi tion, the | earned counsel for the non-petitioners has
poi nted out that Order No.179 of 1836 was anended by Order
No. 1001 dated 8th July, 1864 by Governor General in Council and such
amendment woul d not have been made if Order No.179 of 1836 would
have stood repealed with effect from 1st April, 1864 by Act No. XXl of
1864. It is also pointed out that the decision of this Court in Chitra
Kumari (Smt.) Vs. Union of India & Os. \026 (2001) 3 SCC 208
deci ded on February 14, 2001 al so takes notice of GGO No. 179 of
1836 as still in force.

The first plea raised by the reviewpetitioner fails.

It was then submitted that in the decision of Nagpur H gh Court
dated 07.10.1949 in Second Appeal No.120 of 1947 in Shri deo
Jankiranji Idol Vs. The Governor General in Council, Delh
certai n observations have been made regardi ng General Land Register
(GLR) maintained under the Cantonment Land Admi nistration Rul es of
1925 and those observati ons would have a material bearing on the
facts of this case. The deci sion of Nagpur H gh Court cannot-be relied
on by the reviewpetitioner as a precedent because there is no such
poi nt of |aw deci ded as may be capabl e of being read as precedent for
the purpose of this case. |If the judgnent though not judgnent intra-
parties, is yet sought to be relied on as a piece of evidence, then it
shoul d have been tendered in evidence which has not been done. Be
that as it nmay, it is not disputed at the Bar that this judgnent was
very nmuch avail abl e before the Court when the appeal was argued and
the judgnent of Nagpur High Court was specifically referred to/in the
Note of written subm ssions made on behal f of respondent in the
appeal (reviewpetitioner herein). A point that has been heard and
deci ded cannot forma ground for review even if assumng that the
view taken in the judgnment under review is erroneous.

The third contention rai sed on behalf of the reviewpetitioner
relates nerely to appreciation of evidence and we do not think it is
avail abl e to be urged now.

No case is nmade out for entertaining the review petition. It is
di sm ssed




