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The appellants are aggrieved by the judgnent of the
Aur angabad Bench of the Bonbay Hi gh Court which has reversed
a decree for Rs.36,000/- passed by the G vil Judge, Second
Di vi si on, Aurangabad, as damages on account of the death of
one Chandri kabai who was the wife of appellant no.1 and the
not her of appellant nos. 2 to 5, after she had undergone a
sterilization operation at the Cvil Hospital, Aurangabad.

The case of the appellants before the trial court was
that the deceased Chandri kabai was admitted in-the G vi
Hospital, Aurangabad on 10th July, 1963, for delivery of a
child. This maternity hospital is attached to the Medica
Col | ege at Aurangabad and respondent no.2 was working in-the
departrment of CObstetrics and Gynecology as a doctor and it
is she who attended on Chandri kabai. Respondent no.3 was the
Medi cal Officer of the said hospital while respondent no.4
was the Dean of Medical College, Aurangabad. Chandrikaba
delivered a mmle child on 10th July, 1963. As she had got
herself admtted to this hospital with a viewto undergo a
sterilization operation after the delivery, “the said
operation was performed by respondent no.2 on 13th | July,
1963. Soon thereafter Chandri kabai devel oped high fever and
al so had acute pain which was abnormal after such a sinple
operation. Her condition deteriorated further and on 15th
July, 1963 appellant no.1 approached respondent no.3 and one
Dr. Divan, PW2, who was a well-known surgeon and was
attached to the hospital, but was not directly connected
with the Gynecological department. At the insistence of
appel l ant no.1 Dr. Divan exanm ned Chandri kabai on 15th July,
1963, and seeing her condition, he is alleged to have
suggested that the sterilization operation which had been
performed shoul d be re-opened. This suggestion was not acted
upon by respondent nos.2 and 3 and the condition of
Chandri kabai becane very serious. On 19th July, 1963, Dr.
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Divan, on being called once again, re-opened the wound of
the earlier operation in order to ascertain the true cause
of the seriousness of the ailnent and to find out the cause
of the worsening condition of Chandrikabai. According to the
appel l ants, respondent nos. 2 and 3 assisted Dr. Divan in
this Operation. Dr. Divan, as a result of the second
operation, found that a nop (towel) had been left inside the
body of Chandri kabai when sterilization operation was
performed on her. It was found that there was coll ection of
pus and the sane was drained out by Dr. Divan. Thereafter,
the abdonen was closed and the second operation conpleted.
Even, thereafter the <condition of Chandrikabai did not
i mprove and ultimately she expired on 24th July 1963.

Al l eging that Chandrikabai was working as a teacher in
a governnment school and her salary augnented the tota
income of the family, it was pleaded that the death of
Chandri kabai was caused due to.the negligence of respondent
no.2 who had perfornmed the sterilization operation on 13th
July 1963, as well as the irresponsible behavior of
respondent ~no. 3.~ The appellants also alleged that the
hospital lacked adequate nedical aid and proper care and
there was gross dereliction of duty on the part of the
officers of the Governnment- Civil Hospital which directly
resulted in the death of Chandrikabai " and, therefore, the
appel l ants were entitled to recover danages from the

CGovernment of Maharashtra (respondent  no.1l) as well as
respondent nos.2 to 4. The appellants clainmed total danages
of Rs.1,75,000-. It my here be noticed that the suit was

conmenced with the appellants” ~filing application for
perm ssion to sue in._ form pauperis and, on the sane being
all owed, the sane was converted to Special Cvil Suit no.5
of 1965.

Respondents 1 and 4 filed a comon witten statenent
contending that the appellants’ suit was false. It was
denied that there was any negligence in the performance of
the sterilization operation on 13th July 1963, at the hands
of respondent no. 2. In fact the case of the respondents was
that after the sterilization operation on 13th July, 1963,
the condition of Chandrikabai had inproved. All -allegations
of negligence etc. were specifically denied.” In ~addition
thereto, respondents 2 and 3 filed separate witten
statenments in which they al so deni ed any negligence on their
part. Respondent no.2 denied having left any nmop in the
abdonen of Chandri kabai and, in the alternative,  pleaded
that even if such a nmop was |left inside the body, the sane
could not have, either directly or renotely, caused the
deat h. Respondent no.3 also denied the recovery of the nop
fromthe abdomen and generally supported the case of the
ot her respondents.

In view of the pleadings of the parties the Civil Judge

franed as many as |1 issues which are as follows:
1. Do plaintiffs prove that the
def endant no. 2 per f or med t he
operation wi t hout due care,

attention and caution and in the
nost negligent nmanner?

2. Do plaintiffs prove that a nop
was left in the abdomen of the
deceased Chandrikabai during the
first operation, and if so, do
plaintiffs further prove that it

was so left as a result of
negl i gence, |ack of care and
i nsufficient di I i gence in the

operation perforned by defendant
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no. 2?

3. Do plaintiffs prove that as a

result of the nop renmining inside

the body of Chandri kabai during the

first operation by defendant no. 2,

a severe pain was caused to her

deteriorating her health and that

the said nop disturbed the interna

organi smof the body and resulted

ultimtely in t he deat h of

Chandri kabai on 24th July 1963."

4. Do plaintiff’s prove that the

def endants no.2 and 3 did not take

proper care of Chandrikabai in the

post operation stage as per details

stated in para 7 of the plaint.

5 Do plaintiff’'s prove that the

defendant no.4 also did not take

any proper and necessary steps when

he was~ instructed about” the pain

received by Chandri kabai ?

6. Do they prove that -there was

m smanagenment and car el ess behavi or

in the hospital and negligence by

defendant no.3 in the renoval of

the sane as stated in last part of

para 7 and that it aggravated the

situation resulting in the death of

Chandri kabai ?

7. Do the plaintiffs prove that the

death of Chanbdrikabai was caused

due to failure of duty on the part

of hospital authorities and their

dereliction of duty and hence al

def endants are liable for the same?

8. Do plaintiffs prove the various

details of conpensation as (stated

in para 9 of the plaint?

9. To what ampunt are plaintiffs

entitled on account of danages?

10. What order about the recovery

of the court fees?

11. What decree and order?

In support of their case the appellants, apart from
exam ni ng appellant no.1 and his nother-in-law, al so relied
upon the evidence of Dr. Divan PW2. In addition thereto the
appel l ants al so exam ned, on comm ssion, Dr. Ajinkya who was
a Gynecol ogist and Obstetrician of Bonbay. According to Dr.
Divan, after the sterilization operation Chandrikabai had
suffered from post operative peritonitis. This was due to a
nop which had remained inside the peritonial cavity for a
nunber of days and inflammtory condition had reached a
stage from which recovery was very difficult. After the
renoval of the mop Dr. Divan said that he saw the condition
of the intestine which continued to renain paralysed. The
treatnent of peritonitis was started from 15th July, 1963
and in his opinion the death of the patient was due to the
conplications following the leaving of the nop inside the
abdonen. The other expert wtness Dr. A inkya also came to
the same conclusion, though his statement was recorded
wi thout his having the benefit of seeing the case papers. On
behal f of the respondents, apart from thenselves, two
experts, nanely, Dr. Marwa, Professor of Surgery, Medica
Col | ege, Aurangabad and Dr.B. V. Purandare, a |eading
ostetrician and Gynecol ogi st of Bomnbay were exam ned. The
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trial court did not rely upon the evidence of the experts
exam ned by the respondents because it cane to the
conclusion that the original docunents and case papers had
been filed late, sonme relevant entries had also been
tampered with and it was only the typed papers, which were
copi es of the tanmpered docunents, which were supplied to the
respondents’ expert wtnesses for their opinion. The tria
court, while accepting and relying on the evidence of Dr.
Di van, also observed that the effort of respondents 2 and 3
was to throw the blame on Dr. Divan. According to them they
had prohibited Dr. Divan from performng the second
operation and the said respondents even denied that a nop
was recovered fromthe ‘abdonen of Chandrikabai. The tria
court decided all the issues, except issues 5 and 6, in
favour of the appellants and passed a decree for Rs. 36, 000/ -
agai nst respondent nos. 1 to 3, but the suit against
respondent no.4 was di sm ssed.

The State as well as the respondents 2 and 3 filed
appeals to the High Court. In a marathon judgment of over
300 pages the High Court discussed all the evidence and
firstly came to the conclusion that, in law, the Governnent
could not be held liable for tortious act comitted in a
hospital maintained by it.  Thereafter, it held that though
there was no justification for the delay in the authorities’
concerned in supplying the case papers to the appellants, no
prejudi ce had been caused. The Hi gh Court di d observe that
there were sone erasure nmarks and rubbi ng off of the entries
inthe original case papers, but ~held that it was not
possible to infer therefrom that the registers had been
tanmpered with and that there was no material before the
trial court to hold that the case papers were tanmpered wth
by respondents 2 to 4. The Hi gh Court also noticed that the
opi ni on of the experts was conflicting. Wereas according to
Dr. Divan and Dr. Ajinkya, Chandrikabai had peritonitis even
before the second operation on 19th July, 1963, and she died

because of the sane, accordi ng to Dr. Pur andar e
Chandri kabai was only suffering fromacute gastic disorder
till 19th July, 1963, and it was necessary for the doctors

to have waited after renoval of the pus on that day and the
second operation was possibly not necessary. Dr. Purandare
deposed that in the absence of a post nortem examination the
exact and correct cause of death could not  be determ ned
though, by 1looking at the case papers, the cause of death
was peritonitis with septicaemia following the second
operation. The opinion of Dr. Marwa was also to the sane
effect. The Hi gh Court while accepting the evidence of Dr.
Purandare came to the conclusion that it was difficult to
hold that anything that was done during the sterilization
operation, or thereafter, had definitely caused the death of
Chandri kabai . Wil e, hol ding that respondent no.2 had
definitely been negligent in leaving a nmop inside the
abdomen of Chandrikabai, it held that the appellants had
failed to prove that the negligence of leaving the nop

i nsi de the abdonen had caused the death of Chandrikabai. It,
therefore, concluded that none of the respondents could be
held |iable for negligence. |It, accordingly, allowed the

appeal s and di snissed the suit.

Two questions which arise for consideration in this
appeal are whether the State of Mharashtra can be held
liable for any negligence of its enployees and secondly
whet her the respondents or any one of them acted negligently
in the discharge of their duties.

Deci sions of this Court now | eave no scope for arguing
that the State cannot be held to be variously liable if it
is found that the death of Chandrikabi was caused due to
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negl i gence on the part of its enpl oyees.

In State of Rajasthan Vs. Mst. Vidhyawati and Anr. (AR
1962 SC 933) the question arose with regard to the various
liability of the State of Rajasthan. In that case a vehicle
owned by the State of Rajasthan, which was being driven by
its driver, met with an accident which resulted in the death
of one person. The death was caused due to the negligence of
the driver. The two contentions of the State of Rajasthan
were that under Article 300 of the Constitution, the State
woul d not be liable, as the corresponding Indian State would
not have been liable if the case had arisen before the
Constitution cane into force. Secondly, it was contended
that the jeep which was driven rashly and negligently was
being nmaintained by the State in exercise of its sovereign
powers and was not a part of any commercial activity of the
State. Rejecting the said contention this Court held that
"the State should be as much liable for tort in respect of a
tortious act conmtted by its servant wthin the scope of
his enploynment and functioning as such, as any other
enpl oyer.  "This question again cane up for consideration in
Kasturi Lal Ralia Ram Jain Vs. The State of Uttar Pradesh.
(AIR 1965 SC 1039) and which has been referred to by the

H gh Court in the present case while coming to the
conclusion that the State of Mharashtra cannot be held to
be variously liable. I'n Kasturi Lal’'s 'case gold had been

sei zed and the sane had been kept in a malkhana. The
appel | ant denmanded the return of this gold but the sane was
not returned. It appeared that the same had been
m sappropriated by the person in-charge of the nal khana. The
respondents therein clainmed that it was not a case of
negl i gence by the Police officers and even if negligence was
proved the State could not be held to be |liable for the said
| oss. Wiile holding that there was negligence on the part of
the police officers, this Court denied relief by observing
that the powers which were exercised by the police officers
could be properly characterized as sovereign powers and,
therefore, the claimcould not be sustained. Thi's Court
di stingui shed the decision in Vi dhyawat i’ s case by
observi ng

"In dealing with such cases, it
must be borne in mnd that when the
State pl eads i Mmunity agai nst

clains for damages resulting from
i njury caused by negligent acts of
its servants, t he area or
enmpl oyment referable to sovereign
powers must be strictly determ ned.
Before such a plea is upheld, the
Court must always find that the
i mpugned act was comritted in the
course of an undert aki ng or
enpl oyment which is referable to
the exercise of sovereign power, or
to the exerci se of del egat ed
soverei gn power...."
Expl aining the distinction between the two types of cases,
it was al so observed as foll ows;

"It is not difficult to realize the
significance and i mportance of
maki ng such a di stinction
particularly at the present tine
when, in pursuit of their welfare
i deal, the CGovernment of the States
as well as the Government of India
naturally and legitimately enter
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into many commercial and other
undert aki ngs and activities which
have no rel ation with t he
traditional concept of governnental
activities in which the exercise of
sovereign power is involved. It is
necessary to |limt the area of
these affairs of the State in
rel ation to t he exerci se of
sovereign powers, so that if acts

are conmitted by CGover nirent
enpl oyees in relation to other
activities whi ch nay be
conveni ently descr.i bed as

nongovernmental or non-sovereign

citizens who have a cause of action

for damages shoul d not be precluded

from maki ng 't hei r cl ai m agai-nst the

State, That is the basis on which

the area of the State imunity

agai nst such cl aims nmust be

limted; and this is exactly what

has been done by this Court inits

decision in the case of State of

Raj ast han. "
Two recent decisions where the State ‘has been held to be
variously liable on account of the negligent acts of its
enpl oyees are those of N Nagendra Rao and Conpany Vs. State
of Andhra Pradesh (1994 (6) ~SCC 205) and State of
Maharashtra & O's. Vs.  Kanchanmala Vijay _Singh Shrike &
Os. ( JT 1995 SC 155). In-Nagendra Rao's case sonme goods
had been conficated pursuant to an -order passed under
Section 6 A of the Essential Conmodities Act, 1955. The said
order was annul l ed but due to the negligence of the officers
concerned goods were not found to be of the sane quality and
quantity which were there at the tinme of its confiscation
The owners of the goods refused to take delivery and filed
a suit claimng value of the goods by way of conpensation
The H gh Court of Andhra Pradesh held that the State was
not variously liable for negligence of its officers in
charge of their statutory duties. Negativing this, this
Court while allowing the appeal observed —at page 235 as
fol |l ows:

“In Wl fare State, functions of the

State are not only defence of the

country or admi ni stration of

justice or mai ntaining law and

order but extends to regul ating and

control ling the activities of

people in al nost every sphere,

educational, comrercial, soci al

economni c, political and even
marital . The demar cat i ng line
bet ween sover ei gn and non

sovereign powers for which no
rati onal basis survives has largely

di sappear ed. Ther ef or e, barring
functions such as administration of
justice, mai nt enance of |aw and

order and repression of crine etc.
which are anong the prinmary and
i nal i enabl e functions of a
constitutional gover nment , t he
State cannot claim any inmunity.
The determ nation of vari ous
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liability of the State bei ng
linked with negl i gence of its
officer, if they can be sued
personally for which there is no
death of authority and the |aw of
m sf easance in discharge of public
duty havi ng marched ahead, there is
no rational for the proposition
that even if the officer is |liable
the State cannot be sued. The
liability of t he of ficer
personal ly was not doubted even in
Vi scount Canterbury. . But the Crown
was held immune on doctrine of

sovereign i muni ty. Since the
doctrine has becone -outdated and
sovereignty now vests in t he
people, the State cannot clai many
i munity and i f a suit is

mai nt ai nabl e against the officer
personal ly, than there is no reason
to hold that it~ would not be
mai nt ai nabl e against the State."
A simlar view has been taken in Kanchanmala Vijaysingh's
case (supra) where, dealing with a claimfor conmpensation
arising as a result of an accident with a jeep belonging to
the State, it was observed as foll ows:
"Traditionally, before court
directed paynent of tort
conpensation, the clainmant had to
establish the fault of ~the person
causing injury or danmage. But of
late, it shal | appear from
different judicial pronouncenents
that the fault 1is being read as
because of sonmeone’ s negligence or
carel essness. Sane is the approach
and attitude of the courts while

judging the wvarious liability of
the enployer for negligence of the
enpl oyee. Negl i gence is the

om ssion to do sonething which a
reasonable man is expected to do or
a prudent man is expected not to
do. et her in the facts and
ci rcunst ances of a particul ar case,
the person causing injury to the
ot her was negligence or not has to
be exam ned on t he materi al s

produced before the Court. It s
the rule that an enployer, though
guilty of no fault hinmself, is

liable for the danage done by the
fault or negligence of his servant
acting in the course of his
enpl oyment. In sone case, it can be
found that an enpl oyee was doi ng an
aut horised act in an wunauthorised
but not a prohibited way. The
enpl oyer shall be liable for such
act, because such enpl oyee was
acting within the scope of his
enpl oyment and in so acting done
somet hing negligent or wongful. A
master is liable even for acts
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whi ch he has not aut hori sed

provi ded they are so connected with

acts whi ch he has been SO

authorised. On the other hand, if

the act of the servant is not even

renotely connected within the scope

of enploynent and is an i ndependent

act, the master shal | not be

responsi bl e because the servant is

not acting in the course of his

enpl oyment but has gone outside."

The High Court has observed that the governnment cannot
be held liable in tort for tortious acts comitted in a
hospital naintained by it because it considered that
mai ntaining and running a hospital was an exercise of the
State’'s sovereign power.. W do not think that this
conclusion is correct.” Running a hospital is a welfare
activity undertaken by the governnent but it is not an
exclusive function or activity of the governnent so as to be
classified as one which could be regarded as being in
exercise of its sovereign power. I'n Kasturi Lal’'s case
itself, in the passage which has been quoted herei nabove,
this Court noticed that in pursuit of the welfare ideal the
government nmay enter -into many commrercial and other
activities which have no relation to the traditiona
concept of governmental activity in exercise of sovereign
power. Just as running of passenger buses for the benefit of
general public is not a sovereign function, simlarly the
runni ng of a hospital, where the nenbers of the genera
public can come for treatment, cannot also be regarded as
being an activity having a sovereign character. This being
so, the State would be variously liable for the  damages
whi ch may becone payable on account- of negligence of its
doctors or other enpl oyees.

Bef ore considering whether the respondents in the
present case could be held to benegligent, it wll be
useful to see as to what can be regarded as negligence on
the part of a doctor. The test with regard to the negligence
of a doctor was laid dowmm in Bolam Vs. Friern Hospita
Managenment Committee ( [1957] 1 WLR 582 ). It was to the
effect that a doctor is not guilty of negligence if he acted
in accordance with a practice accepted as proper by a
responsi bl e body of nmedicalnmen skilled in that particul ar
art. This principle in Bolams case has been accepted by the
House of Lords in England as applicable to diagnosis and
treatnment. (See Sidaway Vs. Board of Governors of Bethlem
Roval Hospital ( [1985] A C 871 at 881 ) Dealing with the
guestion of negligence, the Hgh Court of “Australia in
Rogers Vs. \VWhitaker ( [1993] 109 A L.R has held that the
guestion is not whether the doctor’s conduct accords with
the practice of a nedical profession or sone part of it, but
whether it conforms to the standard of reasonable care
demanded by the law. That is a question for the court to
decide and the duty of deciding it cannot be del egated to
any profession or group in the community. It would,
therefore, appear that the Australian Hi gh Court has taken
a somewhat different view than the principle enunciated in
Bol am s case. This Court has had an occasion to go into
this question in the case of Dr.Laxman Bal kri shan Joshi Vs.
Dr. Trinmbak Bapu Godbole and Anr. (AR 1969 SC 128 ). In
that case the High Court had held that the death of the son
of the claimant was due to the shock resulting from
reduction of the patient’s fracture attenpted by the doctor
wi t hout t aki ng t he el enentary cauti on of gi ving
anaesthetic. In this context, wth reference to the duties
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of the doctors to the patient this court, in appeal
observed as fol |l ows:

"The duties which a doctor owes to

his patient are clear. A person who

hol ds hinmself out ready to give

medi cal advi ce and tr eat nent
inpliedly wundertakes that he is
possessed of skill and know edge

for the purpose. Such a person when

consulted by a patient owes him

certain duties, viz., a duty of

care in deci di ng whet her to

undertake the case, a duty of care

in deciding whether treatnent to

give or a duty of <care in the

admini stration of that treatment. A

breach of any of those duties gives

a right of action for negligence to

the patient. The practitioner nust

bring “to his task a  reasonable

degree of skill and ~know edge and

nmust exercise a reasonable degree

of care. Neither the ~very highest

nor a very low degree of care and

conpetence judged in the 1light of

the particular ci rcunst ances of

each case is what the | aw requires.

The above principle was again applied by this court in
the case of AS. Mttal and Ors. vs. State of U P. and Os.
(AIR 1989 SC 1570). In that case-irreparabl e danage had been
done to the eyes of some of the patients who were operated
upon at an eye canp. Though this Court refrained from
deciding, in that particular case, whether the doctors
were negligent, it observed "A mstake by a @nedica
practitioner which no reasonably conpetent and a carefu
practitioner would have commtted is a negligent one." The
Court also took note that the law recognizes the dangers
which are inherent in surgical operations and that m stakes
wi Il occur, on occasions, despite the exercise of reasonable
skill and care. The Court further  quoted Street on Torts
(1983) (7th Edn.) wherein it was stated that the doctrine of
res ipso loquitur was attracted: "....Were an unexpl ai ned
accident occurs froma thing under the control of the
def endant, and nedical or other expert evidence shows that
such accidents would not happen if proper care were used,
there is at least evidence of negligence for a jury." The
| atest case to which reference can be made is that of Indian
Medi cal Association Vs. V.P. Shantha and Ors. (1995) 6 SCC
651). The question which arose in this case was whether the
Consuner Protection Act , 1986, appl i ed to nedi ca
practitioners, hospitals and nursing hones. It was held in
this case that nedical practitioners were not inmune froma
claimfor damages on the ground of negligence. The Court
al so approved a passage from Jackson & Powel | on
Pr of essi onal Negligence and held that "the approach of the
Courts is to require that professional nmen should possess a
certain mininmum degree of conpetence and that they should
exerci se reasonable care in the discharge of their duties.
In general, a professional man owes to his client a duty in
tort as well as in contract to exercise reasonable care in
gi ving advice or perform ng services."

The skill of nedical practitioners differs from doctor
to doctor. The very nature of the profession is such that
there may be nore than one course of treatnment which may be
advisable for treating a patient. Courts would indeed be
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slow in attributing negligence on the part of a doctor if he
has perforned his duties to the best of his ability and with
due care and caution. Medical opinion may differ with regard
to the course of action to be taken by a doctor treating a
patient, but as long as a doctor acts in a manner which is
acceptable to the nmedical profession, and the Court finds

that he has attended on the patient with due care skill and
diligence and if the patient still does not survive or
suffers a pernmanent ailnment, it would be difficult to hold

the doctor to be guilty of negligence.

In cases where the doctors act carelessly and in a
manner which is not expected of a nedical practitioner, then
in such a case an actionin torts would be naintainable. As
held in Laxman’s case (supra) by this Court a nedica
practitioner has various duties towards his patient and he
must act with a reasonabl e degree of skill and know edge and
must exerci se a reasonabl e degree of care. This is the |east
whi ch a patient expects froma doctor.

In the present case the facts speak for thensel ves.
Negligence is wit large. The facts as found by both the
courts, in_a nutshell, are that Chandrikabai was adnitted to
the government hospital where she delivered a child on 10th
July, 1963. She had a sterilization operation on 13th
July, 1963. This operation is not known to be serious in
nature and in fact was perforned under local anesthesia.
Conplications arose /thereafter which resulted in a second
operation being perforned on her on 19th July, 1963. She did
not survive for long and died on 24th-July, 1963. Both
Dr. Divan and Dr. Purandare have ~stated that the cause of
death was peritonitis. In a case like thisthe doctrine of
res ipso loquitur clearly applies. Chandrikabai  ‘had had a
m nor operation on 13th July, 1963 and due to the negligence
of respondent no.2 a nop (towel) was left inside her
peritonial cavity. It is true that in a nunber of cases when
foreign bodies are left inside the body of a hunan
being either deliberately, as in the case of orthopaedic
operations, or accidentally no harmmy befall the patient,
but it also happens that conplications can arise when the
doctor acts wthout due care and caution and |eaves a
foreign body inside the patient —after —performng an
operation and it suppurates. The formation of pus | eaves no
doubt that the nop left in the abdonen caused it, and it was
the pus formati on that caused al | the subsequent
difficulties. There is no escape from the conclusion that
the negligence in leaving the nop in Chandri kabai’s abdonen
during the first operation led, ultimately, to her death.
But for the fact that a nop was left inside the body, the
second operation on 19th July, 1963 would not! have taken
place. It is the |leaving of that nop inside the abdonen of
Chandri kabai which led to the developnment of peritonitis
leading to her death. She was adnitted to the hospital, on
10th July, 1963 for a sinmple case of delivery followed by a
sterilization operation. But even after a nornal delivery
she did not come out of the hospital alive. Under these
circunstances, and in the absence of any valid explanation
by the respondents which would satisfy the court that there
was no negligence on their part, we have no hesitation in
hol di ng t hat Chandri kabai  di ed due to negligence of
respondent nos. 2 and 3.

Even if it be assumed that it is the second operation
performed by Dr. Divan which led to the peritonitis, as has
been deposed to by Dr. Purandare, the fact still renains
that but for the leaving of the nop inside the peritonia
cavity, it would not have been necessary to have the second
operation. Assuming even that the second operation was done
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negligently or that there was |lack of adequate care after
the operation which led to peritonitis, the fact renmains
that Dr. Divan was an enployee of respondent no.1 and the
State nust be held to be variously liable for the negligent
acts of its enployees working in the said hospital. The
claimof the appellants cannot be defeated nerely because it
may not have been conclusively proved as to which of the
doctors enployed by the State in the hospital or other staff
acted negligently which caused the death of Chandrikabai

Once death by negligence in the hospital is established, as

in the case here, the State would be liable to pay the
damages. In our opinion, therefore, the Hi gh Court clearly
fell in error in reversing the judgnent of the trial court

and in disnmssing the appellants’ suit.

For the aforesaid reasons, this appeal is allowed, the
judgrment of the High Court of Bonbay under appeal is set
aside and the judgment —and decree of the trial court is
restored. The appellants will 'also be entitled to costs
t hr oughout'.




