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CASE NO. :
Appeal (civil) 1781 of 2000
Appeal (civil) 1782 of 2000

PETI TI ONER
D.D.A. and Os..
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Jogi nder S. Monga and Os.

DATE OF JUDGVENT: 12/12/2003

BENCH
Ashok Bhan & S.B. Sinha

JUDGVENT:
JUDGMENT

S.B. SINHA, -~ J :

These appeal sinvolving cormon questions of |aw and fact were
taken up for hearing together and are being disposed of by this common
j udgrent .

BACKGROUND FACTS :

The admitted facts are : the lands in question being Nazul |ands

are governed by the provisions of the Del hi Devel opnent Act, 1957 (The
Act) and the Del hi Developnent Authority (Disposal of Devel oped Nazu
Land) Rules, 1981 (The Rules) franed thereunder. Pursuant to or in
furtherance of the provisions of 'The Act’ ~and ’'The Rules’, the
appel l ant herein granted | ease in favour of a Cooperative Society
known as the Governnment Servants Cooperative House Buil ding Society
Limted, Shri Mngal Singh Minga, Shri N.R Pillai and Shri Satish
Chander Mal hotra were the nmenbers of the said Cooperative Society. They
interns of the provisions of "The Rules’ were required to execute deeds
of sub-lease in favour of the | essee as also the President of ndia.

The factual matrix of the matter is being considered fromthe case
involved in CGivil Appeal No.1781 of 2000.

On 13.12.1968, a statutory sub-|lease was executed in favour of

Shri Mangal Singh Monga in respect of residential plot of 1568 sq. yards
in Vasant Vi har on paynment of Rs.17560/- towards prem um and Rs. 26656/ -
towards the cost of developnent. In terns of proviso appended to sub

cl ause (b) of clause 6 of the dead of sub |ease, the |lessor was entitled
to recover a portion of the unearned increase inthe value i.e. "the

di fference between the prem um paid and the market val ue of the
residential plot at the tine of sale". Determ nation of the |lessor in
respect of the market value therefor was to be final ‘and bindi ng.

By reason of clause X(a), of the said deed the President delegated

his power to the Chief Comm ssioner of Delhi who is now the Lt. Governor
of Delhi. The said Mangal Singh Monga died on 13.11.1983. Purported to
be in exercise of such del gated power, the Del hi Administration fixed
the market price of the nazul lands situated in different localities for
the purpose of recovery of increase in the cost of the | and upon sale
for the periods from1.4.1988 to 31.3.1990, 1.4.1990 to 31.3.1991 and
1.4.1991 to 31.3.1992 in terns whereof the price of the land in Vasant
Vi har area was determned at Rs.10500/- per sq. nmetre. Admittedly, the
said circular letter was communi cated to the concerned officers.

Al t hough there appears to be sone notings in the file by sone officers
to the effect that actual narket value of the |and should be recovered
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fromthe parties but it does not appear that any concrete decision was
taken in that behal f. Respondent No.1 herein being heir of the
original sub | essee entered into an agreenent for sale wth Respondent
Nos. 8 and 9 wherein the anount of consideration was shown as

Rs. 5, 00, 00, 000/ -. The proposed purchaser, however, besides the said
amount and ot her expenses al so agreed to bear 50% of the anmpunt towards
unearned increase. The Incone Tax Departnent also granted a No

oj ection Certificate on or about 12.5.1994 show ng the consideration of
Rs. 5,00, 00,000/- in respect of the plot in question. Respondent No.1
herein thereafter filed an application before the conpetent authority of
the Appellant on or about 23.5.1994 for sale of the | easehold property

i ndicating the cost of construction and price of the plot as

Rs. 5, 00, 00, 000/ - .

The Governnment of |ndia, however, without enforcing any increase

in the sale price of the |land extended the validity of the land rates in
force till 31.3.1992 fora further period from1.4.1994 to 31.3.1996 by
a circular letter dated 11.11.1994. The appellant herein despite the
sanme proceeded on the basis that having regard to the fact that the
purchaser had agreed to pay the consideration of Rs.5,00,00,000/- and
further agreed to bear the cost of difference in unearned increase, the
mar ket val ue of the | and would be Rs.7,50,00,000/- and on that basis
demanded a sum of Rs. 3,62,44,420/- as a condition of grant of pernission
by a demand letter dated 22.2.1995. Such ambunt was to be paid within a
peri od of sixty days.

The respondents thereafter filed wit petitions before the Delh

Hi gh Court questioning the said denand |etter dated 22.2.1995. During
the pendency of the aforenentioned proceedi ngs, however, a purported
resol ution was passed by the D.D-A to the effect that unearned increase
shoul d be worked out on the basis of sal e consideration shown in the
agreenment of sale or inconme tax clearance certificate, as the case may
be, if it is higher than the floor level rate of D.D. A

H GH CCOURT JUDGVENT :

The High Court in its inpugned judgnent referring to the circular
letters issued by the Lt. Governor as also the Union of |India and upon
taking notice of the fact that only the difference in/increase price on
the basis of such circular letters had been demanded fromthe persons
simlarly situated allowed the wit petition directing

"We are of the viewthat the DDA, had no

power to issue the denands in these wit
petitions. Accordingly, the wit petitions-are
al l owed and followi ng directions are issued

The DDA shall issue fresh demand to the
petitioners in all these three wit petitions on
the basis of Order dated 24.6.1992. In case any
amount had been paid on the basis of the
i mpugned denmand, the DDA shall be entitled to
appropriate only that portion of the anopunt
cal cul ated in accordance with fixation of market
rate of land as issued by the Delh
Admi nistration on the 24th of June, 1992 and
accepted by the DDA on the 11th of August, 1992
and shall pay back the balance with interest @
18% p.a. fromthe date of payment by the
petitioner concerned."

The Division Bench in its inpugned judgment noticed various orders
passed by the authorities of the appellant herein, inter alia, in of the
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wit petition being CW No.350 of 1995 wherein it was noted

"It is further stated that 50% of the unearned

i ncrease was al so calculated on the basis of the
mar ket value/rate of Rs.5,400/- per sqg. neter,
which was the rate notified by the Government of
India by letter dated 1.6.1987 and the said
rates were considered for 100 FAR and since
total FARis 824 sq. neter, the anmount of 50% of
t he unearned increase was worked out to

Rs. 15, 04, 300/ -".

In anot her case relating to Plot No. S-23, Panchshila CHBS Ltd.,
it was noted by the authorities of the Appell ant

"...On the basis of those rates i.e. Rs.15,120/-
per sqg. ntrs, the 50% unearned increase cones
to Rs.48,54,764,.00. As stated above, this is
the second sale, but the 50% unearned increase
deposited at the time of first sal e perni ssion
has not been deducted fromthe anount of 50%
unear ned i ncrease cal culated now for the second
sal e because, though, the issue regarding
deducti on of unearned increase paid earlier has
been approved by the Authority, but this nmatter
i s under consideration of the Mnistry. = The
approval or otherwise, of Mnistry inthis
regard has not been received as yet. If
approved, this anmount may be conveyed to the
appel lant. Further, it may alsobe comuni cated
to himthat this demand is provisionally subject
to revision on receipt of rates for the period
93-94 from Del hi Adm. For this, managemnent
shal | be asked to obtain an affidavit fromthe

| egatee. "

Rel ying on or on the basis of the practice adopted by the D.D. A
and having regard to the orders dated 24.6.1992 issued by the Del hi
Admi ni stration and that of the Governnent of India as al so the
resol ution dated 28.11.1995, it was held

"It does not require any argunment to say

that the DDA was well aware of this clause and
had i ssued the Order dated 11.8.92 on the basis
of the Order issued by the Del hi Adm nistration
on the 24th of June, 1992. 1In the light of this,
it is not open to the DDA to put forth the case
that the market value, within the meani ng of the
cl ause (6) of the perpetual sub-lease deed could
be what is stated in the agreenent for sale."

SUBSEQUENT EVENTS

When the matter was taken up for hearing, before different
Di vi si on Benches, the respondents herein sought to bring to this Court’s
noti ce certain subsequent event, nanely, adoption of a purported policy
by reason of a circular letter dated 28.6.1999 purported to have been
gi ven a prospective effect in terns whereof the | easehold was sought to
be converted into freehold. The relevant portion of the said scheme
reads as under

"1. COVERACGE OF THE SCHEME

i) The existing schene of freehold conversion
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is extended to all residential |easehold
built up properties irrespective of size.
As such, | eased properties, situated on

[ and, for which the Iand use prescribed in
the Master Plan/Zonal Devel opnent Plan in
force is residential, will be covered
under the schene, irrespective of size.

ii) The schenme will also extend to prem um
free leases i.e. |eases where prem um has

not been charged by agenci es adm ni stering

the | eases.

2. COVPUTATI ON OF CONVERSI ON FEE

i) In respect of properties with |and area
upto 500 sq. neters, the conversion fee

wi || be charged on the basis of already

approved graded scale circul ated vide
Mnistry's letter dated 14.2.1992 and | and
rates as applicable with effect from
1.4.1987, as indicated in the Annexure.

i) In respect of properties with areas above
500 sq. neters, the conversion fee will be
charged on the basis of slab rates as per
Annexure and | and rates as applicable wth

effect from 1.4.1987.

i) In respect of prem umfree |eases, the
conversion fee will be conputable on the

basis of the prevailing |and rates as

notified by the Governnment, fromtineto

time, on a graded basis as applicable to

ot her | eases."

It is not in dispute that one Rajeev Guptaalso filed a wit
petition before the High Court acting on the basis of ‘a power of
attorney executed by Sm. Kaushal ya Rani_Bhusari on simlar grounds. In
the case of J.S. Minga, Abdul Rasool Virji as well as Rajeev Cupta, the
H gh Court passed interimorders directing themto deposit the entire
amount/part anmount denmanded by the D.D.A. Rajiv Gupta, however, did not
pay the said anount and as such no sal e deed was executed. The
respondents herein, however, conplied with the directions of the H gh
Court.

Rel ying on clause (3) of the said schene which is to the
foll owi ng effect

3. "It is further clarified that these orders-wll
have prospective effect and the cases already
decided will not be re-opened.

Not e: In respect of pending applications, where
conveyance deeds are yet to be
execut ed/ regi stered, refund in respect of
conversion fee paid, if any, on account of these
i nstructions should be all owed.

4, This issues with the approval of Finance
Division's U O No.1066-F dated 21.6.99."

Raj eev Gupta was permtted to execute the aforenenti oned deed by
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payi ng only the conversion charges, i.e. wi thout paynent of even 50% of
the unearned increase. It is not disputed that Cvil Appeal No. 1783 of
2000 titled D.D. A vs. Rajeev Gupta was disposed of on 30.4.2003 in
terns of a signed order as the case was said to be covered by the policy
of conversion fromleasehold to freehold and the proposal of the D.D A
to conprom se was noted. The respondents herein thereafter filed an
application for raising additional pleas, inter alia, on the ground that
having regard to the interimorder passed in the wit petition by the

Hi gh Court of Delhi, the deed of sale having been executed by them
pursuant to or in furtherance thereof, they were entitled to be treated
simlarly as Rajeev Gupta. An objection to the said application had
been filed by the appellant, inter alia, on the ground that subject
matter of the wit petition leading to filing of these appeals has no
nexus with the aforenentioned scheme dated 28.6.1999.

SUBM SSI ONS :

M. P.P. Rao, |earned senior counsel appearing on behalf of the
appel l ant, inter alia, would submt that: (1) As the statutory sub | ease
refers to the market value of the residential plot, the circular letters
cannot override the sane and, thus, are illegal. Strong reliance in
this behal f has been placed on Sant Ram Sharnma vs. State of Rajsthan &
Anr. [(1968) 1 SCR 111] and State of MP. & Anr. etc. vs. GS. Dall &
Four MIls etc. [(1992) Supp. 1 SCC 150]. (2) Notings nade in different
files woul d show that except in one of the three cases, the fact
situation prevailing in other cases were different. (3) As the
circular letter dated 24.6.1992 showed locality wi se market rates for
the earlier period, the fixation of narket rates was retrospective and
not prospective. (4) Such a circular letter in any event having not been
i ssued by the Lt. Governor, was illegal. (5) Resolution No.98/1995 dated
28.11.1995 being applicable to pending cases, the H gh Court commtted
a manifest error in not giving an effect thereto and in any event, any
past transaction on the basis of the said circular could not have been
made the basis for determ nation by the H gh Court by applying the
principle of estoppel as there is no estoppel against the statute. (6)
In any event, only because a m stake has been commtted in other cases,
the same by itself would not entitle the respondents to claimany
benefit on the basis thereof as in such an event Article 14 would have
no application (7) The interimorder having been  passed by the High
Court on the asking of the respondents whereby and whereunder an option
was given to themto deposit the anpbunt in the event they intend to get
the sal e deed executed regi stered, upon execution and registration
thereof on the exercise of option by the respondents, the subsequent
pol i cy decision which has been given a prospective effect cannot have
any application.

M. A N Haskar, |earned senior counsel, appearing on behalf of
the respondents, on the other hand, would submit : (1) The fact of the
matter in pending cases as also in the case of Rajeev Gupta would
clearly denonstrate that they stood on a comopn footing and as such the
respondents herein cannot be treated differently to that of Rajeev
Gupta. (2) The market value as deternined by the Central Government or
the Del hi Administration refers to the market val ue and the same do not
say that thereby any benchmark has been provided. (3) The subm ssions
rai sed herei nbefore on behalf of the appellant were not rai sed before
the H gh Court nor had been adverted to in the counter affidavit. (4)
Any mistake on the part of the Del hi Administration had never been
pl eaded nor urged. (5) As three opportunities had been granted to the
respondents to clarify their stand as regard the existing policy
deci sion and they having failed and/or neglected to do so, it is not
open to themto raise the plea of inequities before this Court. (6) Even
in the formof application required to be filed for conversion of
| easehol d into freehold, it having been stated that unearned increase
woul d be recoverabl e, the same cannot be recovered from case of the
respondents only because the sal e deeds had been executed by them
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pursuant to the interimorder granted by the H gh Court. (7) The
i nterimorder passed by the Hi gh Court nust be construed in such a
manner so as to have a bearing in the pendi ng appeal s.

ARE THESE TWO CASES SIM LAR TO THAT OF RAJEEV GUPTA

The following chart will show that the cases of J.S. Mnga and
Shri Abdul Rasool Virji stand on a simlar footing as that Rajeev Qupta

S.
No.
Particul ars
J.S. MONGA
Pl ot No. A-5/3, Vasant
Vihar, N Delh

ABDUL RASOCL

VI RJI

Pl ot No. A-1,

Mahar ani Bagh, N. D.
RAJI V GUPTA

Pl ot No. 4, Pal am
Mar g, Vasant

Vi har, N.D.

1

Dat e of Execution of
Sub Lease Deed

13.12. 1968

1.1.1965

27.4.1971

2.

Narme of Sub Lessee
Sh. Mangal Singh
Monga & after his
death mutation all owed
in the joint nanes of
his legal heirs

1. Snt. Harbans
Monga (wife)
2. Snt. Prabha Sehga
(daught ers)
3. Smt. Indira Batra "
4. Snt. Ella Baj aj "
5. Sh. Jogi nder Singh

Monga (son)
6. Sh. Mbhi nder Singh
Monga (son)

7. Sh. Jagjit Singh
Monga (son)

8. Sh. Upjeet Singh
Monga (son)

Sh. NR Pillai
After his death

mut ated in favour of
(1) sh. RA Pilla
(2) Sh. RS Pillai.
Mut ated on 28.5.93
(in the nanmes of sons
of sub | essee)

Sh. Satish

Chander

Mal hotra

Transferred on
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the basis of Sale
Perm ssion, in
favour of Snt.
Kaushal ya Ran
Bhusari w o Sh.
Sanpur an Si ngh

on dat ed

2.12.1988

3.

Narme of Purchaser
1. Sh. Rattan Chand
Burman 2. Smt. Brij
Rani Bur man

Sh. Abdul Rasoo
Virji

Sh. Rajiv Cupta

4

Dat e of Agreenent of
Sal e

19. 2. 1994

16. 1. 1994

24.10. 1993

5.

Dat e on which Sal e
Per m ssi on applied
23.5.1994

17. 4. 1994
30.4.1994

6.

Anpbunt of 50% UEI
demanded

. 3,62, 44, 420/ -
22.2.1995
.2,23,34,725/ -
12. 6. 1996

4,13 crores
1.12.1994

‘BLEELEE:

te & anount of 50%
| paid

16. 5. 1995

. 3, 62, 44, 420/ -
12. 6. 1996
.1,49,72,225 paid
per the O der of
the Hi gh Court of

Del hi, Dt. 22.5.1996
Not paid

8.

Dat e of execution of
Sal e Deed/ Regi stration
of the sane

6. 6.1995

17.1.1997

Not execut ed

9.

Date on which Sal e
Per m ssi on

gr ant ed/ Tr ansf er

al | owed

25.1.1996 (Transfer
al | owed)

30. 7. 1996

Not granted

10.

[
m

2FIFR
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Date on which

conversion from|l ease
hold to freehold applied
24.12.1999

24.12.1999

17.12. 1999

Fromthe aforenentioned chart it would appear that not only the
application of Rajeev Gupta was contenporaneous, all other rel evant
facts are alnost identical. Rajeev Gupta was to pay a sum of Rs.
4,13, 00, 000/-, whereas J.S. Mnga and Abdul Rasool Virji were to pay
suns of Rs. 3,62, 44,420 and Rs. 2, 23, 34, 725/ - respectively, pursuant to
interimorder passed by the Hi gh Court. \Whereas J.S. Monga deposited
the entire anmount as demanded, Abdul Rasool Virji deposited a sum of
Rs. 1,49,72,225/-, as per the directions of the H gh Court.

The contention of the | earned counsel appearing on behalf of the
respondents, therefore, nust be held to have sone substance that
wher eas Raj eev Gupta has received the benefit of the purported new
policy of conversion fromlease hold to free hold, the respondents
herein were deprived therefromfor no fault on their part.

STATUTORY PROVI SI ONS
Section 22 of the D.D. A Act reads as under

"22. Nazul | ands

(1) XXX XXX XXX
(2) XXX XXX XXX
(3) After any such nazul |and has been

devel oped by, or under the control and
supervision of, the Authority, it shall be dealt
with by the Authority in accordance with rules
made and directions given by the Centra
Governnent in this behalf."

Section 56 of the Act reads as under

"56 Power to make rules
(1) The Central Governnment, after consultation
with the Authority may, by notification in the
Oficial Gazette, make rules to carry out the
pur poses of this Act

Provi ded that consultation with the Authority
shal | not be necessary on the first occasion of
the making of rules under this section, but the
Central Governnent shall take into consideration
any suggestions which the Authority may nmake in
relation to the amendnent of such rules after
they are made.

(2) In particular and without prejudice to the
generality of the foregoing power, such rules

may provide for all or any of the follow ng
matters, nanmely \026

Rul e 23 of the Del hi Devel opnent Authority (D sposal of Devel oped
Nazul Land) Rul es, 1961, provides as under




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of 20

"23. Agreenents between the cooperative

soci eties and their nmenbers. \026 Where Nazul | and
has been allotted to a cooperative society, such
menbers of the society who are allotted a plot
or flat by such society shall execute a sub-

| ease in favour of the society in respect of
each plot or flat allotted to them The terns
and conditions of such sub-Ilease shall, as
nearly as circunstances pernit, be in accordance
with Form’A and Form’B appended to these
rules. 1In addition, such sub-lease may contain
such covenants, clauses or conditions, not

i nconsistent with the provisions of Form'™A or
Form'B as may be considered necessary and

advi sabl e by the society, having regard to the
nature of a particular sub-|ease."

Sub-| easeis granted in Form’'B . Sub clauses (a) and (b)
Clause (6) of the Perpetual Sub Lease read as under

"(a) The sub-Lessee shall not sell, transfer,
assign or otherwi se part with the

possessi on of the whole or any part of the
residential plot in any form or manner

benam or otherw se, to a personwho is

not a menber of the Lessee.

(b) The Sub-Lessee shall not sell transfer
assign or otherwi se part with the

possessi on of the whole or any part of the
residential plot to any other nenber of

the Lessee except with the previous

consent in witing of the Lessor which he
shall be entitled to refuse in his

absol ute discretion.

Provided that the Lt. Governor reserves
the right to resume, Lessor may inpose
such ternms and conditions as he thinks fit
and the Lessor shall be entitled to claim
and recover a portion of the unearned
increase in the value (i.e., the

di fference between the prem um paid and
the market value) of the residential plot
at the tine of sale, transfer, assignment,
or parting with the possession, the anount
to be recovered being fifty per cent of

t he unearned increase and the decision of
the Lessor in respect of the narket val ue
shal | be final and binding

Provi ded further that the Lessor shal
have the pre-enptive right to purchase the
property after deducting fifty per cent of
t he unearned increase as aforesaid.”

Clauses X(a) and (b) of Sub-Lease reads as under

"X.(a) Al powers exercisable by the Lessor under this
Sub Lease may be exercised by the Lt. Governor,
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the Lessor nay al so authorize any other officer
or officers to exercise all or any of the powers
exerci sable by hi munder this Sub-Lease"

(b) The Lt. CGovernor nmay authorize any officer
or officers to exercise all or any of the powers
which he is enpowered to exercise under this
Sub- | ease except the powers of the Lessor
exerci sable by himby virtue of Sub-C ause (a)
above."

Cl ause XI of the Sub Lease reads as under

"In this Sub-Lease, the expression "the Lt.
CGovernor" neans the Lt. CGovernor of Del hi for
the time being or, in case his designation is
changed or his office is abolished, the officer
who for the time being is entrusted, whether or
not in addition to other, of the Lt. Governor
by what ever designation such officer may be
called. The said expression shall further
i ncl ude such officer as may be designated by the
Lessor to performthe functions of the
Li eut enant Covernor under this Sub-Lease."

EFFECT OF THE Cl RCULARS

It is not in dispute that the grant of |ease or sub-lease is in
consonance with the provisions of the D.D. A Act and the rules franed
thereunder. The sub-lease had been executed in Form’'B . Delhi was an
Union Territory. It used to be governed by the Chief Comm ssioner on
behal f of the Governor General in Council. The Chief Conm ssioner is now
designated as the Lt. Governor.  Del hi has now al so becone a Part 'B
State. The authority of the Lt. Governor, therefore, is to be exercised
by the Del hi Adm nistration but such an authority being del egated one,
the Union of India cannot be said to have denuded of its power to issue
statutory directions as and when necessary or to i'ssue policy decision
interms of the said Act or the rules. The power to fix nmarket value is
that of the |lessor. Wiereas the Chief Comm ssioner has been del egated
with the power of the lessor, he in terns of clause X(a)(b) of the deed
of sub-lease cannot sub del egate the same to any officer or officers to
exerci se such power.

VWhen a market value is fixed in case of a locality by the |essor
or his delegated authority, the same woul d be binding on them Although
the sub-lease is a statutory one, the rules provide for suitable

nodi fications. In terms of Rule 23, the terns and conditions of the
sub-l ease shall as nearly as circunmstances pernit be in accordance wth
Forms A" and 'B'. The | essor or |essee, therefore, not only could

have agreed to vary the ternms and conditions, any unilateral action
taken by the | essor and accepted by the | essee cannot be questioned as
they are not inperative in character. Froma perusal of the order dated
24.6.1992, it appears that the practice of fixation of such market val ue
for the purpose of recovery of unearned increase had been in vogue for a
long tinme. The relevant portion of the said order is as under

" ORDER
"Subj ect : Fi xation of Market rate of land for the
pur pose of recovery of unearned increase
in the value of |and/plot consequent upon
Sal e/ Transfer of residential plots
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allotted under the Schene of Large Scal e
Acqui sition, Devel opment & Disposal of
land in Del hi.

Lt. CGovernor of National Capital Territory

of Delhi is pleased to revise the market rates
of land for the purpose of recovery of unearned
increase in the cost of |and/plot consequent
upon the transfer/sale of residential plots
allotted under the Schene of Large Scal e

Acqui sition, Devel opment & Disposal of land in
Del hi, superseding his previous orders conveyed
vide order No. F.R 16(7)/82-L&B/3026-34 dated
31.1.92, as given below :-

XXX XXX XXX

The appellant itself issued the follow ng circular, relevant
portion of which reads as under

"Sub: Fixation of market rate of land for the

pur pose of Recovery of unearned increase

in the value of |and/plot consequent upon

the Transfer or Sale of residential plots
allotted under the "Scherme of |arge Scal e
Acqui sition Devel opnent and Di sposal of

land in Delhi" for the period from1.4.90

to 31.3.91 and 1.4.91 to 31.3.92

A copy of the Joint Secretary (Adm.) L&B
Deptt. Delhi Adm. Letter No. F-16
(7)/82/L&B/ 20369- 75 dated 24.6.92 conveyi ng the
market rates of land in different areas of Del hi
for computation of unearned increase recoverable
in case of transfer/sale of Resdl. Plots
allotted under the schene of Large Scale
Acqui sition Devel opnent and Di sposal of land in
Del hi is enclosed

1. These rates woul d be applicable to the
pl ots measuring upto 500 sq. neters. |n respect
of Sal e/ Transfer of plots nmeasuring nore than
500 sq. neters., a rebate of 15% on the nmarket
price of area in excess of 500 sg. neters. would
be al |l owed. "

It is not in dispute that the question as regard enhancenent of

the market value @ 20% per year was under consideration of the Centra
CGovernment and it by a circular letter dated 11.11.1994 issued the
following directions :

" Subj ect : Schedul e of Market Rate
Sir,

The question of fixation of market rates
of land in different areas of Del hi/New Del hi
w.e.f. 1.4.1994 has been under consideration of
the Governnent and it has been decided not to
increase the land rates w.e.f. 1.4.1994 but to
extend the validity of the |and rates of
conmer ci al /resi dential purposes as well as the
guidelines/principles laid down in this
Mnistry's letter No.J-22011/1/91-LD dated 3rd
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March, 1993 for two nore years i.e. w.e.f. 1st
April, 1994 till March, 1996 as per schedul e
attached. "

In terms of clause 6(a), a sub-lessee is prohibited from making
any sale, transfer, assign or otherw se part with possession of the
whol e or any part of the residential plot in any formor manner, benam
or otherwise, to a person who is not a nmenber of the | essee, but such
sal e, transfer, assignment and parting with possession is permissible
with the previous consent in witing of the lessor. The proviso
appended thereto states that in the event such consent is given, the
| essor would be entitled to inpose such terns and conditions as it may
think fit and shall furthernore be entitled to claimand recover a
portion of the unearned increase in the val ue.

Sub clause (b) of O ause (6) of the deed of sub-lease and the

provi so appended thereto, therefore, confers a discretion upon the

| essor. The decision of the I essor in respect of the market value is to
be final and binding. A market value, thus, fixed by the lessor in
exerci se 'of “such power either in general or in particular case, would,
therefore, be binding on it. The lessor in a case of this nature cannot
be said to be inhibited in any nanner to fix the market value for a
locality which woul d be applicable to all the plots of |ands situated
therein. As the narket value has to be fixed in terns of the provisions
contained in the statutory |lease, the lessor is not precluded from
fixing it for an area in question and thereby avoid any arbitrary or
unreasonabl e action by any of its officers. Mar ket val ues are fixed by
the authority for different purposes.  Fixation of such market val ue,
therefore, for the purpose of recovery of unearned increase cannot be
said to be de’ hors the D.D. AAct and the Rules franmed thereunder

It is not a case where a conflict has arisen between a statute or
a statutory rule on the one hand and an executive instruction, on the
other. Only in a case where a conflict arises between a statute and an
executive instruction, indisputably, the former will prevail over the
latter. The | essor under the deed of lease is to fix the market val ue.
It could do it areawise or plotwise. Once it does it area w se which
being final and binding, it cannot resile therefromat a | ater stage and
take stand that in a particular case it will fix the market value on the
basis of the price disclosed in the agreenment of sale.

Rel i ance placed by M. Rao on the decision in Jawaj ee Nagnat ham

vs. Revenue Divisional Oficer, Adilabad, A P. and O hers [(1994) 4 SCC
595] is wholly misplaced. Therein the question which arose for

consi deration as to whether the conpensation should be awarded for

acqui sition of land on the basis of Basic Valuation Register nmintained
by registering authority for collection of stamp duty which had been
fixed by the revenue authority at the market value for comercial as

al so residential area. Keeping in view the provisions contained in
Section 23(1) of the Land Acquisition Act, it was held that in
determ ni ng such market value, the Court has to take into account either
one or the other of the three nethods |aid down therein, keeping in view
the date of issuance of notification under Section 4(1) of the Act and,
thus, Basic Valuation Register prepared and mai ntained for the purpose
of collecting stanp duty has no statutory base or force and cannot form
a foundation to determnmine the narket value nentioned thereunder

In Land Acquisition Officer, Eluru and Gthers vs. Jasti Rohin
(sSnt.) and Another [(1995) 1 SCC 717] it was held

"The question of fixation of market value is a
paradox which lies at the heart of the | aw of
conpul sory purchase of land. The paradox lies
in the facts that the nmarket val ue concept is
purely a phenomenon evol ved by the courts to fix
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the price of land arrived between the
hypot hetical willing buyer and willing seller

bar gai ni ng as prudent persons without a nmedi um
(sic modi cum) of constraints or wthout any
extraordi nary circumstances. But the condition
of free market is the very opposite of the
condition of the compul sory purchase which is ex
hypot hesi, a situation of constraints.

Therefore, to say, that for conpul sory purchase,
conpensation is to be assessed and narket val ue
is to be determined in that state of affairs has
to be visualized in ternms by its direct

opposite. To solve the riddle, courts have

consi stently evolved the principle that the
present value as on the date of the conpul sory
acqui sition conprised of all utility reached in
a competitive field as on the date of the
notification and the price on which a prudent
and willing vendor and a simlar purchaser

woul d agree. The value of the |and shall be
taken to be the anpbunt that the land if sold in
the open narket by a willing seller might be
expected to realise froma willing purchaser. A
willing seller is a person who is a free agent
to offer his land for sale with all its existing
advant ages and potentialities as on the date of
the sale and willing purchaser taking al

factors into consideration woul d offer to
purchase the land as on the date of the
sale...."

In State of Punjab and Ot hers vs. Mhabir Singh and G hers [(1996)

1 SCC 609], this Court observed that the guidelines provided under
Section 47A of the Stanp Act woul'd only serve as prinma facie nateria
avail abl e before the Registering Authority to alert /' himregarding the
val ue, hol di ng

“...It is comon know edge that the value of the
property varies fromplace to place or even from
locality to locality in the same place. No

absol ute hi gher or mni numval ue can be

predeterm ned. It would depend on prevailing
prices in the locality in which the |and covered
by the instrument is situated. It will be only

on objective satisfaction that the Authority has
to reach a reasonable belief that the instrunent
relating to the transfer of property has not
been truly set forth or valued or consideration
nentioned when it is presented for registration
The ultimate decision would be with the

Col  ector subject to the decision on an appea
before the District Court as provided under sub-
section (4) of Section 47-A."

(See also R Sai Bharathi Vs. J. Jayalalitha &
Ors. [JT 2003 (9) SC 343])

The af orenenti oned deci si ons have no application in the instant
case. In those cases, registers of land acquisition was being
nmai ntai ned for the purpose of evasion of stanp duty. |In the instant
case, not only, as rightly submtted by M. Haksar, it was not only
remai ned unsaid in the inpugned circul ar, but have been issued for the
very purpose of recovery of unearned increase in the market value of the
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property on a general basis to which the Union of India or the Lt.
Governor was entitled in | aw

In Sant Ram (supra), this Court has categorically stated

“...lIt is true that Governnent cannot anend or
supersede statutory rules by administrative
instructions, but if the rules are silent on any
particul ar point, Government can fill up the
gaps and suppl enent the rules and issue
instructions not inconsistent with the rules

al ready franed."

Yet again in G S’ Dall & Four MIIls (supra), this Court observed
as under

"...Executive instructions can supplenent a
statute or cover areas to which the statute does
not extend. But they cannot run contrary to
statutory provisions or whittle down their
effect...”

The matter may be considered from another angle. Nazul |ands had
been | eased out to a cooperative society forned by the persons who
i ntended to have roofs over their heads. The society in question was
fornmed by the Governnment servants; the prem um of which, having regard
to the fact that the sub-lease was to he a perpetual one for all intent
and purport, would denote the ampunt of consideration for transfer.
The undevel oped | ands had been devel oped by the appell ant wherefor also
the Appellant had realized the devel opment charges.

The appel | ant becones entitled to(invoke clause 6(b) of the sub-

| ease at the tine of each and every transaction in‘relation to sale,
transfer and assignnent of the lands in question by a nmenber of a
cooperative society to a non-nmenber. Such subsequent purchaser

i ndi sputably woul d have to becone a nenber of the cooperative society.
It was, therefore, not unusual on the part of the lessor to fix the
market price for the entire area which had been devel oped by it keeping
in viewthe fact that save and except sone cases, the market val ue of
the | and would be sane or sinilar

It is also not in dispute that the Central Government was the
ultimate authority for determ nation of the narket value. The proposa
of the appellant before the Union of India to enhance such narket val ue
@ 20% per annum di d not receive any favourabl e response. They thought
it fit to continue with the same valuation till 1996. | Such a deci/sion
on the part of the Union of India was a conscious one. It is really
surprising that on the one hand a stand is taken that clause 6(b) of the
sub-l ease contain a statutory provision and, thus, cannot be altered
either by the Union of India or by the Lt. Governor, recourse is sought
to be taken to the provisions of Sections 2 and 3 of the Governnent
Gants Act in terns whereof the termof any grant or term of any
transfer of |and made by the Governnment woul d stand insulated fromthe
tentacles of any statutory |aw as thereby unfettered discretion of the
Government has been conferred to enforce any condition or limtations or
restrictions in all types of grants and the right, privilege and
obligations of the grantee would be regul ated thereunder

It is all the nmore surprising that the appellant being a del egatee
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has even questioned the policy decision of the delegator, nanely, the
Union of India. Furthernore, such a stand is being taken despite the
fact that the circular letter dated 28.6.1999 as contai ned i n Annexure
R3tol.A 6 of 2003 which has al so not been issued by the Union of
Indiain terns of the D.D. A Act or the rules framed thereunder has been
relied and acted upon by the D.D.A. despite ex facie the sane steers on
the face of the condition of the statutory |ease to the effect that

| ease cannot be transferred w thout consent of the |essor

Cl ause 6(b), as noticed hereinbefore, if construed to be

i nperative in terms thereof a menmber of the society is prohibited from
transferring his interest in any manner whatsoever. Even delivery of
possession of the premi ses pursuant to or in furtherance of the
agreenment is prohibited.  But by reason of the said circular letter
dated 28.6.1999, which has not been issued even in terms of Article 77
of the Constitution, not only such permissionis not required to be
taken but even the right to recover 50% of the unearned increase is

wai ved and only on payment of conversion charges a | easehold is made
freehol d, 'pursuant whereto or in furtherance whereof only upon paynent
of conver'sion charges any nenber of the society would becone entitled to
transfer or assign his interest in the land or the building constructed
t her eupon wi t hout even obtaining any prior consent of the |essor

We, therefore, ‘are of the opinion that the said circular letters
are valid. Determnation of market val ue by reason of such circular
letters, thus, becanme a part of the terns of ‘the | ease having regard to
the finality clause attached thereto.

M STAKE :

A mistake is not-a fraud. It nmay be discovered and in a given
case it nust be pleaded. Such plea nmust |ead to a fundanental error
It can be a subject matter of acqui escence. In Kerr on the Law of

Fraud and M stake, 7th Edn. at page 599, it is stated

"Where one party nmakes a m stake either of |aw
or fact and the other party to a transaction
allows himto act upon it, then (even though
such other party may hinself not know of the

nm st ake) he may be estopped from setting up the
m stake for having in effect ratifiedit. In
one case where parties had acted on one
construction of a deed for forty years the House
of Lords held that neither party was estopped
fromsetting up the mstake, and that rent
underpaid for so long as it was not barred by
the Statute of Limitation could be recovered.™

It is not disputed that the said question had not been raised in
the counter affidavit; on the other hand, it appears that the Hi gh Court
specifically granted three opportunities to the respondents to place on
its records any other policy decision whereupon it intended to place
reliance as woul d appear fromthe follow ng :

"16.10. 1996

Present : M. A N Haksar, Sr. Advocate with M.
R K Virmani for the Petitioner

Ms Sudha Bhandari for Counsel for the
Respondent s

CW No. 3948/ 95

There is no counter filed on behalf of the
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Respondents. There is no appearance on behal f

of the Union of India today. Learned Counse

for the Petitioner has invited the attention of
the Court to the avernents made in paragraph 23
of the petition and the docunents Annexure-1 at
page 50 of the paper book which according to him
is the policy governing unearned increase during
the relevant period. Reply to this paragraph 23
of the counter is evasive.

Learned Counsel for the petitioner has also
invited the attention of the Court to yet
another circul ar issued by the DDA on unearned

i ncrease cal cul ati ons which is dated 28th
Noverber, 1995. Let Counsel for the Respondents
seek specific instructions-and make clear
statenment preferably on affidavit as to whether
they admt or deny the policy dated 11lth
Novenber, /1994 Annexure-1 and the circul ar dated
28t h Novenber, 1995. |If there be any other
policy operating, |et Respondent DDA di scl ose
it.

Conpl i ance within six weeks.
To conme up for hearing on 24th February, 1997.

R C. Lahoti, J.
S. N Kapur, J."

"24.02. 1997

Present : M. A N Haksar, Senior Advocate wth
M. RK Virmani for the Petitioner

M. Sumt Bansal fore the Respondent/ DDA
CW 3948/ 95

On Cctober 16, 1996, six weeks tine allowed to
the DDA to make a cl ear statenent on affidavit
as to whether it admts or denies the policy

dat ed Novenber 11, 1984 and the circul ar dated
Novenber 28, 1995. it was also directed that if
there be any other policy operating, the sane
shoul d al so be di sclosed by DDA. The said order
has not been conplied with. Two weeks further
time by way of last opportunity is allowed to
the DDA to conply with these directions.

To be taken up for disposal towards the end of
the short matters on April 10, 1997.

Wthin a period of four weeks the parties wll
al so place on record short synopsis or notes.

Devi nder Gupta, J.
K-S CGupta, J."

"10. 04. 1997

President : M. A N Haksar Seni or Advocate with
M. RK Virmani for the Petitioner.

M. Ravi nder Sethi, Senior Advocate
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with M. Sunit Bansal for the Respondent/ DDA

M. Sethi states that additional affidavit of
Shri Jagdi sh Chandra, Director (R) DDA., has
been filed pursuant to the |last order. Learned
counsel for the petitioner states that
information contained in the affidavit does not
conply with the court’s order. List on August
21, 1997, at the end of the "after Notice

M scel | aneous matters". Synopsis will be filed
by the parties within four weeks fromtoday.

Devi nder Gupta, J.
K. S Gupta, J."
NEW PO NTS

The instances relied upon by the High Court in its judgnment had
not been distinguished. Such an attenpt has been made only before us
for the first time. Even in relation to A-14, Anand Lok, no distinction
is to be found as'it is stated

"I'n the case of A-14, Anand Lok, New Del hi, the
date of application is 26.6:1989 and the

perm ssion was granted on 26.7.1989 by receiving
unear ned i ncrease calculated with reference to
the market rate of the land in the locality
contained in the relevant circul ars but not on
the basis of the Circular dated 24.6.1992 relied
on by the Hi gh Court."

Keeping in viewof the fact that the Appellant despite being given
several opportunities by the High Court did not disclose its policy, we
do not think that they should otherwise al so be given an opportunity to
rai se new grounds.

DETERM NATI ON OF THE AMOUNT OF UNEARNED | NCREASE BY THE APPELLANT:

The Appel |l ants proceeded on the prenise in the case of the
Respondents, that the Circular letters issued by it or the Union of
I ndi a need not be given effect to and the val uation of the |l and should
be worked as Rs. 7,50,00,000/- for the purpose of conputing the unearned
i ncrease. However, it nust be presuned that the vendees proceeded on
the basis that the amount of unearned increase would be determned in
terms of the said circulars. Furthernore, 50% of the unearned increase
was to be paid to the Appellant as a condition of |ease. Wile
determ ning the anobunt, the Appellant was required to take into account
the anmpbunt of consideration specified in the agreenent and/or clearance
certificate issued by the Inconme Tax O ficer. They even did not do so.

| NTERI M ORDER \ 026 EFFECT OF
The respondents herein questioned the demand of Rs. 3,62, 44, 420/ -

made by the DDA. The DDA cal cul ated the af orementi oned denmand on the
basis that the total consideration for the transacti on was

Rs. 7,50, 00,000/ -. The cal cul ati on was nade having regard to the fact
that Respondent Nos.8 and 9 agreed to pay 50% of the unearned increase,
the total anount of Rs.7,50,00,000/-. It failed to notice that after

circulars are to be applied, the unearned increase nust be cal cul ated on
the basis thereof and no demand can be raised hypothetically that the
purchaser woul d be agreeable to pay a further sum of Rs.7,50, 00, 000/-.
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Such an assunption is wholly on wong prem se.

A prayer therefore was made before the Hi gh Court that sale deed
be permitted to be executed. Keeping in view the stand taken by the
parties before it, it was directed

“...ln case the Petitioner are interested in the
grant of sale perm ssion the adjournment of the
matter in any case before the 13.7.1995 they may
pay the demanded sum | f Rs. 3,62, 44,420/- under
to DDA. In case ultimately it is held that
amount payable is | ess, the excess ambunt can be
ordered to be refunded to the Petitioner with
interest at the rate of interest (sic for 18%
per annum | n case the paynent is nmade under
protest it is subject to fulfillment of other
formalities woul d consider application for sale
perm ssion. "

The respondents conplied with the order of the Hi gh Court whereas
Raj eev CGupta did not. Having regard to the subsequent events, he got
the benefit of 1999 Circul ar and as indicated hereinbefore, the D. D A
ignoring the fact that he was a power of attorney-hol der and had al ready
entered i nto possession and, thus, clause 6(b) stood attracted. It may
be true that by such an action, the respondents herein stood
di scri m nat ed.

The appel |l ant being a State, it was required to act fairly and
reasonably in all circunstances even in the matter of eviction of a
tenant. [See M s Dwarkadas Marfatia and Sons vs. Board of Trustees of
the Port of Bombay, AIR 1989 SC 1462]. But the respondents herein are
victims of situation. Stricto sensu they cannot take advantage of the
order passed by the Hi gh Court. ~The Hi gh Court gave them opportunities
to get their deed registered.  They could have refused to do so and in
that event |ike Rajeev Gupta they were not required to deposit the
amount. The parties did not contenplate that the Central Governnent
woul d cone out with another policy decision, which would be nore
beneficial to the sub-Iessee. A fortuitous —circunstance Iike the
i ssuance of the said circular dated 28.6.1999 was not in _contenplation
The appel | ant, therefore, cannot, keeping in view the prospective effect
given to the said circular, take any benefit thereof.  Furthernore, they
have not filed any application to amend their wit petition. They
nerely have urged additional grounds. It is no doubt true that this
Court can take into consideration subsequent events and nould relief
accordingly but thereby it cannot substitute a new relief based on a
fresh cause of action. W are, therefore, of the opinion that the
interimorder passed by the Hi gh Court does not come to the aid of the
respondents.

RATE OF | NTEREST :

By reason of the aforenentioned interimorder, the Hi gh Court

directed paynent of 18%interest. The rate of interest which was
prevailing at the relevant tinme was 18% However, the bank rate of

i nterest has since gone down drastically. Gant of interest pendente
lite and for future is a discretionary renedy. The court of appea
can, therefore, exercise the same power while finally disposing the lis
as that of the High Court keeping in view the principle engrafted in
Section 34 of the Code of Civil Procedure. The rate of interest may
have to be fixed having regard to the principle of restitution
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Recently, this Court has examined this principle in South Eastern

Coalfields Ltd. vs. State of MP. & Os. [ (JT 2003 (supp.

stating

"Interest is also payable in equity in
certain circunmstances. The rule in equity is
that interest is payable even in the absence of
any agreenent or customto that effect though
subj ect, of course, to a contrary agreenment (See
: Chitty on Contracts, Edition 1999, Vol. I1,
Para 38-248, at page 712). Interest in equity
has been held to be payable on a market rate
even though the deed contains no nention of
interest. Applicability of the rule to award
interest in equity is attracted on the existence
of a state of circunstances bei ng established
which justify the exercise of such equitable
jurisdiction and such circunstances can be
many. "

2) SC 443]

Despite the sanme, the Court reduced the statutory rate of interest

from24%to 12% stating

"So far as the appeal filed by the State of
Madhya Pradesh seeki ng substitution of rate of

i nterest by 24% per annumin place of 12% per
annum as awarded by the Hi gh Court i s concerned,
we are not inclined to grant that relief in
exerci se of our discretionary jurisdiction under
Article 136 of the Constitution especially in

vi ew of the opinion formed by the Hi gh Court in
the inpugned decision. The litigation has
lasted for a long period of time. Miltiple
conmer ci al transactions have taken place and
much tinme has been |l ost in between.  The
commercial rates of interest (including bank
rates) have undergone substantial variations and
for quite sonetine the bank rate of interest has
been bel ow 12% The Hi gh Court has, therefore,
rightly (and reasonably) opined that uphol di ng
entitlenent to paynment of interest at the rate
of 24% per annum woul d be excessive and it would
neet the ends of justice if the rate of interest
is reduced from 24% per annumto 12% per annum
on the facts and in the circunstances of the
case. W are not inclined to interfere with
that view of the H gh Court but make it clear
that this concession is confined to the facts of
this case and to the parties herein and shal

not be construed as a precedent for overriding
Rul e 64A of the M neral Concession Rules, 1960.
It is also clarified that the payment of dues
shoul d be cleared within six weeks fromtoday
(if not already cleared) to get the benefit of
reduced rate of interest of 12% failing the
paynment in six weeks fromtoday the liability
to pay interest @24% per annum shall stand."

In K T. Venkatagiri and thers vs. State of Karnataka and Ot hers

[(2003) 9 sSCC 1], it is stated
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"We are, therefore, of the opinion that with a
view to do conplete justice between the parties
and having regard to the order passed by this
Court in Khoday Distilleries case, the follow ng
di rections should be issued

(1) XXX XXX XXX
(2) XXX XXX XXX
(3) XXX XXX XXX
(4) XXX XXX XXX
(5) XXX XXX XXX
(6) XXX XXX XXX
(7) On the anount found to be due and owing to

MBI L by any of the appellants the sane shall be
paid and interest at the rate of 18% per annum
shall be leviable fromthe date of realisation
till 12.2.1997 and thereafter at the rate of 9%
per annum, wthin twelve weeks fromthe date of
final determ nation.™

We _nmay notice thatin Pure Heliumlindia Pvt. Ltd. vs. Gl &
Nat ural Gas Conmm ssion [2003 (8) SCALE 553], the rate of interest
awarded by the arbitrator was reduced to 6% in exercise of its power
under Article 142 of the Constitution of India.

CONCLUSI ON :

In the facts and circunstances of this case, we are of the opinion
that grant of 9% interest shall neet the ends of justice. W,
therefore, while disnissing the appeal s direct that in stead and pl ace
of 18%interest, the appellant shall be liable to pay interest @ 9% per
annum  The ampunt payable to the respondents nust be paid within a
peri od of six weeks fromthis date together with interest failing which
the respondents would be entitled to claim18%interest on the expiry of
the said period till actual paynent is nade.

W, keeping in view the facts and circunstances of the case, also
direct that the application for conversion filed by the respondents
herein shoul d be di sposed of expeditiously. —Keeping inview the conduct
of the appellant herein, we think that they should bear the costs of the
respondents. Counsel’'s fee is assessed at Rs.25,000/- in each appeal




