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ACT:

Code of Criminal Procedure 1973. Section 428. Persons
sentenced to inprisonnent for life-whether entitled to set-
Of their under trial —period of detention against their
sent ence.

Per sons sent enced to life | mpri-sonnent - whet her
sentenced to inprisonment for tern

Interpretati on of Statutes:

Mar gi nal note of Section-Use of in interpretation

Sent enci ng

Puni shnent no | onger retributory but reformative.

Wrds & Phrases:

Term Meaning of -Crim nal Procedure Code 1973 Section
428.

HEADNOTE

The appellant filed a wit petition in.the H gh Court |,
contending that his case be referred for the order of the
State Administration under Paragraph 516- of the Punj ab

Jail Manual on the , ground that though sentenced to
life inprisonnent , he had under gone a period of detention
in Jail anpbunting to 14 years together with the renission

earned by himand that he shoul d be rel eased.

The aforesaid petition was rejected by a Single Judge
following the decision of this Court in Kartar Singh v.
State of Haryana , [1983] 1 SCR 445 on the ground. That in
conputing: the period of 14 years , the period spent by the
convict in the jail as an wundertrial prisoner cannot be
taken into account because section 428 of the Code of
Crim nal Procedure which allowed such a set-off applied only
when an accused had sentenced to inprisonnment for a term, ’

and that the sentence of |I|ife inprisonment was not an
"inprisonment for a terni.

In the companion wit petition |, the petitioner
contended that the rems-
744

sions earned by himas a convict nmust be taken into account
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whil e conputing the period of 14 years under paragraph 516-B
of the Punjab Jail Manual , and that in any case , ht
ought to be given the benefit of sections 432 and 433 of the
Code of Criminal Procedure because , his case nerits a
favorabl e consideration by the State Adm nistrati on.

Allowi ng the Appeal and Wit Petition ,
N

HELD: 1. The period of detention undergone by the two
accused as undertrial prisoners , shall be set-off against
the sentence of |Ilife inprisonment inposed upon them
subject to the provision contained in section 433A and
provided that orders have been passed by the appropriate
authority under section 432 or section 433 of the Code of
Crimnal Procedure. [753C D

2. The fact that the term of life is of an uncertain
duration does not justify the conclusion that the sentence
of inmprisonnent for life: is not for a term. [752C] 3 There
can possibly be no dispute that a person sentenced to life
i mprisonnent i's sentenced to inprisonment. The termto which
such person has been sentenced b the term of his life-
Therefore-a person who is sentenced to life inprisonnent ,
is sentenced to inprisonnent for a term [752C

4. Under section 432 of the Code of Crimnal Procedure
, the appropriate  Government has the power to remt the
whol e or any part/ of ‘the punishnent to which a person has
been sentenced. Under section 433 of < the Code |, t he
appropriate Governnment has the power to commute the sentence
of imprisonnent for life to inprisonment for a term not
exceedi ng fourteen year or to fine: The question of setting
off the period of detention undergone by an accused as an
undertri al pri soner agai nst the sent ence of life
i mprisonnment can arise only if an order is  passed by the
appropriate authority wunder-r section 432 or section 433 of

the Code. |In the absence of such-an order passed generally
or specially , and apart fromthe provisions if any ', of
the relevant Jail Manual , inprisonment for life would nmean

i mprisonnment for remminder of life. [750D F]

5. The assunption that the word term inplies ‘a concept
of ascertainability or conveys a sense of certainty is
contrary to the letter of the |aw, as found in section
428. Even the nmarginal note to the section does not bear out
that assumption. It rather belies it. [748F]

6. Marginal notes are now | egislative and not editori al
exercises. The nmarginal note of section 428 shows that the
obj ect of the Legislature in enacting the  particular
provision was to provide that ’'the period of detention
undergone by the accused’ should be ’'set off against the
sentence of inprisonment’ inmposed upon him There are no
words of Jlimtation either in the section or in its
margi nal note which would justify restricting the plain and
nat ural neani ng of
745
the word "termi so as to conprehend only sentences which are
i nposed for a fixed or ascertainable period. [748F G

7. To say that a sentence of life inprisonnent inposed
upon an accused is a sentence for the termof his |life does
of fence neither to granmar nor to the common understandi ng
of the word "term . To say otherw se would of fend not only
agai nst the |anguage of the statute but against the spirit
of the law, that is to say , the object with which the
| aw was passed. A | arge nunber of cases in which the accused
suffer long wundertrial detentions are cases punishable with
i mprisonnent for life. Usually , those who are liable to be
sentenced to inprisonment for life are not enlarged on bail
To deny the benefit of section 428 to themis to wthdraw
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the application of a benevolent provision from a |arge
majority of cases in which such benefit woul d be needed and
justified. [748H 748A-B]

8. Equity sustains law and the twain nmust neet. They
cannot run in parallel streans. Equitable considerations
must have an important place in the construction of
benefici ent provisions particularly in the field of
crimnal law. To exclude such considerations is to denude
| aw s benevol ence of its true and lasting content. [752F]

9. Gaver the crime , longer the sentences ,
greater the need for set-offs and rem ssions. Punishments
are no longer retributory. They are reformative. [752F]

Kartar Singh v. State of Haryana [1983] 1 SCR 445 over-
ruled ,

Sukhl al Hansda v. State of West Bengal Wit Petitions
(Crl.) 1128-29 of 1982 ,  CGopal Vinayak Godse v. The Slate
of Maharashtra [1961] 3 SCR 440 , 444 & Maru Ramv. Union
of India [1981] I SCR 1196 referred.

JUDGVENT:

CRI M NAL APPELLATE JURISDICTION: Crimnal Appeal No.
754 OF 1983

Fromthe judgnent and Order dated 5-7-1983 of the High
("court of Delhi in Crl. Msc. (Main) No. 499 of 1983.

AND
Wit Petition (Cd.) No. 1265 of 1982.

(Under Article 32 of the Constitution of India)

Mukul Mudgal for the Appellant in Crl. Appeal No. 754
of 1983

R K Jain R P. Singh , Suman Kapoor , D.S. Mehra
and M ss
746
Sangeeta Aggarwal for the Petitioner in WP. No. 1266 of
1982.

MS. GQjarat G D Gupta , R N. Poodar /and M ss
Hal i da khatun , for the Respondent.

The Judgnent of the Court was delivered by
CHANDRACHUD , C.J. W have before us an appeal and

awit petition, which are filed by two persons sentenced
to life inmprisonnment for the offence of nurder. They contend
that they are entitled to the benefit of Section 428 O the
Code of Crimnal Procedure that is to say , that the
period of detention undergone by them- prior to their
conviction as undertrial prisoners nmust be off against the
sentence of life inprisonnent inmposed upon them

The appel l ant Bhagirath , filed a petition in the
Del hi High Court asking that his case be referred for the-e
orders of the Del hi Adm nistration under paragraph 516-B of
the Punjab Jail Manual since , though sentenced to life
i mprisonnent ha had undergone a period of detention in
Jail anpbunting to 14 vyears together wth the remssions
earned by himA |learned Single Judge of the High Court

rejected that petition on the ground that , in conputing
the period of 14 years , the period sent by the convict in
the jail as an wunder trial prisoner cannot be taken into
account because , section 428 of the Code which allows such
a set off applies only when an accused has been sentenced to
i mprisonnment for a term | and the sentence of life

i mprisonnment is not an inprisonnment ‘for a terni. In comng
to the conclusion that section 428 has no application to
cases which an accused is sentenced to life inprisonnent ,
the learned Judge relied wupon a judgnment of this Court in
Kartar Singh v. State of Haryana.(')
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The Petitioner in the conpanion wit petition
Rakesh Kaushik , has a sonewhat simlar grievance , though
he has needlessly introduced extraneous natters in his
pl eadi ngs. One of his contentions is that the rem ssions
earned by himas a convict nust be taken
(1) [1983] S.C.R 445
747
into account while computing the period of 14 years under
para- graph 516-B of the Punjab jail Manual. He contends

also, that in any case , he ought to be given the benefit
of sections 432 and 433 of the Code because , his case
nerits a favour abl e consi derati on by the Del h

Adm nistration. In support of his case , he relies upon an

order dated March 3 , 1982 passed by this Court in Sukhla
Hansda v. State of Wst Bengal. (1) According to the
counter-affidavit filed by the Deputy Secretary (Hone) of

the Del hi Adm nistration , the petitioner’s case cannot be
consi dered for _petitioner’s release because he has not yet
undergone 14 years of i mprisonnent i nclusive of
rem ssi ons earned by him

First W would prefer “tointerpret section 428 of
the Code of the Criminal Procedure on its own ternms , that
is, di vorced from consi derations arising under the Punjab
Jail Manual or any other Jail Manual. The Provisions of Jai
Manual s vary from State to State. Therefore , guesti ons
arising under those Manuals cannot ~ be mxed up wth
guestions arising under the Code , which is the |aw of the

l and. Section 428 of 'the Code reads thus:
"Period of detention undergone by the undergone by
the accused to be set off  against the sentence of

i mprisonnent , -

Where an accused person has -, on conviction ,
been sentenced to inprisonment for aterm, not being

i mprisonnent in default of paynment of fine | t he

period of detention , i f-any undergone by himduring

the investigation , inquiry or trial of the sane case
and before the date of such/conviction , Shall be set
of f against the termof inprisonnent inposed on himon
such conviction , and the liability of such person to
undergo i nprisonment on such —conviction shall be
restricted to the reminder , if-any , of the tremof

i mprisonnent inmposed on him"

The neat and , we believe , the sinple question for
decision is whether inprisonment for life is inprisonnent
"for a ternms". The reason why it is urged that inprisonnent
for life is not inprisonment for atermis that the latter
expression conmprehends only inprisonments for a fixed
certain and ascertainable period of tinme |like six nmonths ,
two years , five years and so on. Since the sentence
(1) Wit Petitions (Cod.) Nos. 1128-26 of 1982
748
of life inprisonnent , as held by this Court in | Copal
Vi nayak Godse v. The Stale of Mharashtra , (1) is a
sentence for I|ife and nothing less and since , the termof
life 1is itself Uncertain , the sentence of life
i mprisonment is for an wuncertain term , that is to say ,
that it is not inprisonment for a term

So goes the argunent. So does it go but it fails to
carry much conviction. Life is uncertain. In nore ways than
one. Who knows what good nmay come tonorrow and how nany good
tomorrows there are still to go ? But phi | osophi ca
di gressions apart , especially optimstic , the fact that
the term of life is of an wuncertain duration does not
justify the conclusion that the sentence of inprisonnent for
life is not for a term The relevant question and , the
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only one to ask under section 428 is: Has this person
been sentenced to inprisonnment for a term? For the sake of
conveni ence , the question nay be split into two parts. One
, has this person been sentenced to inprisonnent ? And ,
two , is the inprisonment to which he has been sentenced an

i mprisonnment for a term ? There can possibly be no dispute
that a person sentenced to life inprisonnment is sentenced to
i mprisonnent. Then , what is the term to which he is
sentenced ? The obvi ous answer to that question is that term
to which he has been sentenced is the termof his life.
Therefore , a person who is sentenced to life inprisonment
is sentenced to inprisonment for term

W see but little warrant for qualifying the word
"termi by the adjective 'fixed which is not to be round in
section 428. The assunption  that the word "ternm inplies a
concept of ascertainability or conveys a sence of certainty

ii contrary to the Iletter of ~the laws , as we find it in
that section Even the marginal note to the section does not
bear out /that” assunption. It  rather belies it. And

mar gi nal_ ' notes are now legislative and not editorial
exerci ses. The nmarginal note of section 428 shows that the
obj ect of the Legislature  in enacting the particular
provision was to provide that ’'the period of detention
undergone by the accused” should 'be set off against the
sentence of inprisonnment’ inposed wupon him There are no
words of linmtation either in the section or in its margina
note which would justify restricting the plain and natura
meani ng of the word "termso as to conprehend only sentences
whi ch are inposed for a fixed or ascertai nabl e peri od.

To say that a sentence of ~life inprisonment inposed
upon an
(1) [1961] 3 S.C.R 440 , 444.

749

accused is a sentence for the termof his Iife does offence
neither to grammar nor to the ~common understanding of the
word 'termi. To say otherw se offend not only against the
| anguage of the statute but against the spirit of the |aw
that is to say , the object with which the | aw was passed. A
| arge nunber of cases in which the accused suffer |[|ong
undertrial detentions are cases punishable with inprisonnent
for life. Usually those who are liable to be sentenced to
imprisonnment for I|ife are not enlarged on bail. To deny the
benefit of section 428 to them is to wthdraw the
application of a benevolent provision froma large mgjority
of cases in which such benefit would. be needed and
justified.

Arguments and counter argunents were advanced before us
on the basis of provisions contained in sections 53 |,
53A(4)(a) and (b) , 57, 65 and 511 of the Penal Code. The
provi sion contained in section 57 that inprisonnent foF life
has to be reckoned as equivalent to inprisonnment for twenty
years is for the purpose of calculating fractions of terns
of punishment. W cannot press that provision into service
for a wider purpose. Nor , indeed , can we draw sustenance
to our conclusion fromthe provision contained in section 51
| to the effect that whoever attenpts to conmit an of fense
puni shabl e with inmprisonment for life shall be punished with
i mprisonnent "for a termwhich nmay extend to one half of the
i mprisonnent for |ife". The argunent of Shri Mikul Midga
that if one- hal f  of life inprisonnment is "a ternt
exhypot hesi life inprisonment would be "a term of
i mprisonnment” is attractive but slender. But , equally ,
we do not consider that anything contained in the rest of
the sections above noted , militates against the view which
we have taken.
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The nodalities for working out the provision contained
in section 428 in cases of persons sentenced to inprisonnent
for life should not present any serious difficulty in

practice. In the first place , by reason of section 433A of
the Code of Crimnal Procedure where a sentence of
imprisonnment for I|ife is inposed on a person for an of fence

for which death is one of the punishnents provided by | aw
or where a sentence of death inposed on a person has been
conmut ed under section 433 to one of inprisonnent for life;
such person cannot be released from prison unless he has
served at |east fourteen years of inprisonment. The only
point to note is

750

that while wupholding the constitutional validity of section
433A , it was held by this Court in Maru Ramv. Union of
India, (1) that the section is prospective in operation ,
with the result that it cannot apply to cases which were
decided by the trial ~ Cout before Decenber 18 1978

being the date on which the section cane into force mnd is
the one ‘arising out of the judgnent of this Court in Gopa
Vi nayak Godsease. It was held by a Constitution Bench in
that case that a prisoner sentenced to life inprisonnment is
bound to serve the a remainder of his life in prison unless
the sentence inposed upon himis commuted or remtted by the
appropriate authority. 1t was further held that since such a
sentence could not be equated with any fixed term, the
Rul es framed under the Prison Act entitled such a person to
earn rem ssions but that , such renissions were to be taken
into account only towards the end of the term Under section
432 of the Code of Crimnal Procedure , the appropriate
Government has the power to remt the whole or any part of
the punishment to which a person has been sentenced. Under

section 433 of the Code |, the appropriate Governnent has
the power inter alia |, to commute the sentence of
i mprisonnent for life to ‘inprisonment for a term not

exceeding fourteen years to fine. The question of setting
off the period of detention undergone by an accused as an
undertri al pri soner agai nst the sent ence of life
i mprisonnment can arise only if an order is passed by the
appropriate authority wunder section 432 or -section 433 of

the Code. 1In the absence of such order , passed generally
or specially , and apart fromthe provisions , if any of
the relevant Jail Maunal , inprisonment for |ife would nmean

, according to the rule in Gopal Vinayak Godse ,
i mprisonnment for the renainder of life.

The two cases before us were referred to a | arger Bench
because of the doubt entertained as regards the correctness
of the decision in Kartar Singh , especially because of the
apparently conflicting view taken by another Bench of this
Court in Sukhlal Hansda v. State of West Bengal. Both of
those decisions were rendered by a three-judge Bench. In
Kartar Si ngh , persons who were sentenced to life
i mprisonnent chal l enged an order passed
(1) [1981]] 1 SS.CR, 1196.

751

by the Governnent of Haryana , denying to themthe benefit
of the period of undertrial detention under section 428 of
the Code. It was held by this Court that the Penal Code and
the Crimnal Procedure Code make a clear distinction between

"inprisonment for life and 'inprisonment for a term and

in fact , the two expressions are used in contradistinction
with each other in one and the sane section , the forner
nmeani ng i nprisonment for the remainder of the natural life

of the convict and the latter neaning inprisonnent for a
definite or fixed period. The Court proceeded to hold that
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an order of rem ssion passed by the appropriate authority
nerely affects the execution of the sentence passed by the
Court , without interfering with the sentence passed or
recorded by the Court. Therefore , section 428 which opens
with the words "where an accused person has , on conviction
, been sentenced to inprisonnent for a term , would cone
into play in cases where ’'inprisonment for a term is
awar ded on conviction by a court and not where the sentence
i mposed upon an accused beconmes a sentence for a term by
reason of the remnission granted by the appropriate
authority. Finally according to the Court , "t he
guestion is not whether the beneficent provision should be
extended to life convicts on a priori reasoning or equitable
consi deration but whether ~on true construction |, t he
section conprises life convicts wthinits purview'. The
Court found support to its viewin the objects and reasons
for introducing section 428 in the Code , as set out in the
Report of ‘the Joint Commttee.

We have -considered with great care the reasoni ng upon
whi ch the decision in Kartar Singh proceeds. Wth respect |,
we are unableto agree with the decision. W have already
di scussed why ’'inprisonment for |life is inprisonment for a
term, wi thin the neani ng of section 428. W would like to
add that we find it difficult to agree that the expressions
"inprisonment for /life and inprisonnment for a term are
used either in the /Penal Code or in the Crimnal Procedure
Code in contra-distinction with each other. Sections 304 ,
305 , 307 and 391 of the penal Code undoubtedly provide
that persons quilty of the respective offences shall be
puni shed with inprisonment for life or with inprisonnent for
a term not exceeding a certain nunber of years. But , that
is the only nanner in which the Legislature could have
expressed its intention that persons who are guilty of those
of fences shall be punished wth either~ of the sentences
mentioned in the respective sections. The
752
ci rcunstance on which the learned judges have placed
reliance in Kartar Singh do not afford any evidence
intrinsic or otherwise’ of the use of the two expressions in
contra-distinction with each other. Two or nore expressions
are often used in the same section in order to exhaust the
alternatives which are available to the Legislature. That

does not nean that there is , necessarily , an antithesis
bet ween t hose expressions.
The reasoning in Kartar Singh that an order of

rem ssion does not interfere wth the sentence recorded by
the court but merely affects the execution of the sentence
stands answered by the interpretation which we have put upon
the |l anguage of section 428 that persons sentenced to
i mprisonnent for |ife are sentenced to inprisonnent for a
term It is not because of rem ssion that a sentence of life
i mpri sonnent becomes an inprisonnent for a term

We have also already answered the |ast of the
reasons given in Kartar Singh that the question is not
whet her the beneficent provision contained in section 428
shoul d be extended to life convicts on equi tabl e
considerations. W enter a nost respectful caveat. Equity
sustains law and the twain nust neet. They cannot run in
paral l el streams. Equitable considerations nmust have an
i mportant place in the construction of beneficent provisions

, particularly in the field of crimnal I|aw To exclude
such considerations is to denude |law s benevolence O its
true and lasting content. Lastly , the vi ew expressed by

the Joint Conmittee in its Report does not yield to the
inference that the "mischief sought to be renedied has no
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rel evance where gravity of offence requires the inposition

of inprisonment for life". As we have indicated earlier

graver the crine , | onger the sentence and , |onger the

sentence , greater the need for set-offs and renissions.

Puni shments are no |onger retributory. They are reformative.

The order passed by this Court in Sukhlal Hansda
related to the cases of 24 prisoners who were sentenced to
life inprisonnent. Mdst of those prisoners had undergone

i mprisonnent for a period which , after taking account the
rem ssions earned by them, exceeded fourteen years. It was
held by this Court that |, for the purpose of considering

whet her the cases of those prisoners should be exam ned for
premature rel ease under the relevant provisions of the West
Bengal Jail Manual , there was no reason why the period of
753

i mpri sonnent undergone by ‘them as undertrial prisoners
shoul d not be taken into account. The Court directed that
the cases of the prisoners should be considered by the State
Governnment , ~both for the purpose of setting off the period
of detention undergone by them as undertrial prisoners and
for taking into account _the rem ssions earned by them The
order passed by the Court does not discuss the point which
ari ses before us though , the observations nade therein are
consistent nore wth the view which we have taken than with
the view taken in Kartar Singh.

For these reasons , we allow the appeal and the
wit petition and direct that , the period of detention
undergone by the two accused before us ‘as undertria
prisoners , shal | * be set off against the sentence of life
i mprisonnent inmposed upon them -, subject to the provision
contained in section 433A and , provi ded that order have

been passed by the appropriate authority under section 432
or section 433 of the Code of Crimnal procedure.

N. V. K. Peti on-and Appeal all owed.
754




