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CASE NO. :

Appeal (crl.) 245 of 2001

Appeal (crl.) 246 of 2001

Appeal (crl.) 247 of 2001

PETI TI ONER

RAM LABEN HASMUKHBHAI KHRI STI AND ANOTHER
Vs.

RESPONDENT:

DAHYABHAI ASHABHAI KHRI STI PARVAR AND OTHERS

DATE OF JUDGVENT: 14/08/ 2002

BENCH

R C. LAHOII & BRI JESH KUMAR

JUDGVENT:

JUDGEMENT
BRI JESH KUVAR, J.

Al the three crimnal appeals, noted above, arise out of
the judgnent and order dated 21.9.2000, passed by the Cujarat
Hi gh Court uphol ding the conviction and sentence of all the
appel lants in the three appeals as awarded by the Additiona
Sessi ons Judge, Kheda at Nadiad by the order dated 08.6.1998
in Sessions Case No.195/1993. The appellants have been
convi cted under Section 302 read w th Section 120-B | PC and
sentenced to inprisonnent for life. ~ They have al so been
sentenced to pay a fine of Rs.5000/- each, in default to suffer
sinple inmprisonment for a period of three years, except accused
no.5 Rami | aben and accused no. 11 Elisaben, who have been
sentenced to pay a fine of Rs.2000/- each, in-default thereof to
suffer sinple inprisonnent for a period of two years. Four
persons, namely, Pushpaben Dahyabhai, Ravinaben Dahyabhai,
Ger sonbhai Yakubhai and Mariyanben Ashabhai, had been
acquitted as no case was found to have been nmade out for their
convi ction.
In all, there were el even accused persons, out of which
accused no. 6 Raneshbhai Ashabhai died during the trial, six of
them have been convicted and four have been acquitted as
indicated earlier. For the sake of convenience, it nay be better
to note the "accused nunber" of all eleven persons, since they
have been so referred at many places in the judgnments of the
Sessions Court and the Hi gh Court.
Nanme of the Persons CONVI CTED:

Accused No. 1 Dahyabhai Ashokbhai

Accused No. 4 Hasmukhbhai Ashabhai

Accused No.5 Ranm | aben Hasnmukhbha

Accused No. 8 Sul emanbhai Yakunbhai

Accused No. 10 Daudbhai Shi vabhai

Accused No. 11 Eli saben Yusufbhali

Accused No. 6 Ranmeshbhai Ashabhai (died during trial)

Nanme of the Persons ACQUI TTED.

Accused No. 2 Pushpaben Dahyabhai
Accused No. 3 Ravi naben Dahyabhai
Accused No. 7 Gersonbhai Yakubhai
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Accused No.9 Mariyanben Ashabhai

The prosecution story is that on 15.02.1992 at about 9.30
a.m, the deceased Pragnesh Kumar aged about 24 years, was
goi ng towards market in town of Matar, District Kheda. Wile
he was passing through the road, Accused No.2-Pushpaben
Ashabhai Khristi along with other ten accused persons
surrounded himand she is said to have sprinkl ed kerosene oi
on Pragnesh Kumar and one of the remaining ten persons
lighted a match stick, as a result of which Pragnesh Kumar
caught fire. He received severe burn injuries to the extent of
90% al | over the body. The sane day Pragnesh Kumar di ed of
the said injuries in Vedilal Sarabhai Hospital, Ahnedabad
sonetinme around 4.00 p.m

Matar town is situated about 15 to 18 Kns. fromthe

Di strict Headquarters Kheda and 40 Kns. away from

Ahrmedabad. CW1 Ranil aben, sister-in-law of the deceased,

on comng to know about the incident, rushed to the place of
the occurrence opposite to the house of one Chandrakant bhai
PW 4 Jaykarbhai Mhanbhai Mecwan, the brother of the

deceased Pragnesh Kumar and Hasmukhbhai Khristi, husband

of Ranilaben, were i mediately called. PW4 Jaykarbha
Mohanbhai Mecwan al ong with one of his relative Lataben took
Pragnesh Kumar to the Police Station Matar, where CW3 |. M
Kunpawat, P.S. 1., who was present, advised themto take
Pragnesh Kumar to the hospital at Khedaand told that he
woul d record the conplaint later on. ~According to PW4
Jaykar bhai Mhanbhai Mecwan, his brother, Pragnesh Kumar
while on way to Kheda Hospital informed himthat while he

was passing through the way Pushpaben hel d him and her

rel atives surrounded him_ Pushpaben sprinkl ed kerosene oil on
hi s body and sonebody fromthe crowd |ighted the match stick
He reached kheda Hospital at about 10.00 a.m, where PW2

Dr. Sanjay Vasantrao Kolte gave treatment to Pragnesh Kunar
and on enquiry nmade, he is said to have informed the doctor

t hat Dahyabhai Ashabhai Khristi, Hasnukhbhai, Raneshbhai
Ram | aben wi fe of Hasnukhbhai, Pushpaben daughter of

Dahyabhai Ashabhai Khristi, Elisaben and Sul emanbha

Daudbhai, (in all naned seven persons only) all surrounded
him sprinkl ed kerosene and sonebody fromthe crowd of the
accused persons, put himon flanme. Dr. Kolte recorded a

hi story of Medico Legal Case, Exh.46 and sent tel ephonic
information to Kheda town Police Station. Bhinsinh

Chat urbhai, Head Constable, noted information in the

Tel ephone Register and the Station Diary and sent Yadi-to P.S.
PW 1 Vi nodbhai Ranjibhai Toliya of Kheda Police Station. A
Yadi had al so sent to hospital for recording dying declaration of
Pragnesh Kumar. PW1 Vi nodbhai Ranjibhai Toliya, P.S. I

reached t he Kheda Hospital and recorded the statenent of
Pragnesh Kumar, Exh.29. He took thunb inpression of

Pragnesh Kumar, since he was unable to put signature due to
his injuries. Doctor also made an endorsenent to the effect that
the patient was consci ous.

In pursuance of the Yadi sent to the Magistrate from

Kheda Police Station, PW3 Ashwi nbhai Vasudev Dave,

Executive Magistrate, Kheda reached to Kheda Civil Hospita

at 11.05 a.m and recorded the statenent of Pragnesh Kumar
The Magi strate recorded the statenent at 11.10 a.m in question
and answer form The statenent was conpleted at 11.46 a.m,
it is Exh.60. Dr. Kolte advised shifting of the patient from
Kheda Hospital to Vedilal Sarabhai Hospital or L.G Hospital
Ahrmedabad for better and proper treatnent of the patient.
Pragnesh Kumar was, therefore, taken to Ahnedabad at Vedil a
Sar abhai Hospital and admitted there at about 1300 hours on
the sane day i.e. 15.02.1992. An information was sent from
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the hospital to the Ellisbridge Police Station for recording of the
dyi ng decl aration of Pragnesh Kumar. Consequently, PW7
Suryakant bhai Shi vranbhai, Executive Magi strate,

Ahrmedabad, recorded the statenent of Pragnesh Kumar at

about 3.10 p.m Initially, Pragnesh Kumar was consci ous and
told his nane, address, etc. and al so narrated that Pushpaben
Dahyabhai poured kerosene on him thereafter he could not

speak any further. The half recorded dying declaration is

Exh. 75. Pragnesh Kumar died at the hospital, thereafter.

The notive behind the incident is said to be that

Pragnesh Kumar and Pushpaben, who both resided in Khristi

Palia in Matar town, had been deeply attached to each ot her

The intensity of their liking for each other was to the extent that
sonetine in January 1992 Pushaben clinbed up to the house

of Pragnesh Kumar in the night and reached to his residence,

but father of Pragnesh Kumar and ot her el ders persuaded
Pushpaben to return to her parents but Pushpaben ran away in

the darkness of the night, she was foll owed by Pragnesh

Kumar. & Both of themeloped in this nmanner and stayed away
together for sonetine. Father of Pushpaben | odged a

conpl ai nt-agai-nst Pragnesh Kumar and his father under

Sections 363 and 366 of the | PC. Pushpaben and Pragnesh

Kumar wer e apprehended by the Police and in the course of the

i nvestigati on Pushpaben was handed back to her parents.

Pragnesh Kumar was al so granted bail. After the said incident,
the occurrence in question occurred on February 15, 1992.

On receiving the information from C vil Hospital, Kheda,

Head Constabl e Dal patsi nh was sent at 10.30 a.m on

15.02.1992 to the Kheda hospital for taking necessary steps in
the matter. CW3 Kunpawat, P.S.I. of Matar Police Station

after receiving information reached police station at 10.40 a. m
He went to the place of incident, where Ram | aben, who was

| ater on examined as CW1, was present in the house of

Pragnesh Kumar. She identified the place of incident in the
backyard of the house of Pragnesh Kumar. P.S. 1. Kunpawat
prepared a panchnama of the scene of incident Exh.35 with two
panchas. The panchnama i ndi cated that the place of /incident as
was shown by Ram | aben Jaykar bhai. There was a snell of

kerosene and two buckets full of water, snelling kerosene oil
were al so found kept there. The place where it is indicated that
Pragnesh Kumar poured kerosene oil on hinself and conmitted
sui ci de was al so shown. He interrogated sone other wtnesses
and at about 12 O clock he nade an entry of accidental death
in the Matar Police Station Diary and concluded that no

of fence was to be registered against any accused. He prepared
a report of accidental i.e. suicidal death and placed it before his
superiors. The father of Pragnesh Kumar, Mhanbhai Kali bha
Mecwan, was not satisfied with the investigation of the case

and attenpted to vent his grievances before the higher
authorities to get justice by conducting a proper investigation
into the case, since, according to him it was not-an accidenta
death but death by commi ssion of an offence. The Divisiona
Pol i ce Superintendent some M. Nai k ordered one Fatesinh S

Kant, Circle Police Inspector to contact Mhanbhai Kalidas
Mecwan and to hear his grievance. Utimtely, on April 27,

1992, First Information Report was recorded by Circle

I nspector at Police Station Matar. Shri Fatesinh S. Kant,
thereafter, investigated the case and exam ned the w tnesses and
obt ai ned a copy of the dying declaration of the deceased and
submi tted a charge-sheet under Section 302/120-B | PC agai nst

el even persons.

The prosecution examned in all eleven witnesses. PW

1 Vi nodbhai Ranjibhai Toliya, is P.S.1. Police Station Kheda,
who had recorded the statenent of Pragnesh Kumar at the

hospital Exh.27. PW2 Dr. Sanjay Vasantrao Kolte, who
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exam ned and gave treatnent to Pragnesh Kumar at G vi

Hospital, Kheda and sent nessage to the police station and
recei ved the statenent of Pragnesh Kumar Exh.43. PW3

Ashwi nbhai Vasudev Dave, is Executive Magai strate, who

recorded the statenent of Pragnesh Kumar at Kheda Hospital.
PW 4 Jaykar bhai Mhanbhai Mecwan, is the brother of the
deceased Pragnesh Kunar, who took himto the Civil Hospital,
Kheda. PWJ5 Mhanbhai Kalidas Mecwan, is the father of the
deceased Pragnesh Kumar. PW6 Dr. Ravindra S. Bhise

conduct ed the post-nortem exani nati on of dead body of

Pragnesh Kumar. PW?7 Suryankabhai Shivaranbhai Patel,
Executive Magistrate, recorded statenent of Pragnesh Kumar at
the Vedilal Hospital in Ahnedabad Exh.75. PW8 Jaki bha

Kal i dasbhai Mecwan and PW 9 Bhi nsi nbhai Chat urbhai, Head
Constabl e, Police Station, Kheda, who recorded the nessage
received fromDr. Kolte, telephonically. PW10 Kail ashben
Ambal a and PW 11 is Fatesinh S.-Khant, G rcle Police

| nspector, who filed the chargesheet.

The Court 'had exanm ned CW1 Rani | aben Jaykar bhai

CW 2 Lat aben Jakhi bhai and CW3 |. M Kunpawat.

The accused persons took the defence of denial and

Sul eman Daudbhai Khirsti~and Dahyabhai Ashabhai Khirsti

pl eaded alibi that they were on their duty on the fateful day and
exam ned defence wi thesses DW1 Bal kri shna Bhai |l al bha

Khadi ya and DW2 Chanubhai Dhul abhai Prajapati to prove

alibi of Suleman Daudbhai. DW3 Nainaben Rathila

Bhranmbhatt and DW4 Bhagawanbhai Kanjibhai Makwana,

wer e exam ned for Dahyabhai Ashabhai Khristi.

It is to be noted that there is no eye-witness to the

incident, as a matter of fact, case rests onthe dying decl arations
recorded at different stages by the P.S.|I. Toliya, Dr. Kolte and
two Executive Magi strates.

We have heard Shri Ranjit Kunmar, |earned senior counse
appearing for Accused No.5 Ramilaben, wfe of Accused No.4
Hasmukhbhai Ashabhai and Accused No. 11 Eli saben

Yusuf bhai For the remaining appell ants we have heard Shri

Dave who has adopted the argunments nade by Shri Ranjit

Kumar, on the points common to all  appellants generally.

On behal f of the appellants it has been submitted that the
prosecution story sounds inprobable in-as much as it would be
hi ghly doubtful if Pushpaben who has been assigned the role of
sprinkling the kerosene oil upon the deceased would do so
looking to their relationship and deep |ove and affection
between them It is further submitted that inprobability of the
prosecution case is reaffirmed by acquittal - of Pushpaben. Shri
Ranjit Kumar submits that it is a case of suicidal death.
Pragnesh Kumar having frustrated by the fact that marriage of
Pushpaben had been settled by her parents sonewhere el se he
took the extreme step of committing suicide. It is further
submitted that there is material on record to showthat
Pragnesh Kumar had suicidal tendency as on one or “two
occasions earlier also he had attenpted to commt sui cide.
The occurrence, according to the | earned counsel did not take
pl ace on the street as alleged by the prosecution and that is the
reason why there is no eyewitness to the occurrence. Rather
the incident took place in the house of Pragnesh Kumar. It is
vehenmently urged by the |Iearned counsel for the appellants that
in any case the only evidence agai nst the appellants consisting
of four dying declarations is not such that a conviction may be
mai nt ai ned sol ely on those dying decl arati ons which do not
conformto the standards of acceptable dyi ng decl arati ons.

In support of his contention that it was a case of suicida
death, he has referred to Exh. 28 which is a tel ephonic nessage
recorded at Police Station Kheda Town received fromDr.

Kolte of Civil Hospital, Kheda inform ng that Pragnesh Kunmar
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had sustained burn injuries while warm ng around the fire, he
was adnmitted in the hospital and that he was conscious and in
good condition. Needful was required to be done. Qur attention
has al so been drawn to Entries No.8 and 9 of Exh.31 the
Station Diary of Police Station Kheda, in support of tel ephonic
nmessage received fromDr. Kolte and its contents regarding

warm ng up around the fire. On receiving the nmessage, Matar
Police Station was also informed. Entry No.9 shows that at
10.20 P.S.I. and Constable Mijidkhan left for the civil hospital.
The nessage sent to the Executive Magistrate for recording
Dyi ng Decl aration from PSO of the police stati on Kheda town

is Exh. 32 which also contains the same information given by

Dr. Kolte including the part that Pragnesh Kumar had received
burn injuries while warm ng around the fire. The nessage was
received by the Magistrate at 10.35 a.m The Panchnama Exh.

35 is said to be prepared by Shri Kumpavat PSI Matar Police
Station who went to the spot on receiving information on

15.02. 1992 and found Ram | aben, w fe of Jaykarbha

Mohanbhai present, who showed him the place of occurrence.

It is House No.1763 bel ongi ng to Mdhanbhai Kalidas Mecwan

i.e. house of Pragnesh Kumar. |n the open space of the said
house he found two buckets of water having a snell of kerosene
oil etc. on the spot. The place where Pragnesh Kumar is said to
have received burn i'njuries, according to the Panchnama was

i ndi cated by Ram | abenwho is the wife of the brother of the
deceased. He also found | eaves of Mehndi plant burnt and

pl ants was al so having the snell of kerosene.. Again a reference
has been made to Exh. 38, which is a nmessage recorded by Dr.
Ranmesh Macusana, CHO, V. S Hospital given by Const abl e

El i sbridge, V.S. Hospital on admi'ssion of Pragnesh Kumar in

V. S. Hospital, Ahnmedabad indicating therein inter alia that
Pragnesh Kumar had received burn injuries at honme. Exh.39 to

whi ch al so our attention has been drawn is an extract fromthe
diary of the police station Matar dated 15.02.1992 wherein it is
noted by I.M Kanpavat Sr. P.S:/1. Matar Police Station that at
12.15 p.m that it is a case of accidental death where the
deceased had burnt hinself by pouring kerosene oil at the
backsi de of his house. It was further noted that this fact has
been di scl osed by the father of the deceased and therefore this
acci dental death case paper nmay be kept with Station Diary. It
may be noted that Ram|laben and |I.M Kunpawat, P.S.1. of

Matar Police Station were sumoned by the Court and they

have been exanmi ned as Court w tnesses. One Lataben, ‘aunt of
the deceased has al so been examnmi ned by the Court as Court

wi tness. Wereas P. W Kunpavat sticks to his stand of having
gone to the house of the deceased and havi ng prepared the
panchnama and the site plan, at the instance of Ranil aben but
she in turn nanely, Ram | aben denies to have shown any place

of alleged incident to any police person nor the police people
had net her at her house. She also denies that any panchnana
in that regard was prepared by the police. On the other hand,
she stated that she was at her house when the incident occurred.
After she heard cries of sonme wonman that Pragnesh Kumar is
burnt, she went out and found that Pragnesh Kumar was |lying
burning in front of the house of Chandrakantbhai. In cross-
exam nation she told that she had seen Pragnesh Kumar burning,
fromthe house of Pushpaben where Pushpa and her nother

were giving push to Pragnesh. A different picture energes from
this statement. C W2, Lataben also says that she found Pragnesh
lying on the ground in burning condition who told her that
Pushpa and her famly nenbers had put himon fire with the

mat chsti ck. She gives no explanation as to why she had not
stated so in her statenment at the police station however she
stated in the cross-exam nation that Jaykar’s wife had told her
that police had cone in the noon and had gone away after
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nmaki ng some i nvestigation.

Fromall that has been indicated in the preceding

paragraph, it is sought to be nmade on behalf of the appell ant
that the incident occurred at the house of Pragnesh Kumar while
he was warm ng around the fire or he commtted suicide

pouring kerosene oil upon hinself. It may al so be noted that

Dr. Kolte had stated that he did not give any such infornmation
that Pragnesh Kumar had received injuries while warm ng

hi nsel f around the fire. But the fact remains that such a
mention is made in the entries of the police papers of P.S

Kheda Town and the yadis. Be that as it may, suffice it to say
at this juncture that the veracity of the four dying declarations
will have to be exam ned in any case and in that light this
aspect of the matter, as highlighted on behalf of the appellants,
may be considered if necessary.

We may now consider ~the -dying declarations. It

appears at the tinme, theinjured was taken to the Gvil Hospital,
Kheda. Dr. Kolte medically exam ned himon 15.02.1992 at 10

A.M Before the nedical exam nation, the doctor seens to

have nade sonme enquiries and noted down as follows :

"OE :- Pt. Brought by his relative Jaykar

History of Burn :- | was passing on a public road, at that

time, persons living in the'|ane, Dahyabhai, Ashabhai
Hasnmkukhbhai Ranmeshbhai, “Ram | aben Hasnukhbhai

El i saben, Pushpaben Dahyabhai, Daudbhai Shivabhai

Sul emanbhai Daudbhai rounded up e, and sprinkl ed

kerosene on ny body and set ablaze ne. Patient

conscious. Police station informed for D/ D'

It is Exhibited as Exhibit ’47

The ot her dying declaration is recorded by , PW1

Ranj i bhai Toliya, PSI Police Station Kheda. On receipt of

vardhi (message) at 10.20 A M fromthe PSO he proceeded to
Kheda Civil Hospital. He is said to have asked Dr. Kolte as to
whet her the injured Pragnesh Kumar was consci ous or not and

the doctor told that he was consci ous whereupon Shri Toliya
proceeded to record his statement. It is a |long statenment given
by the injured. He indicates his nane, age, occupation as well
as the address. He then indicates that the injured has two other
brothers, Jaiker is eldest and Vasant is youngest. He also told
that he is unmarried. He thereafter tells about the affairs that he
had with Pushpa, daughter of Dahyabhai Ashabhai. He then
narrates that uncle of Pushpa and her father had quarrels wth

hi mon that account. Uncle of Pushpa Gersang had even beaten
himand he was on inincal ternms with them Thereafter he

naned Pushpaben Ashabhai Dahyabhai, Hasnukhbhai

Ashabhai, Rameshbhai Ashabhai, Ram | aben Hasmukhbhai

El i saben, Gersang Yakubbhai, Sul eman Daudbhai, Daudbha

Shi vabhai and Mariyanbhai Ashabhai who surrounded him at

about 9 AM while he was on the street near his house. He

then told that Pushpaben sprinkled kerosene oil on-him and
someone out of those persons put himon fire by a match stick

He thereafter told that he was conscious and had given that
statenment. 1In the |ast paragraph, he said that the aforesaid
persons had conspired to kill himas a result of which kerosene
oil was sprinkled and he was set ablaze. There was no ot her
cause except his affairs with Pushpa. |In the next line, he stated
that whatever was stated by himwas true and correct and he

had put his thunb inpression.

The statenent was recorded by PW Shri Toliya, PSI

Kheda and there is an endorsenent of Dr. Kolte on it dated
15th February, 1992 at 10.50 a.m that the statenent was
recorded in his presenceand he was unable to sign as both

pal s have burnt. During the statenment, Pragnesh Kumar was
consci ous. The statement Exhibited as Ex. 29.
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The third statenent was recorded by the Executive
Magi strate, PW3, A V. Dave. He was then as Deputy
Engi neer cum Executive Magistrate at Kheda. He comenced
the recording of the statement at 11.10 A M It is in question
answer form It is a very lengthy statenment which runs into
about four and a half pages. The answer given in reply to the
guestion as to how he was brought to the hospital, is very
| engthy, narrating the whole story and it runs into nore than a
page. Simlarly, the answer to the |ast question also runs into
nore than a page. The whole story is given in detail. He al so
i ndi cates that Gersonbhai Yakubbhai Khristi, the uncle of
Pushpa had beaten himthree nonths ago and he was being
harassed at the instance of the nmenbers of the famly of
Pushpa. Anpbngst those who had surrounded at the tinme of the
i nci dent, indicates the nanes of Dahyabhai Ashabhai, Pushpa,
Hasnmukhbhai, Ranmeshbhai Ranil'aben, Hasnukhbhai, Elisaben
etc. It is then stated that upon the instigation of her father, the
kerosene oil was sprinkled by Pushpaben upon his body. In
answer 't o another question as to besides those persons naned
above, if there was anyone else, he replied that Sul eman Daud,
Daud Shiva, Marianben Ashabhai and Ger som Yakubbha
were also there. He was al sogiven a beating by the accused

per sons.
There are al so such statenents like '|I declare specifically

in the state of consciousness’, "Hence, | hereby state you to

nmake the | awful proceedings and to inflict severe puni shnent

upon all the aforesaid persons". He again states " | declare al
the details on true facts on the basis of (unuttered) know edge

and in the state of full consciousness". Again, he states at one
pl ace, "l understand that it is my duty to declare the true details
hence | have declared the sane in detail. 1 hereby reiterated as

all those facts are true and | pray to inflict severe punishnment
upon all the guilty persons”. He again told that he had

t hor oughly gone through the statenent and understood the facts
and he was quite satisfied with his statenment. He had to put his
thunb inpression as he was not in aposition to sign. The
statenment was conpleted at 11.46 as noted by the Executive

Magi strate. It is in Exhibit-60.

Yet anot her statenent which had been recorded by Shri

Sur yakant bhai Shi vranbhai, Executive Magi strate,

Metropol itan Area Ahnedabad conmmenced its recording at the

V. S. Hospital, Ahmedabad at 15.10 p.m 't is in the question-
answer form In answer to one of the questions as to who was
in the house at the time of the incident, he replied that his
brother’s wi fe (Bhabhi) was there. In answer to the question
that who set himon fire, he told Pushpaben daughter of
Dahyabhai. Thereafter he could only speak "I was going to the
market and at that time, Pushpaben Dahyabhai sprinkl ed

kerosene upon ne whereafter he could not speak. . The

statenment was closed at 15.30 p.m The Magistrate in his
cross-exami nation had stated that the deceased was not

replying. Therefore, he was nmade to understand the questions
and that he had to explain the questions to the injured about 15
times.

It would also be appropriate to consider the condition of

the deceased Pragnesh Kunar at the tine when he was taken to
Cvil Hospital, Kheda. PW2 Dr. Sanjay Vasantrao Kolte noted
down the injuries found on his person on 15.2.1992 at 10.00

a.m In all he found eleven injuries on different parts of the
body of the Pragnesh Kumar. He noted that he had second
degree burn in general. Injuries were on the neck, chest,

abdom nal and parietal region, etc. PW2 Dr. Sanjay
Vasantrao Kolte has stated that physical condition of Pragnesh
Kumar was not good, therefore, he was advised to be taken to
V.S. Hospital or L.G Hospital, Ahnedabad. He further states
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that Pragnesh Kunmar was conscious. Looking to the Exh. 45

whi ch records the treatnment given to Pragnesh Kumar, he has
stated that due to injuries it was not possible to record his bl ood
pressure and the pul se. However, the pulse was feeble. The

post - nort em exam nati on was conducted by PWG6 Dr.

Ravi ndra Shri Krishna Bhise the sanme day nanely on 15.2.1992

at 5.45 p.m In his opinion the death occurred due to shock on
account of burn injuries, which were sufficient to cause death in
natural course. It may be noted that Pragnesh Kunmar received
injuries on 15.02.1992 at about 9.00 a.m and died on the sane
day narely 15.02.1992 at around 4.00 p.m Hs physical and
mental condition can well be visualised fromthe above facts.
Due to burn injuries his blood pressure could not be recorded.
Pul se was feeble and at about 3.10 p.m while his statenment was
being recorded by the Executive Mgistrate at V.S. Hospital,
Ahrmedabad, he coul d not speak  and his statenent renained

i nconpl ete.

The four dying declarations, as indicated above, have

been recorded between 10.00 a.m to 3.00 p.m, a nention of

whi ch has already been made in the earlier part of this

j udgrment . A perusal of the statement recorded by PW2 Dr.

Sanj ay Vasantrao Kolte on 15.2.1992 at 10.00 a.m shows that
there is no nention that Pushpaben Ashabhai had sprinkled the
kerosene oil on Pragnesh Kumar which has been the case of
prosecution throughout  nor that she had lighted the match
stick. Nothing specific has been indicated as to who sprinkl ed
the kerosene oil and who and in what manner -set him abl aze.

In the statement recorded later by P.S. 1., Kheda Shri Vinodbha
Ranj i bhai Toliya, Pragnesh Kumar seens to have given a | ot of
details including as to how many brothers hehas got and who is
el der and the younger etc. He assigned to Pushpaben the role
of sprinkling the kerosene oil on him It is further added that
sonebody from anpong those persons who had surrounded him
lighted the matchstick and put the same on his clothes., W then
find that the statenent recorded by the Executive Magistrate
PW 3 Aswi nbhai Vasudevbhai Dave runs into nore than four

pages indicating all the details and in this statenent, it is
nentioned that Pushpaben, on the instigation of her father, had
poured kerosene oil on his body. Pouring of kerosene oil and
['ighting of matchstick appears to be central theme of the
prosecution case. But it is not to be found in the statenent said
to be given to Dr. Kolte. The | ast and i nconmplete statenent

was recorded at 3.10 P.M and he died after sonetine
thereafter. In this it is indicated that Pushpaben Dahyabha
has sprinkl ed kerosene oil on him

So far the |law regardi ng dyi ng decl arati on i's concerned,

on behal f of the appellants, |earned counsel for the appellants
pl aced reliance upon sone cases. In [2001(5) SCC 254] UWka

Ram Vs. State of Rajasthan, the Court observed "it has

al ways to be kept in mind that though a dying declaration is
entitled to great weight, yet it is worthwhile to'note that as the
maker of the statenent is not subjected to cross-exanination, it
is essential for the court to insist that the dying declaration
shoul d be of such nature as to inspire full confidence of the
court inits correctness. The court is obliged to rule out the
possibility of the statement being the result of either tutoring,
pronmpting or vindictive or a product of inmagination. Before
relying upon a dying declaration, the court should be satisfied
that the deceased was in a fit state of nmind to nake the
statement."

As reference has then be nade to the decision reported

in [1999(7) SCC 695] Paparanbaka Rosamma & Ors. Vs.

State of Andhra Pradesh. In this case the deceased had

recei ved extensive burn injuries to the extent of 90% The
prosecution case solely rested on the dying declaration. It was
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observed that it was necessary to ensure that the statenment was
genuine and it was recorded when the injured was in a fit state
of mind. The certificate, which was appended by the doctor in
the end of the dying declaration, was that the injured was
conscious at the time of recording of her statement, but there
was no certificate to the effect that she was "in a fit state of
mnd to nake the statenent". It has been held that w thout
nmedi cal certificate about nmental fitness of the naker of the
dyi ng declaration, it would be very risky to accept the said
manuscript. The subjective satisfaction of the Magi strate,
recordi ng the dying declaration, to the foll ow ng effect

"On the basis of answers elicited fromthe decl arant
to the above questions | amsatisfied that she is in a fit
di sposing state of mind to nmake a declaration." was not
consi dered acceptabl e in absence of certificate by the
doctor about nental fitness to nake statenent who had
only indicated that the declarant was consci ous while
maki ng the statenent.

In [2001(6) SCC118] Laxmi (Snt.) Vs. Om Prakash
& Os., this Court deprecated the practice of the police officers
recordi ng the dying decl arati ons except where the condition of
deceased was so precarious that no other alternative was |eft.
The dying declaration is supposed to be recorded by a
Magi strate. It is further observed that number of declarations
nor the length of the statement is the factor to be taken into
account to rely upon them The main test is the nmental and
physi cal fitness and capability of the declarant to nake the
statement. In all there were five dying declarations in the case
i ncludi ng those recorded by the Magistrate, but it only
contained a statenent of the declarant in the end to the effect
that he had given the statenent in-his full consciousness and
senses.

Yet another case referredto is reported in/[2002(1) SCC
577] Panchdeo Singh Vs. State of Bihar, it has been held that
it is necessary to have the certificate of the doctor regarding the
fit state of mnd of the deceased to nake the declaration. The
Magi strate recording his own satisfaction about the fit nenta
condition of the declarant was not acceptable particul arly when
the doctor was avail abl e.

Under the | aw, dying declaration, can formsole basis of
conviction, if it is free fromany kind of doubt and it has been
recorded in the nmanner as provided under the law. |t may not
be necessary to | ook for corroboration of the dying declaration
As envi saged, a dying declaration is generally to be recorded by
an Executive Magistrate with certificate of a nedical doctor
about the nmental fitness of the declarant to nmake the
statement. It may be in the formof question and answer and
the answers be witten in the words of the person making the
declaration. But Court cannot be too technical and in substance
if feels convinced about the trustworthiness of the statenent
whi ch may inspire confidence such a dying declaration can_ be
acted upon, without any corroboration

In the case in hand the injured Pragnesh Kumar was

brought to civil hospital, Kheda on 15.2.1992 at about 10.00
a.m Before recording the injuries, PW2 Dr. Kolte noted the
history of the burn as indicated earlier. It only says that injured
was passing on a public road, when persons living in the |ane,
who are naned, rounded himand sprinkled kerosene on his
body and set him ablaze. Thereafter the last |line of Exh. 47
reads as under:

"Patient conscious. Police station inforned
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for DD

The doctor thus had already taken steps for recording of the
dyi ng declaration vyet preferred to record the statenent wi thout
waiting for the police to arrive or the Magistrate to come for
recording the dying declaration. The certificate about the
condition of the patient only says that he was conscious. There
i s nothing about his nental fitness. Thereafter the next dying
decl arati on Exh.29 was recorded later by PW1 V.R Toliya

PSI Kheda Police Station. In his statenent in the Court he has
deposed that while leaving for civil hospital, Kheda fromthe
Police Station, he had instructed PSO to request the Executive
Magi strate Kheda to record dying declaration of Pragnesh

Kumar and he had handed over all papers to Head Constabl e

Ganpat Singh of Matar Police Station. Despite the instructions
given for getting the dying declaration recorded by the

Magi strate, he proceeded to record the dying declaration again
wi t hout - waiting for the Executive Magistrate to cone and

record the sane. The statenent recorded by PW1V.R Toliya

Exh. 29 bears endorsenent of Dr. Kolte to the effect "conscious
during statenent statenent is recorded before me , both pal ns
burnt so unable to sign”. This Certificate is signed by Dr. Kolte
on 15.2.92 at 10.50 am There is however some over-witing

over the figure ‘50 while recording the time 10.50 a.m It may
however be not very significant to go into further details in
respect thereof. About the contents of ‘Exh.29, the dying
declaration, it has already been indicated in the earlier part of
this judgnment that « there are sone such detail which hardly
seemto be related to the incident.” It nakes repetitions also and
al so takes due care to nake it believable by stating that he was
consci ous while naking the statenent and whatever has been
stated "above" is true and correct and further says that he puts

his thunb inpression. It is to be found in this statenment that
the fact has been introduced that Pushpaben had sprinkl ed
kerosene oil on himand he was burnt with sone matchstick. In

the end the statement suns up by stating "Thus the aforesaid
persons with conspiracy in relation to nmy love affairs with
Pushpa rounded up ne and sprinkling the kerosene, have set ne

abl aze with an intent to kill me and there is no-other cause"
Needl ess to observe again that this is the statenent recorded by
a Police Sub-lnspector after having instructed to-the PSO for
getting the dying declaration recorded by an Executive

Magi strate. Wth passage of tine since after the injuries were
recei ved by Pragnesh Kumar, the statenment becones nore

l engthy and detailed. There is no certificate of mental fitness by
t he doctor.

The statenent recorded by P.W3 Executive Mgistrate,

A..V. Dave is Exh.58. He received information to record the
dyi ng declaration on 15.2.92 at 10.35 a.m He reached the
hospital and net the doctor at 11.05 a.m He enquired fromthe
doct or whether the patient was conscious or not and-on being

told that he was consci ous he proceeded to record his statenent.
It is the statement recorded in four and a half pages. It is for the
first tine indicated that he was beaten by those who surrounded
him but no injuries were found either by Dr. Kolte or by the
doctor perform ng the post-nortem exami nation. Yet another
deviation is that Pushpaben on instigation of her father had
poured kerosene oil on his body. Initially he had not naned

Sul eman Daud, Daud Shiva Marianben Ashabhai and Gerson

Yakubhai as accused in his statenent. Oher noticeabl e things
have already been indicated in the earlier part of this judgnent.
The statement was recorded for nmore than 35 minutes. No
certificate of any doctor about mental fitness of Pragnesh

Kurmar to make such a statenent is appended in the dying
declaration. Time and again there is repetition on the part of
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the injured indicating that he was consci ous and he was

declaring the truth. It is highly doubtful that he could give such
l engthy statements with the | anguage used.

Apart fromthe above noted three statenments, there is one

nore statenent recorded by a Magistrate PW7 Pat el

Suryakantbhai. He is an Executive Magi strate at Ahnedabad

who recorded the dying declaration at V.S. Hospital,

Ahrmedabad. But this statenent is inconplete as after

answering a few questions, Pragnesh Kumar was not able to

speak. The tine of recording of this statenent is 3.30 p.m The
Magi strate in his statenent deposed that the injured was not
replying the question and he was made to understand the same.

He had to explain the questions frequently, sometines for about
15 tines. The nental state of the injured can well be

understood by the fact that he had to be explained the question
as many as about 15 tinmes before eliciting any reply. The

Magi strate hinmsel f noted that the dying declaration was witten
to the extent the injured dictated and spoke in state of his
consci ousness.” It also does not bear any endorsenent or
certificate of the doctor about the mental condition of the
injured as to whether he was fit~ or-not to nake a statenent.
This statement al so a scribes the role of sprinkling of kerosene
oi | upon his body by Pushpaben. It is also noticeable that he
tells that at the time of incident, his Bhabi was at the house.
The four dying declarations recorded by the doctor, the

police inspector and the two Magi strates have been di scussed

in sone detail above. None of these dying declarations

contains any certificate by the doctor about the nmental fitness of
Pragnesh Kumar to nmake a statenent although doctor was

al ways available. In two dying declarations it is only indicated
that he was conscious. — No anpbunt of subsequent statenent of

the doctor can suppl enent the endorsenent of Certificate while
recordi ng the dying declaration. The first two statements have
been recorded in quick succession wthout waiting for the

Magi strate to arrive even though steps had been taken for
recordi ng of the dying declaration by the Magistrate who

actually got the nessage at about '10.30 a.m and had contacted
the doctor at the hospital at 11.05 a.m There are deviations
fromstatenment to statenent consistency is conspicuously

m ssing The first dying declaration recorded by Dr. Kolte does
not say about Pushpaben sprinkling the kerosene oil. Eight or
nine persons living in the lane are said to have surrounded him
but who sprinkled oil and who |ighted the matchstick is not
stated. In view of the decisions of this Court referred to above,
it may not be possible to base the conviction onthe sole basis of
dyi ng declarations. There is no eyewitness to the incident. In
two dyi ng decl arations he had stated about being beaten by
accused persons but no such injuries are found in any report.

In view of our conclusion regarding dyi ng decl arati ons,

we do not think it would at all be necessary for us to dwell into
the controversy about the conduct of the investigation by PW3
Kunpawat according to whom he was inforned that the

i nci dent occurred at the house of Pragnesh Kumar. Ram | aben

deni es that she was ever contacted by the police in connection
with the investigation of the case or to have shown the place of
occurrence though in her statenent in the Court as a Court
Wtness she says that she had seen Pragnesh Kumar burning
fromthe Verandah of the house of Pushpaben and that

Pushpaben and her nother were pushing himout. In the | ast

dyi ng decl arati on Pragnesh Kumar said about presence of his

Bhabi at home. Nor do we find it necessary to go into the
guestion about the yadis and vardhis or tel ephonic nessage

said to be given by Dr. Kolte to the effect that Pragnesh Kumar
received injuries while he was warning hinmself around the fire.

It is also not necessary to refer to the reports and statenents
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given by father of Pushpaben to the authorities and the police
where it was indicated that on sone earlier occasions also on
account of his affairs with Pushpaben, he tried to commt

sui cide. Such statements have been placed on record as Exh. 67
and 69. It may also be noticed that Pushpaben along with a
few ot hers have already been acquitted and she had been
assigned a specific role of sprinkling kerosene oil on Pragnesh
Kumar although it is not be found in the statenment given to Dr.
Kol t e.

Looking to all the facts and circunstances of the case as

i ndi cated above, we are of the viewthat it is not a case in which
convi ction can be recorded only on the basis of dying

decl arations which fail to inspire confidence. No other
corroboration is coming forth fromany corner. Even the tria
court had held that it was satisfied that A-7 Gersonbha

Yakubhai and A-9 Mariyanben Ashabhai are falsely inplicated

in the case. It is also observed that the dying declarations of
Pragnesh Kumar _—are not acceptable regarding their

i nvol venent .

In the result the prosecution story as put forward does not

i nspire confidence on the basis of the material placed on record.
Al the three appeals are therefore allowed and the conviction
and sentence passed agai nst the appellants are set aside. They
shall be set free forthwith unless wanted in any ot her case.




