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ACT:

I ndustrial Disputes Act, 1947 (14 of 1947) s. 33--Disnissa
of enployee with imredi ate effect--Di sm'ssed enpl oyee files

appeal - - Appeal di smi ssed--Effective date of di smi ssal -
Industrial dispute referred after original disnissal order
but before disposal of appeal--If necessary to comply with,

proviso to s. 33(2)(b).

HEADNOTE

After holding a donestic enquiry the Managing Director of
the appellant-Bank dism ssed the respondent-enployee wth
i mediate effect. The enployee was infornmed that he m ght
appeal against this order to the working conmttee of the
Directors wthin certain days. The respondent ~filed the
appeal which the working comittee dism ssed. — Subsequent to

the filing of the appeal but prior to its dismssal, the
Central CGovernnent referred to an Industrial— Tribunal the
guestion as to whether action, by the appellant-Bank, in

di scontinuing pignmy collection and paynent thereof” to the
wor knmen, was justified. The respondent filed a conplaint to
t he Industrial Tribunal alleging that the appel | ant
contravened s. 33 of the Industrial D spute Act as the order
of dismssal had been passed during the pendency of an
Industrial Dispute, the managenent should have  asked the
Industrial Tribunal for approval of their action, and they
should have paid himone nmonth's wages. The [Industria
Tribunal held that the dism ssal of the respondent  becane
effective only after the. working conmttee di sposed of the
appeal, and as during this period an Industrial Dispute was
pendi ng t he managenent was bound to conply with the proviso
tos. 33 (2) (b) of the Act. In appeal to this Court.

Hel d: There was no contravention of s. 33.

An order of discharge or dismssal, can be passed only once;
and, in thus case, the order of disnissal was the origina
or very first passed by the Managing Director, on which date
the Industrial D spute had not even been referred, for
adj udi cati on. No doubt, either by virtue of the Standing
Orders, or by virtue of a contract, of service, a right of
appeal nmay be given to a workman concerned, to challenge an
order of dismssal. But the appellate authority only
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consi ders whether the order of disnmissal has to be sustained
or whether it requires nodification. Further, the proviso
to s. 33(2) (b) when it refers to paynent of wages for one
nonth, also indicates that it relates to an order of
di scharge or dism ssal which comer, into effect imrediately.
The payment of one nonth’s salary or wages, is to soften the
rigour of unenploynent that will face the worknan, against
whom an order of discharge or dism ssal, has been passed.
If the nanagenent has to wait for the mninum period
prescribed for filing an appeal, also await the ternination
of the appeal when one is filed, considerable tine would
have elapsed fromthe date of the original order, during
whi ch period the workman woul d not have received any sal ary.
[ 333F- 334B]

Equitable Coal Ltd. v. Tlgu Singh [1958] 1. L.L.J. 793 The
Punjab National Bank Ltd. v. Its Wrkmen [1960] 1 S.CR
806, and Straw. board Manufacturing Co. v. Gobind [1962]
Supp. 3 S:C R 618 relied

328

The Managenent of Hotel Inperial v. Hotel Wrkers Union
[1960] 1 S.C.R 476, and Collector of Custons, Calcutta v.
East India Comrercial Co. Ltd. [1963] 2 S.CR 563 held
i nappl i cabl e.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Civi ]l Appeal No. 503 of 1966.
Appeal by special leave fromthe Award dated  Novenber 10,
1964 of the Industrial Tribunal, Andhra Pradesh. in M sc.
Petition No. 32 of 1964 in Industrial Dispute No. 4 of 1964.
R H  Gokhale, B. K Seshu, Paraneshwara Rao, Jyotana R
Mel kot e and R V. Pillai, for the appellant.

M K Ramamurthi, Shyanal a Pappu and Vineet Kumar, for the
respondent .

The Judgrment of the Court was delivered by

Vai di al ingam J. This appeal, by special leave, is /directed
agai nst the award, dated Novenber 10, 1964, of the
I ndustrial Tribunal, Andhra Pradesh, Hyderabad, accepting a
conplaint, filed by the respondent, under S. 33A, ~of the
I ndustrial Disputes Act, 1947 (Act Xl V. of 1947) (hereinafter
called the Act).

The respondent was, at the material tine, working in the
main branch of the appellant, at Belgaum By order dated
March 8, 1963, the respondent was transferred to Bhatka
branch, as a 'C rank Oficer, to work there, as an
account ant . He was also infornmed that he was bei ng
relieved, so as to enable himto proceed to duty, at. the
pl ace of transfer, by March 18, 1963. He was allowed three
days’ joining tine.

On March 13, 1963, the Manager of the Branch at - Bel gaum
informed the respondent that he was relieved, wth effect
fromthat date, to join duty at the Bhatkal branch, by March
18, 1963. The respondent, by letter dated March 14, 1963,
after setting out the various matters therein, applied for
privilege |eave, for ninety days, from March 14, 1963 to
June 11, 1963, so as to enable himto inprove his health and
also to attend to certain donestic matters. But the Bank
the appellant herein, desired him by their letter dated
March 23, 1963, to join duty and then apply for leave, if
necessary. Sone further correspondence ensued, between the
Bank and the respondent, the respondent again nmaking a
request for sanction of his |eave and the appellant Bank
insisting upon his joining duty, according to the order of
transfer, and then applying for |Ieave. But, as t he
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respondent did not join duty at the Bhatkal branch, though
he was relieved fromthe Bel gaum office, the appellant, by
their communication, dated July 23, 1963, desired the
respondent to offer explanation for not obeying the order of
transfer. The respondent sent a reply, on July 29, 1963,
stating what, according to him were the reasons for his not
joining duty at the transferred office. The appellant Bank
not satisfied with the explanation, given by the respondent,
framed two charges against him and conmuni cated the sane,
on August 7, 1963. The charges were to the effect that (a)
the respondent, by wlfully disobeying the lawful and
reasonabl e transfer order of

329

the nmanagenent, has committed gross m sconduct, for which
the punishnent is disnmissal from service; and (b) the
respondent had absented hinself fromduty from March .14,
1963, without |eave, which again, is a minor msconduct for
whi ch also punishment can be inposed. The respondent was
also directed to submit his explanation, if any, to the
charges;, on or before August 25, 1963. The respondent
of fered his explanation to the charges, by his letter, dated
August 21, 1963. The appellant inforned the respondent, on
Cctober 1, 1963, that an enquiry woul d be conducted against
him in respect of the charges, on Cctober 5, 1963 and
desired himto be present at the enquiry, with the necessary
evi dence, in support of his defence.

The inquiry was conducted by the Enquiry O ficer, in which
the respondent participated. The Enquiry Officer sent a
report to the Managi ng Director of the Bank, dated OCctober
28, 1963, substantially finding the respondent guilty of
both the charges. |In respect of the first charge of gross
m sconduct, for wilfully disobeying the order of transfer,
the Enquiry O ficer had proposed that the respondent ' should
be dismissed and, in respect of “the “second charge, of
absenting without |eave, it was proposed in the report that
the increment be stopped, for a period of six nonths,  wth
effect fromApril 25, 1963. Certain consequential proposals
were al so made, as to how exactly the respondent’s  absence,
was to be dealt with.

The Managi ng Director of the Bank, after considering the re-
port submitted by the Enquiry Oficer, as well as the
further explanation, offered by the respondent, in respect
of the findings recorded in the said report, by his order
dated Novenber 12, 1963, agreed with the reconmmendati on of
the Enquiry Oficer, dismssed the respondent from the
service of the Bank with inmmediate, effect, for the of fence
of wilful disobedience of the order of transfer. The
respondent was also inforned that he m ght appeal, against
the order of dismissal, to the working comittee of the
Directors of the Bank, within forty-five days of receipt of
the order.

The respondent filed an appeal, ,on Decenber 17, 1963, be-
fore the working conmittee of the Directors, wherein he
attacked the various proceedings, culmnating in the order
of dism ssal, passed against him Intimation of the hearing
of the appeal was given to the respondent. But, it is seen
that on the date when the appeal was taken up for hearing,
viz., March 20, 1964, the respondent was not present either
in person or through authorised representative of his. In
consequence, the working conmttee of the Directors
di smssed the appeal on March 20, 1964. In the appellate
order, the working committee has el aborately considered the
various circunstances necessitating the conduct of the en-
quiry, the enquiry proceedi ngs and the answers given by the
respondent; and it has, ultimtely, agreed with the findings
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recorded
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in the enquiry proceedings that the respondent had wilfully
di sobeyed the [awful orders of the managenent transferring
him The result was that the order of dismissal, passed by
the Managi ng Director on Novenber 12, 1963, was confirmed.

At this stage it may be nentioned that the Central Govern-
nent had referred, on January 8, 1964, for adjudication, to
the Industrial Tribunal, of which Dr. Mr Siadat Ali Khan
was appointed as the presiding officer, with headquarters at
Hyderabad, the question as to whether action, by the

appel l ant Bank, in discontinuing pignmy collection and
paynment thereof to the workmen, was justified. This was
nunbered as |. D. No. 4 of 1964, and the award, in this

di spute, was given on August 26, 1964, and the Centra
CGovernment published the sane, in the Gazette of India, on
Sept enber 7, 1964.

The respondent fileda conplaint, under s. 33A of the Act,
on June 4, 1964, before the Central Covernment |Industria
Tri bunal,  at Hyderabad, attacking the enquiry proceedings,
conduct ed-against him and the order of dismssal, passed by
t he appel | ant. Apart from attacking the i nquiry
proceedi ngs, on nerits, ~as nmala fide, the r espondent
contended that the order of dismssal. had been passed
against him without the appellant Bank conplying with the
provisions of the proviso tos. 33(2)(b), of the Act.
According to him inasmuch as the order of - dism ssal had
been passed, during the pendency of 1. D. No. 4 of 1964, the
management shoul d ‘have asked the Industrial = Tribunal for
approval of their action, and they should have paid him one
nonth’s wages. Therefore, inasmuch as these things were not
done, the appellants have contravened the provisions of s.
33 of the. Act.

The appel |l ant Bank, in their counter-statenent, pleaded that
the domestic enquiry, conducted by the managenent, was K very
fair and that the action of the managenent, in disnissing
the respondent, was perfectly justified. I'n this
connection, the appellant raised the contention ‘that the
respondent was not a 'workman', and that, in any event, he
was not a workman concerned with the dispute covered by I.D
No. 4 of 1964, and therefore he was not entitled to file _an
application, wunder s. 33A. They further —contended -that
there was no contravention 'of s. 33 of the Act, because, at
the time when the order dismissing the respondent was
passed, on Novenber 12, 1963, there was no  industria
di spute pending, so as to make it obligatory on the part of
the appellant, to take action, in accordance with the
proviso to s. 33(2)(b), of the Act.

The Industrial Tribunal, by its order, under attack, has
overruled all the objections, raised by the nanagenent. The
Tri bunal has held that the respondent was a ’'worknan' and
that he was al so a workman concerned in 1. D. No. 4 of 1964,
and therefore
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he was conmpetent to file an application, under s. 33A The
Tri bunal has also held that the disnissal of the respondent
becane effective only on March 20, 1964, when the working
conmittee of the Directors of the appellant Bank di sposed of
the appeal, filed by the respondent. As this date fel
within the period, between January 8, 1964 and Cctober 8,
1964, (during which 1. D. No. 4 of 1964 was pending) the
managenent was bound to conmply with the proviso to s.
33(2)(b) of the Act. As this proviso had not been conplied
with, the Tribunal held that there was a contravention of
the provisions of s. 33 of the Act, which gives a right to
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the respondent to invoke the jurisdiction of the Tribunal
under s. 33A of the Act.

After having held that there is a contravention, of s. 33 of
the Act, the Tribunal then considered the attack |evelled,
as against the donmestic enquiry proceedings, by t he
respondent, and recorded a finding to the effect that it was
not fair to consider that the, respondent had wlfully
di sobeyed the order of transfer, passed by the nanagenent..
The tribunal, therefore held, on both the findings, that the
respondent should be reinstated, with continuity of service
and back wages.

The sane contentions, that were raised before the Industria
Tribunal, on behalf of the nanagenent, have been urged
before us, by the appellants’ |earned counsel, M. Gokhale
Counsel urged that the respondent is not a 'workman’ and, in
any event, he is not a worknman concerned with the dispute in
I.D. No. 4 of 1964. Counsel further pointed out that even
assum ng that the findings of the Tribunal, recorded agai nst
the appel l'ant, were correct, the application, under s. 33A,

was not mai ntai nabl e, i'nasmuch as there was no
contravention, by the nanagenent, of any of the provisions
of s, 33, 'of the Act. 1In thi's connection, counsel pointed

out, that the order of dismssal, having been passed by the
Managi ng Director, on Novenber 12, 1963, |ong before January
8, 1964, the date when |.D. No. 4 of 1964, was referred,
there was no obligation, on the part of the nanagenent, to
ask for approval of the Tribunal, “in respect of their
action, or of paying one nonth’s wages to the respondent.
Counsel also wurged ‘that even  if these questions were
answered against the appellant, the award woul d have to be
set aside, because the Industrial Tribunal —had really
constituted itself as a Court of appeal, when it set aside
the order of dism ssal, passed by the managenent, which was
based on the findings recorded in a proper domestic enquiry.
M. M K Ramamurthy, |earned counsel, appearing for the
respondent, has supported the views, expressed by the
Tri bunal, on all aspects.

If the contention of the appellant, that there was no | ndus-
trial dispute, pending at the time, when the order of
di smi ssal was passed, is accepted, then, quite naturally, it
follows that no question of contravention of s. 33, of the
Act, arises, in which
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case, the conplaint, under S. 33A, is not naintainable, in
| aw. In an enquiry, under S. 33A, the first question that
the Tribunal wll have to consider, is Tregarding the
contravention, by the enployer, of the provisions of S. 33
of the Act. If this issue is answered agai nst 't he enpl oyee,

not hing further can be done, under S. 33A, of the Act.”  This
position has been settled, by the decisions of this Court,
in Equitable Coal, Ltd. v. Algu Singh (1) and The Punjab
National Bank Ltd. v. Its Wrkmen (2). After ‘hearing
argunents, on this aspect, we are inclined, in the instant
case, to accept the contention of the appellant, in this
regard, and hence, no other questions arise, in t he
application filed, by the respondent under s.33A of the Act.
There is no controversy, in this case, that the appellant
did not seek the approval of the Industrial Tribuna
concerned, nor did they offer or pay one month’s wages to
the respondent. There is also no controversy that 1.D. No.
4 of 1964, can in |law be considered to be pending only from
January 8, 1964, to Cctober 8, 1964. The order of the
Managi ng Director, dismssing the respondent from service,
was made on Novenber 12, 1963, which date, adnittedly, falls
out side the duration of the pendency of I.D. No. 4 of 1964.
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The order of the working committee of Directors, rejecting
the respondent’s appeal, which was passed on March 20, 1964,
certainly falls within the period when I.D. No. 4 of 1964
was pending. Therefore, the question that arises for con-
sideration, 1in this case, is as to when, it can be stated,
that the respondent was dism ssed, i.e., by the order of
Novermber 12, 1963, of the Managing Director, or by the
appel l ate order of March 20, 1964, passed by the working
comittee of Directors. According to the appellant, the
order which has to be taken into account, for considering
whet her there is a contravention of S. 33 of the Act, is the
original order passed, by the Managing Director, on Novenber
12, 1963, whereas, according to the respondent, the
appel | ate order, passed on March 20, 1964, is the effective
order, dismssing him

The respondent’s contention, in this regard, is briefly as
foll ows. Under the National- Industrial Tribunal (Bank
Di sputes) Award, 1962 (known as the Desai Award), a worknan,
in such cases, has got a right of appeal, to the appropriate
authority, —and he has got a period of 45 days, for filing

the appeal. In this case, the order of the Mnaging
Director, dated Novenber 12, 1963, also states t hat
respondent is entitled to file an appeal, against that

order, to the working conmttee of the Directors, within 45
days of receipt of 'that order. The respondent, adnmttedly,
filed an appeal, on Decenber 17, 1963, well within the tine.
The appeal was di sposed of, on March 20, 1964. The | anguage
of s. 33(2), counsel points out, is to the effect that the
enpl oyer has

(1) [2958] | L.L.J. 793.

(2) [1960] 1 S.C R 806.

333

been enabled to take action, ’'in accordance with the
standing orders applicable to a workman-concerned, in such
di spute’. I nasmuch as the standing orders, in this | case,

give a right to appeal, to the workman, any order that 1is
passed, by the managenent, in respect of which a right of
appeal is given to a worknman, cannot be considered'to be an

ef fective or operative order, till the appellate decision is
made known. It will be open to the appellant to take
action, in accordance with the proviso to s. 33(2)(b), _ at

the time when the appellate order was passed, on March 20,
1964, as the appellate order is the effective and  binding
order. So far as the par-ties are concerned, the order  of
dismssal, in this case, nust be considered to have been
passed only on March 20, 1964, which date squarely falls
within the period, during which I.D. No. 4 of 1964, was
pendi ng. We are not inclined to accept the contentions of
the | earned counsel, for the respondent, in this regard.

It has been laid down by this Court, in Strawboard Manufac-
turing Co. v. Govind(1l), in construing the proviso to s.
33(2)(b) of the Act, that the three things contenpl ated,
viz., dismissal or discharge, paynment of the wages and
making of the application, should be part of the sane
transaction. Therefore, in our view, there nmust be a fixed
and certain point of time which will be applicable to al
managenents and wor kmen, when construing the provisions of
s. 33 of the Act. The nmanagenent nust definitely know, as
to when they have to take the necessary action, under the
proviso to s. 33(2)(b), and the workman also should,
i kewi se, know the definite time when the managenent shoul d
have conmplied wth the requirenents of the proviso to s.
33(2)(b), so that he could approach the Industrial Tribunal
by way of a conplaint,, under s. 33A, of the Act. A reading
of the mterial provisions of s. 33 shows that t he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 8

expressions wused are ’'discharge or punish, whether by
di smissal or otherwise’, and they clearly indicate, in. our
opi nion, the point of time, when the order of discharge or
di smissal is passed, by the authority concerned. An order
of discharge or. dism ssal, in our opinion, can be passed,

only once; and, in this case, the order of dismssal is the
one passed, by the Managing Director, on Novenber 12, 1963.
No doubt, <either by virtue of the Standing Orders, or by
virtue of a, contract, of service, a right of appeal may be
given to a workman concerned, to challenge an order of
di smi ssal . But the appellate authority only considers
whet her the order of dismssal has to be sustained, or
whet her it requires nodification. Therefore, there is no
guestion of the appellate authority passing, again, an order
of dism ssal. W are not concerned, in construing the
provisions of s. 33, astothe finality of the orders
passed, by the authority concerned, in the first instance,
in passing orders of dism ssal or discharge. Further, the
proviso to s. 33(2)(b), when it, refers to paynment of wages
for one nonth, also indicates that it relates to an

(1) [1962] Supp. 3 S.C.R 618, 630.

a--s
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order of discharge or dismssal, which comes into effect

i medi ately, which, in this case, is the order passed, on
Novermber 12, 1963. / The paynent of one nobnth’'s salary or

wages, is to soften the rigour of unenploynent that wll
face the workman, agai nst whom an order of  discharge or
di sm ssal, has been passed. |If the managenent has to wait
for the m ni mum period prescribed for filing an appeal, and

al so await the term nation of the appeal when one.is filed,
considerable tinme would have | apsed fromthe date  of the
original order, during which period the workman would not
have received any salary. It wll be anomal ous to hold that
even after the | apse of such a long tine, the paynent of one
nonth’s salary would satisfy the requirements of the
section.

In this case, if the contention of the respondent is
accepted, it will lead to very anomal ous results, and the
time when a managenent has to conply with the proviso to s.
33(2)(b), will radically differ. For exanple, according to

the respondent, the nanagenent, in this case, will have to
wait for the m ninmumperiod of 45 days, which is the tine
given for the- respondent, to file an appeal. |f an appea

is filed, according to the respondent, the nanagenent wll
have to wait further, and await the di sposal of the  appeal

That neans, in such a case, the proviso wll ~come into
effect only at the time when the appeal is disposed of. On
the other hand. if, after the expiry of 45 days, the workman
concerned does not file an appeal, the managenent, according

to the respondent, will have to comply with the  proviso
i Mmediately after the period of limtation is over. That
is, the point of time when the proviso to s. 33(2)(b)  wll
have to be conplied with, by the managenent, wll depend

upon the filing or non-filing of an appeal, by the worknan
concerned. Further, if at the tine, when the original order
of dismssal is passed, there is no dispute pending, and
when the appeal against the order of dismssal is pending, a
dispute is referred for .adjudication, it will be open to
the managenent to prolong its decision, in the appeal. till
after the Industrial dispute "has conme to an end. It cannot
be the intention of the Legislature that such variable and
indeterm nate periods are contenplated in construing the
proviso to s. 33(2)(b). The natural and reasonable in-
terpretation, to be placed on s. 33, is, in our opinion,
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that the order of discharge or dismssal, is the original or
the very first order passed by the nanagenent-, which in
this case is the one passed. by the Managing Director, on
Novenber 12, 1963. It follows that on that date, |I. D. No.
4 of 1964. had not even been referred,. for adjudication,
whi ch, as we ’have already indicated

was by an order of Governnent, dated January 8, 1964. Hence
there is no contravention of s. 33, in this case.

Bef ore we cl ose the discussion, it is necessary to state
that M. Ramanurthy, |earned counsel for the respondent,
referred us to two decisions-of this Court. in The
Management of Hotel Inperial V. Hotel Workers’ Union (1) and
Col  ector of Custons,

(1) [1960] 1 S.C R 476.
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Calcutta v. East India Conmmrercial Co. Ltd.(1). In the first
decision, this Court has recognised that a term should be
implied, by Industrial Tribunals, in the contract of,
enpl oynent, that, if the master has held a proper enquiry
and cone_ to the conclusion that ‘the servant should be
di sm ssed, and in consequence, suspends him pending the
perm ssion, required under S. 33 of the Act, he has the
power to order suspension, thus suspending the. contract of
enpl oyment tenporarily, so that there is no obligation on
himi to pay wages, and no obligation on the servant, to
work. I n the second decision, this Court held that in cases
where an authority reverses the order ~under appeal, or
nodi fies or nerely dism sses the appeal and ‘thus confirns
the order appeal ed against w thout any nodification, the
operative order is the order of the appellate authority. :In
our opinion, these decisions do not assist the respondent
and the principles laid down. therein, have no bearing on
the point to be deternmined in the instant case.

The result is that the award of the Industrial Tribunal is
set aside and the application, filed by- the respondent
bef ore it, will stand dism ssed. The appeal is,
accordingly, allowed, but w thout costs.

Y. P. Appeal al | owed.

(1) [1963] 2 S.C R 563, 568

Cl(a)--8
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