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ACT:

State, Bank-State Dues-Determ nation and recovery  Statute
providing for special procedure-Constitutional validity-
Merger of States-Powers of Rulers of erstwhile States after
nmeger-Enactnment, if in force-Patiala Recovery of State Dues
Act, IV of 2002 BK, ss. 2, 3, 4, 5 6, 11-Constitution of
India, Arts. 14, 19(1) (f), 19(1) (g), 363.

HEADNOTE
On May 5, 1948, the rulers of eight States, including the
States of Patiala and Nabha,- entered into a covenant

merging all the said States for the establishment of a new
State, called the Pepsu Union. By Art. VI of the covenant
all the rights, authority and jurisdiction of the Ruler in
relation to Government was vest in the Union. The‘executive
authority of the State was to vest in the Rajpranukh.
Article X provided that "until a constitution framed by the
Constituent Assenbly comes into operation the Raj Pranukh,

shall have power to make and promnul gate ordi nance for the
peace and good Governnent of the Union or any part thereof,
and any ordi nance so nade shall, for the space of not nore

than six nonths fromits promul gati on have the |ike force of
| aw as an Act passed by the Constituent Assenbly..." The new
State came into existence on August 20, 1948, with the Ruler
of Patiala as its Raj Pramukh. On the sane date be issued
an Ordinance applying all the |laws obtaining in the State of
Patiala to the entire territories of the new State, and as
this Odinance woul d have expired on February 20, 1948, he
promul gated another Ordi nance on February 15, 1949, on the
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sanme terns as the previous one. On April 9, 1949, all the
Rul ers entered into a Suppl enentary Covenant, whereby Art.X
was anended by omitting the words " for the space of not
nore than six nonths fromits pronulgation." The object of
this was to continue in force all the laws which bad been
brought into force by the Ordinances until repealed by fresh
| egi sl ati on. After the Constitution of India cane into
force Pepsu becane a Part B State, and subsequently under
the States Reorganisation Act, 1956, Pepsu becanme part of
the State of
354
Punj ab, and Al the laws in force in Pepsu continued to have
force in that area
The Patiala State Bank was established in 1917 by the then
Rul er of the State of Patiala. The appellant had an account
in one of the branches of the Bank in the State of Patiala,
while the petitioner, in the connected case, had a simlar
account-in a Branch of the Bank in the State of Nabha. The
amounts due under the aforesaid accounts were outstanding
after the Constitution of India had cone into force. The
Bank proceeded to realise the sane in accordance with the
provi sions of the Patiala Recovery of State Dues Act, IV of
2002(BK), and the Rules franmed thereunder. This Act, had
been enacted by the State of Patiala before it was nmerged in
the new State. Under s. 3 of the Act debts due to the
Patial a State Bank were included in the definition clause as
"State Dues’, and s. 4 authorised the Managing Director of
the Patiala State Bank to determine the exact amount of
State dues recoverable fromthe defaulter, while s. 5
enacted that State dues may be recovered as if they were
arrears of land revenue. Under s. 6 a certificate issued by
the Managi ng Director of the Bank as to the anpbunt of State
dues was concl usive proof of the natters stated therein and
s. 11 Dbarred the jurisdiction of the Cvil Court in respect
of the matters en. trusted to the Managing Director under
the Act and rules framed under the act. The appellants
chal l enged the validity of the Act and the proceedi ngs taken
thereunder on the grounds (1) that the Act bad ceased to be
in force on the expiry of the six nonths of the O dinance
i ssued by the Raj Pramukh on February 15, 1949, because the
Rulers bad on power to enter into the Suppl enent ary
Convenant after they had surrendered conpletely all their
sovereign powers to the new State by the Convenant dated May
5, 1948, and had therefore, no conpetence to confer on the
Raj Pranmukh any authority to legislate; and (2) that, in any
case, the Act and the rul es made there under becane void on
the coming into force of the Constitution of India as they
were repugnant to Arts. 14, 19(1) (f) and (9).
Hel d, (Subba Rao, di ssenting), that the Patiala Recovery of
State Dues Act, of 2002 BK did not offend Art. 14 ~of the
Constitution of India.
A Bank established by a State had distinctive features which
differentiated it fromother Banks and formed a category in
itself ; and the Act, in setting up separate authorities for
determ nation of disputes and in prescribing a specia
procedure to be followed by themfor the recovery of the

355
dues by summary process, could not be considered to be
di scrimnatory and was vali d.
Mannal al and and other v. Collector of Jhalawar and Ohers.
(1961) 2 S. C R 962, foll owed.
Chiranjit Lal Choudhury v. Union of India and others, (1950)
S. C. R 869 and Ram Krishna Dalma v. Shri Justice S. B
Tandol kar and others, (1959) S. C. R 279, relied on
The Act was not discrimnatory on the ground that after the
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nmerger of the Pepsu State in the State of Punjab the Act
continued to be in force in the territories of the erstwhile
Pepsu State but had no operation in the other parts of the
State of Punjab, because different laws prevalited in
different parts of the State due to historical reasons and
this was a proper basis of classification under Art. 14.
Bhaiya Lal Shukla v. The State of Madhya Pradesh, (1962)
Supp. 2 S.CR 257 State of Madhya Pradesh v. G C
Mandawar, (1955) 1 S. C. R 599, State of Madhya Pradesh v.
The Gwalior Sugar Conpany Ltd., (1962) 2 S. C R 619 and
Bowran v. Lewis, (1880) 101 U S. 22: 25 L. ED. 989, relied
on.

Hel d, further per Sinha, C J, Rajagopala Ayyangar
Mudhol kar and Venkatarana Aiyar , JJ.) that : (1) under the
Covenant dated May 5, 1948, there was a conplete divestiture
of all the sovereign rights of the Rulers when the new State
cane into existence on August 20, 1948, and, therefore, the
Suppl enentary Covenant entered into by the Rulers on Apri
9, 1949, was not effective for nodifying the provisions of
the Oiginal Covenant.

Prithi Singh v. State of Pepsu, A l. R 1952 Pepsu 161,
di sapproved.

(2)the question as to whether the Patiala Recovery of
State Dues Act, IV of 2002 (BK), was in force at the nmat-
erial tinmes was one which arose out of a provision in the
Covenant dated May 5, 1948, and, therefore, under Art. 363

of the Constitution of India, the civil - court had no
jurisdiction to gointo it.
Bhol anath J. Phaker v. State of Saurashtra, A |. R 1956 S.

C. 680, distinguished.

(3)the Patiala Recovery of State Dues Act  was not
repugnant to Art. 19 (1)(f) on the ground that the procedure
prescribed by the Act and the rules for the settlenent of
di sputes was unfair and opposed to rules of natural justice.
The provisions of the Act and the rules, as a whole,  were
r easonabl es.

(4) the Act did not contravene Art. 19(1)(g).

Per Subba Rao, J.-The Patiala Recovery of State ‘Dues Act
violated the doctrine of equality under Art, 14 of the
Constitution of |India, and could not be justified on the

basi s of reasonable classification. The doctrine of
classification is only a subsidiary rul e evolved by courts
to give a practical content to the said doctrine. Over

enphasis on the doctrine of classification or an anxi ous and
sustained attenpt to discover sone basis for classification
may gradually and inperceptibly deprive the Article of its
glorious content. That process | would inevitably end in
substituting the doctrine of classification for the doctrine
of equality ; the fundanental right to equality before the
| aw and equal protection of the |laws may be replaced by the
doctrine of classification

In the present case, there were no real differences between
the Patiala State Bank and other Bank vis a via their claim
against their constituents which could reasonably sustain
the special treatnment neted out to the forner under the Act.
The provisions of the Act, in so far as they related to the
Patial a State Bank, were constitutionally void.

JUDGVENT:
ORIG@ NAL JURISDICTION : Petitions Nos. 92 and 128 of 1959.
Petitions under Art. 22 of the Constitution of India for the
enf orcenent of Fundanental Rights.

W TH
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Cvil Appeals Nos. 210 and 211 of 1961

Appeals fromthe judgnment and order dated March 6 1959, of
the Punjab H gh Court in-Cvil Wit Nos. 133 of 1957 and 389
of 1958.

Bi shan Narain, and K. P. CGupta, for the petitioner (in Petn.
No. 92 of 1959).

R L. Aggarwal and A. G Batnaparkhi, for the petitioner
(in Petn. No. 128 of 1959).

Bi shan Narain, B. K. Sinha, B. K Garg, S. C Aggarwal and
P. C. Aggarwala, for the appellants.

357

S.N. Sikri, Advocate-General for the State of Punjab, N

S. Bindra and P. D. Menon, for the respondents (in both the
petitions and the appeal s).

1962. April 23. The follow ng judgnents were delivered.
The judgnment of Sinha C. J., Rajagopal a Ayyangar, Muidhol kar
and Venkatarama Aiyar, JJ., was delivered by Venkatarama
Aiyar, 3.

VENKATARAMA Al YAR, ~ J.-The appellants are a joint Hindu
fam ly firmwhich has been carrying on business since 1911,
in grains, dal, cereals, cotton ginning and pressing, oi
manuf acture and the like, at a place called Lehragaga in
what was once the State of Patiala. The firmhad an account
called the Cash Credit ‘Account in the Patiala State Bank
whi ch had a branch /at Lehragaga and used to borrow noney in
this account on a pledge of its stocks.” In 1951-52 there
was a heavy slunmp in the prices of the commopdities with the
result that the amounts advanced by the Bank on the security
of the goods were very much in _excess of the market prices
t hereof To cover this shortfall which came to Rs. 2,32,000/-
the firmentered into an arrangenent with the Bank on My
23, 1953, and it is this that forms the source of the
present litigation. The Bank sanctioned a |oan of Rs.
4,50,000/- on what is called "Denand Loan Account'. The
firm deposited title deeds of the properties belonging to
them as security for the anpbunts that may become payable on
that account and the adult nmenbers of the fam |y executed a
prom ssory note for that amount  and also a nmenorandum
evi dencing the deposit of the title deeds.

It should be nentioned that in 1951 a firm called  Yogira;
Neel kumar was started at Lehragaga of which the partners
were Bhagirathlal one of the senior menbers of the joint
H ndu famly of the appellant firmand two other strangers
Shri Ki shore

358

Chand and Shri  Banwarilal. That firm did business as
Conmi ssion Agents and had a Cash Credit Account in the
Patiala State Bank at Lehragaga under which it borrowed
noney for the purpose of its business. That . firm al so
sust ai ned heavy | osses during the period of the slunp and on
May 23, 1953, it owed to the Bank a sumof Rs. 2,17,957-12-6
on account of shortfall. Now what the Bank did under the
arrangenent dated May 23, 1953, was to adjust the 1oan of
Rs. 4,50,000/- towards the shortfalls due to themboth  from
the appellant’s firmand the firmof Yogiraj Neel kumar. The
conplaint of the appellants is that they had nothing to do
with the firm of Yogiraj Neelkunmar, that Bhagirathla
started it along with strangers as his own separate concern
and accordingly the properties of the joint Hndu famly of
the appel lants are not liable for the sum of Rs.
2,17,957-12-6 due to the Bank fromthat firm

The anount payabl e under the demand | oan account not having
been paid by the appellants’ the Bank took steps to realise
the same in accordance with the provisions of the Patiala
Recovery of State Dues Act, hereinafter referred to as ’'the
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Act’ and the rules framed thereunder. It wll be convenient
at this stage to refer to these provisions and rules in so
far as they are mterial, as it is their vires and

constitutionality that formthe principal target of attack
in these proceedings. Section 3 (1) of the Act defines
"State Dues" as including debts due to the Patiala State
Bank. "Departnent" is defined ins. 3 (2) as including the
Patial a State Bank, and "Head of departnent” in a. 3 (6) as
nmeaning the Managing Director in the case of the Patiala
State Bank. Section 4 (1) authorises the Head of departnent
to determ ne the exact anpbunt of State dues recoverable from
the defaulter in tile manner prescribed under the rules.
Section 5 (1) .(a) enacts that State dues nmay be recovered
by the
359
departrment through the Nazimas if these were arrears of
| and revenue. Then comes s. 6 which is as follows : -
"6. (1) The Head of department shall send a
certificate as to the amount of State dues
recoverable fromthe defaulter to the Nazimin

Form | appended to this Act and to the
Account ant-General in FormIlt appended to this
Act :

Provi ded t hat where the head of departnment is
bel ow the rank of a Mnister or Secretary, he
shal I, unless he is the Registrar, Co-
operative Societies, send the certificate to
the 'Nazi mand the Accountant General through
the Mnister or Secretary in charge who shal
countersign the certificate after satisfying
hi nsel f that the anpbunt of State dues stated
init is correct.

(2)A certificate transmtted under t he

preceedi ng sub-section shall be conclusive
proof of the natters stated therein and the
Nazim or the “Accountant-Ceneral shall not

guestion the validity of the certificate or
hear any objections of the defaulter as to the

anmount of State dues nentioned in the
certificate or as to the liability of the
defaulter to pay such dues".

Secti on 11 provides that-no civil court shal | have

jurisdiction in respect of any natter which under the Act or
the rules is entrusted to the Head of departnent or any
authority or officer authorised by him Section 12 confers
on the State authority to nake rules providing inter alia
for the manner in which the amount of State dues ' shall be
det er m ned. Rules franmed wunder s. 12 of the Act were
publ i shed on August 8, 1945. Rule 3 requires that the /head
of departnent shall cause a notice to be

360

served on the defaulter in the manner prescribed. The
notice has to specify the anpunt of state dues and require
the defaulter, to pay such dues on or before a date
specified, or to appear on such date before the head of
departnment and present a witten statenent of his defence.
The date to be fixed should allow at least fifteen days to
the defaulter to make paynent or to appear and answer the
claim |f the defaulter does not appear on the date speci-
fied, the head of departnment may proceed ex parte and
determne by order in witing the anbunt of State dues
recoverable fromhimif he is satisfied that the notice had
been duly served, and if not so satisfied, he nmay direct
fresh notice. Rule 6 provides that "where the defaulter
appears on the date fixed in the notice and presents his
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witen statenent, the head of departnment or the Inquiry
Oficer, as the case may be, shall exam ne the objections of

the defaulter stated in the witten statement in the [|ight

of the relevant records of the department, and shall then by
order in witing determine on the same day or on any
subsequent day the exact anount of State dues recoverable
from him" Rule 7 provides that when the anmbunt determ ned
as payable under rules 5 and 6 renmi ns unpaid, the head of

department might issue a notice on the defaulter requiring
him to pay the State dues within fifteen days and that in
default, the anpunt could be recovered through the Nazim

Under Rule 8, an appeal against an order determining the
amount due under rule 5 or 6 lies to the Board of Directors.

Against an Order rejecting an appeal under rule 8, a
revision is provided ‘to the Mnistry. There is also a
provision for service of notice on the defaulter, when
proceedi ngs for realising the anount are taken.

W may now refer to the steps taken by the Patiala Bank for
recovering the amounts due fromthe appellants. On February
17, 1955, the Bank

361

issued a notice to the appellants under rule 3 (2) stating
that a sumof Rs. 5,17,863-3-4 was due fromthem and calling
upon them to pay the said amount or to file a witten
statement within fifteen days setting out their defence to
the claim To this the. appellants sent  on March 26, 1955,

a reply in which they pointed out that they had been unable
to pay, because of 'continuous slunmp in the market" and
request ed that, the Bank should accept paynment s in
reasonabl e instal nents. It “was also stated that the
Government intended to -acquire sonme |ands belonging to the
appel | ants and t hat conpensati on woul d becone payable and it

was prayed that until then the recovery proceedi ngs m ght be
post poned. On this, the Bank would appear to have staved
their hands for sone tine. On Novermber 21, 1955, a fresh
notice was issued under rule 3 stating that a sum of Rs.

5,24,593-10-10 was due fromthe appellants and asking them
to pay the amount or to file their defence to the /claim
within fifteen days. To this again the appellants replied
on December 7, 1955, asking that the representation
previously made by them m ght be considered by the Board of
Directors. On January 6, 1956, the appellants sent another
reply stating that they expected to pay a substantial “anount
of the loan within a short tinme and prayed that~ further
proceedi ngs night be suspended. The Managing Director did
not accede to this request and on January 27, 1956, be
issued a certificate under P. 7 of the Act certifying that a
sum of Rs. 4,98,589-1-6 was due from the appellants. and
asking the Deputy Conm ssioner, Patiala, to recover the sane
as arrears of land revenue. After sonme nore attenpts at
getting the recovery proceedi ngs postponed, the appellants
filed in the H gh Court of Punjab on February 16, 1957, a
petition under Art. 226 of the Constitution, Wit Petition
No. 133 of 1957, wherein they challenged the validity of the
Act and of the proceedings taken thereunder on various
grounds. Meantine, on July 7,

362

1956, the Bank issued a notice under 'rule 3 (2) demanding
from the appellants a sumof Rs. 25,6548-4-6 as due on the
cash credit account at Lehragaga. To this, the appellants
sent a reply denying their liability. On Cctober, 4, 1956,

the Bank determned the liability ex parte at Rs. 25,478-15-
9. A notice under rule 7(1) was issued on Decenber 6, 1956,

and that not having been conplied with, a certificate under
a, 7 of the Act was issued. by the Manauing Director. On
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May 17, 1958, the appellant filed Wit Petition No. 389 of
1958 in the High Court of Punjab challenging the validity of
the determnation made on Cctober 4, 1956, and of the
subsequent proceedi ngs taken for the recovery of the said
ampunt on the sane grounds as in Wit Petition No. 133 of
1957. Both these Wit Petitions were heard together, and by
their Judgnent dated March 6, 1959 the | earned- Judges held
that the inpugned Act and the proceedings were valid and
di smi ssed t he petitions. They, however, grant ed a
certificate under Art. 133, and hence these appeals.
The appellants also filed a petition under Art.32 of the
Constitution, attacking the vires of the Act, and of the
proceedi ngs taken thereunder, on the sane grounds as are
raised in the appeals. W have accordingly heard them
together, and this Judgment will govern all of them
Three contentions have been urged in support of t he
appeal s: -
(i) The proceedi ngs taken under the Act for determ ning
the anmpunt payabl e by the appellants and for recovering the
sanme are illegal as the Act had ceased to be in force on the
mat eri al dates:
(ii)The Act and the rules nade thereunder becane void on
the coming into force of 'the Constitution as they are
repugnant to Arts. 14-and 19 (1) (f) ~and (g), and the
proceedi ngs taken/ under those provisions are therefore
illegal.
363
(iii)The certificate issued wunder s. 7 is not in
accordance with the rules framed under the ‘Act and in
consequence the proceedings taken thereunder are ill egal
(i) Taking up the contention that the Act had ceased to be
in force on the naterial dates, it is necessary first to
state the facts on which it is based: On-May 5, 1948, the
Rul ers of the independent State of Fari dkot , Jind,
Kapurt hal a, Ml erkotla, Nabha, Patiala, Kalsia and Nalagarh
entered into an agreement referred to as "the Covenant"” for
the establishnent of a new State called the Patial a'and East
Punjab States Union or nore briefly ",the Pepsu Union"
conprehending the territories of their respective 'States
with a conmon executive, legislature and judiciary. ~Article
Il provides for the constitution of a Council of Rulers.
Article VI of the Covenant provides that on the constitution
of the new State ",all rights, authority and jurisdiction
bel ongi ng to the Rul er which appertain, or are incidental to
the Governnent of the Covenanting State ,shall vest in the
Union and shall hereafter be exercisable only as provi ded
by this Covenant or by the Constitution to be franed
thereunder” and that the Union shall take over "all duties
and obligations of the Ruler pertaining or incidental to the
CGovernment of the Covenanting State" and "all the assets and
liabilities of the Covenanting State". The executive
authority of the State is to vest under Art. TX ‘of the
Covenant in the Raj Pranukh. Article X provides for the
formation of a Constituent Assenbly and the framng of a
Constitution by it and there is to following proviso to it
which is very material for the present discussion

"Provided that until a Constitution framed by

the Constituent Assenbly cones into operation

after receiving the assent of the Raj Pranukh,

the Raj Pramukh shall have power to nake and

promul gate Ordi nance for

364

the peace and good Governnent of the Union or

any part thereof, and any O dinance so nade

shall.. for the space of not nmore than six
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"months, fromits promul gation have the |ike
force of |aw as an Act passed by the Constit-
uent Assenbly, but any such Ordi nance nay be
controll ed or superseded by any such Act."
Article Xl provides for the paynent of the anpunt fixed in
the Schedule as the privy purge of each Ruler. Article Xl

guarantees to the Ruler all the personal privil eges,
dignities and titles enj oyed by
them . ... ... ... ... ... ... i medi ately before the 15th

day of August, 1947" and Art. XV, succession to the Gadd
according to | aw and custom

The new State canme into existence on August 20, 1948, as
provided under the Covenant. The Ruler of Patiala becane
its Raj Pranukh and on the sane date he pronulgated an
O dinance No. 1 of 2005 (BK) which provided inter alia that
all Laws in force in the State of Patiala on that date shal
apply mutatis mutandis to the territories of the said State

and wth effect fromthat date all laws in force in such
Covenanting State immediately before that date shall be
repeal ed". By force of this Odinance., the inpugned Act

becare the law of the Pepsu Union. Under Art. X of the
Covenant this Ordi nance woul d have expired on February 20.,
1949, and so on February 15, 1949, the Raj Pr amukh
promul gated another Ordinance No. 16 of 2005 (BK) in terns
simlar to the Odinance No. 1 of 2005. The appellants
concede that this lawis intra vires and by force of this
Ordi nance the inmpugned Act continuedto be in force after
February 20, 1949.

VWen Art. X of the Covenant provided that the O dinances to
be promul gated by the Raj Pramukha were to be in force for a
peroid of only six

365

nonths it was expected that the Constituent Assenbly would
in the mean time be convened and~a regular Constitution
drawn up. But that did not materialise and so on April 9,
1949, all the Rulers net again and entered into  another
agreenment called "the suppl enentary Covenant”, where by Art.
X was anmended by omitting the words "for the space of not a
nore than six nonths fromits promulgation". The result of
this was that the |l aws whi ch had been brought into force by
O dinance No. 16 of 2005 (BK) including the inpugned Act,
woul d not | apse on August 20, 1949, but continue to be in
force until repealed by fresh | egislation

But it is argued for the appellants that the Supplenentary
Covenant is void and inoperative because by the Covenant
dated May 5, 1948, the Rulers had surrendered conpletely al
their sovereign powers to the new State and that in conse-
guence on April 9, 1949, when they entered into the
Suppl emrentary Covenant they had no shred of sovereignty |eft
in themand had therefore no conpetence to confer on the Raj
Pramukh any authority to legislate. To this the respondents
reply that the original Covenant on its true construction
"did not completely extinguish all the powers of the Rulers
and that the Supplementary Covenant is therefore wthin
their conpet ence. They further contend that it i s
apolitical question whether the Supplenmentary Covenant 1is
valid or not, and that Art. 363 bars the jurisdiction of the
Cvil Courts to entertain such a question. W now proceed
to consider these contentions.

To appreciate the true effect of the Covenant it is
necessary to state what the position is according to rules
of International Law, when one independent State becones
nerged in another. "A State" says Qppenheim ' ceases to be
an International Person when it ceases to exist. Practica
cases
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of exami nation of States are werger of State into another

annexation after conquest in war, breaking up of State into
several States, and breaking up of a State into parts which
are annexed by surrounding States. By voluntarily nmerging
into another State, a State loses all its independence and
beconmes a nere part of another". (International Law, Vol. 1,
150). Therefore when the new State of Pepsu was forned, the
eight States which had merged into it would cease to exist
as independent personae and there could be no question of
sovereignty of such States or of its ex-Rulers. But it is
aruged that the |oss of sovereignty need not occur at a
single point of tine, and that in the present case it was
gradual, and spread over nearly a year, and that both the
Covenants were nade during this period. It is no doubt true
that loss of sovereignty might be a continuing process
extendi ng over a considerable period of tine, and that has
also been held quite recently by this Court in Pronod
Chandra Deb v. The State of Orissa (1). But is that what
has happened here ? The Covenant is quite clear and
unequi vocal _on the point. Article VI is the «crucia

provision, and it says that all the rights, authority and
jurisdiction of the Ruler in relation to Government are to
vest in the Union. Then ' follow provisions for the exercise
of those powers by /the Union. Thus there is on the one hand
an extinction of the powers of the Rulers, and on the other
hand vesting of | the same in the new  State. In strong
contrast to this are the provisions which guarantee to the
Rul ers their privy purse, and their right to their persona

properties, and privileges. On the wording of the Covenant
therefore there was a conplete divestiture of  all the
sovereign rights of the Rulers, when the new State cane into
exi stence on August 20, 1948.

(1) [1962] Supp. 1 S.C.R 405.
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But it is contended that the, Covenant does not dispose of
the entirety of the |egislative power .possessed’ by the
Rul ers, because under Art. X the Raj Pranmukh could / enact
laws only for a period of six nonths. The |egislative power
not having been conpletely. transferred to him-~ it is
argued, the residuum nmust vest sonewhere and that could only
be in the Rulers thenselves. Therefore, it is said, there
is sone sovereignty left in them and that is disposed of by
the Suppl ementary Covenant. This argunment sounds plausible
but cannot be sustained on the terns of the origina

Covenant . It is not, in our view, correct. to say, that
under Art. X the legislative powers of the Rulers were not
transferred in full to the new State of Pepsu. The. Raj

Pramukh has the power under that Article "to make and
promul gate Ordi nances for the peace and, good CGovernnent of
the Union or any part thereof". Stopping here, there is no
reservation whatsoever in the grant of the power to the new
Rul er. Then follows the provision that the Ordinance is to

be in force for a period not exceeding six nonths. The
effect of this is not to keep back fromthe Raj Pranukh -any
portion or field of legislative power, and this wll be

plain fromthe fact that the Raj Pranukh can go on renew ng
the laws every six nonths ad infinitum Wat the effect of
this provision would be if the Raj Pranmukh chose to ignore
it we need not pause to consider. What is relevant for the
purpose of the present discussion is, not whether the Raj
Pramukh coul d have enacted a law in disregard of the above
provision but whether in view of it any residue of
| egi slative power could be held to have continued in the
Rul ers. On that question Art. VI is clear beyond al
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doubt . The entirety of the rights, aut hority and
jurisdiction of the Rulers is to vest in the Union, and is
to be exercisable only as provided in the Covenant. It

cannot in our opinion be argued that the Rul ers of
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the Covenanting States coul d, subsequent to August 20, 1948,
have passed any laws within their own territories on the
ground that the power of the Raj Pranukh did not extend,
under Art. X, to enacting |legislation beyond six nonths.
It is further to be noted that under Art. vl, all the
powers of the Rulers are to. vest in the Union, and even if
the whole of the |egislative power is not exercisable by the
Raj Pranukh by reason of ‘Art. X it is in the Union that
the residue of the power nust be held to be | odged and not
with the Rul ers.

It is next argued for the respondents that though the Rulers
m ght have surrendered their power to the Union wunder the
original Covenant, that did not, according to rules of
I nternational Law, deprive themof their right to enter into
a fresh ' Covenant. Reliance was placed on the follow ng
passage in _Qppenheinm s International Law

.1 L5

"A treaty, although concluded for ever, or for a period of
time which has not 'yet expired, may neverthel ess al ways be
di ssolved by nutual consent of the contracting parties"”.

(Vol. 1, p. 842, para 537).

It is contended that on the principal stated above it was
within the conmpetence of the Rulersto nodify Art. X as
they did under the Suppl ementary Covenant. But the passage
guot ed above presupposes thaton the date of the | at er
treaty by which the earliertreaty is resci nded or

nodi fied the contracting parties are sovereigns and if, as
we have already held, the effect of the original Covenant is
to conpletely divest the Rulers of their sovereign  power
there can be Do question of their entering into any treaty
thereafter as that could be only between sovereigns and the
Suppl erent ary Covenant cannot therefore be sustained one the
principle of International |aw enunciated above
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Qur attention was also’ invited to the statement of the |aw
in Hyde's International Law, Vol. 1, p. 396, that when there
is a change of sovereignty arising by reason of cession, the
grantor is permtted, pending the actual transfer, to
exercise authority with respect to certain 'matters and it
was argued that on this principle the Rulers nust be held to
have the conpetence to conclude the Suppl ementary Covenant
with a viewto inplenent the original Covenant. But this
power which is an exception to the rule previously stated by
the learned author that on a change of sovereignty al

| egislative and political powers vest in the new sovereign
is limted to the exercise of "authority necessary to’
mai ntain order and safeguard the econonic conditions" and
even this interimauthority ceases when the possession, of
the territory is actually delivered to the new sovereign
As that happened in the instant case on August 20, 1948, the
Rul ers, cannot in any view be said to have had any authority
to enter into any Covenant on April 9, 1949.

We nust now refer to the decisions which have been cited on
behal f of the respondents as bearing on t he true
construction to be put on the Covenant. inVirendra Singh

v. State of Uttar Pradesh (1), Rulers of 35 St ates
entered into a Covenant inMarch, 1948, constituting the
United State of Vindhya Pradesh and as the intergration did
not work well they entered into another agreenent in
Decenmber, 1949, dissolving that State and on 1st January,
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1950, acceded to the Government of India under a nerger
agreenent . There after the State Government repudiated
certain grants of |and nmade by the action was challenged on
the ground nations were within the protection of rmerger

agr eement . And this Court held that
(1) [ 1955] 1 S.C R 415,429
370

though no rights could be founded on the nerger agreenent as
they were acts of State, the subsequent conduct of the State
inaffirmng the transfers, created justiciable rights. The
guestion actually decided has thus no bearing on the point
now in controversy. But in narrating the events leading to
such a nerger agreenent it was observed.
"The Rul ers of Charkhari and Sarila retained,
at the _monent of final cession, whatever
nmeasure  of ~sovereignty they bad when para-
nmountcy | apsed, less the portion given to the
I ndi an Dom nion, by their Instruments of
Accession in 1947; they lost none of it during
the interlude  when they toyed with the ex-
perinent of intergration.”
These observations cannot in the context be held to be a
deci sion on the point under consideration. It may also be
added that the disintegration of the United State of Vindhya
Pradesh and the /reconstitution of the old States would
itself be an act of State.
Prithi Singh v. State of Pepsu(l) relied on for the
respondents is a direct decision on this point’ There it was

hel d on a consideration of Arts. ~ I11.XlI, XIl and XIV of the
Covenant that the Rulers had not surrendered ‘all their
sovereign powers to the new State. W are unable to agree
with this decision. Article Ill provides for the formation

of a Council of Rulers which is to exercise such functions
as are assigned to it by the Covenant and such ' other

functions, if any, as my be assigned to it by the
Constitution of the Union. This Article clearly does not
vest any sovereign powers in the Rulers. As for Arts. X,

X'l and XIV they relate to the personal rights of the Rulers
and as already stated they enphasize by contrast” that the
Rulers had no sovereignty vested in  them The | ear ned

Judges
(1) A I1.R (1953)Pepsu. 161.
371

sought support for their conclusion in the passages from
Oppenhei mon I nternational Law, Vol. 1, p. 842, quoted above
but for the reasons already given they are not in point. In
t he result we agree with the appellants t hat t he
Suppl emrentary Covenant cannot be held to be effective for
nodi fying the provisions in the original Covenant.

It is next contended for the respondents that even on the
footing that the Validity of the inmpugned Act, should be
deternined in accordance with the provisions of the origina

Covenant, without reference to the Suppl ementary Covenant,

the appellants nmust fail because the question in dispute is
one which arises out of a provision in a Covenant and under
Art. 363 the Civil Court has no jurisdiction to gointo it.

The appel l ants do not dispute that the Rulers of the States
who entered into the Covenant are all Rulers within
Art.363(2)(b), or that the Governnment of the Dom nion of
India was a party to it. What they urge is that they nerely
seek to establish that they are not liable wunder the
i mpugned Act,, because it is inoperative by reason of Art.

X in the Covenant, and that such a dispute is not within the
bar of Art. 363. And the decision in Bholanath J. Thaker v.

State of Saurashtra(l) is relied on as supporting this
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contention. There a Judicial Oficer of the erstwhile
Wadhwan State, had filed a suit questioning the validity of
an Order of the State of Kathiawar, which had been fornmed as
the result of the merger of a number of States including
Wadhwan, whereby his services were prematurely term nated.
The question was whether the action was barred by Art. 363.
This Court held that the Oficer had a right to continue in
service under a |aw of Wadhwan enacted before the date of
nmerger, that the Covenant was relied on only for show ng
that that right was at all times subsisting and that Art.
363 was not a bar to the naintenance
372
of such a suit. The ratio of the decision is to be found in
the follow ng observation

"There was no dispute arising out of the

Covenant and what the Appellant was doing was

nerely to enforce his rights under t he,

existing laws which continued in force unti

t hey wer e repeal ed by appropriate

| egi slation.”
In other words the dispute related to a right which arose
i ndependent of, and was affirned in the Covenant, and
therefore Art. 363 had no application. That is not the
position here. The liability of the appellants to pay to
the Bank the anpunts determined in accordance wth the
i mpugned Act is one which arises dehore the Covenant, and it
is sought to be got rid of only by recourse to Art. X. The
di spute is therefore one arising directly on a provision in
the Covenant, and Art. 363 will apply.
But even if the appellants areright in their contention
that Odinances 1 and 16 of 2005 (Bk) ceased to be in
operation after the expiry of six nonths fromthe date of
their promul gation, they can derive no advantage from it,
because what those Odinances did was to extend t he
operation of all Patiala |laws to the territories which had
fornmed part of the other Covenanting States. So far as the
territories of the erstwhile State of Patiala are concerned,
its laws continued to be in force proprio vigore and not by
force of Odinances 1 and 16 of 2005 (Bk). Therefore even
if the Odinances |apsed on August 20, 1949, —as contended
for the appellant, that would not affect their liability
under the inmpugned Act, as they conme fromthe territory of
the erstwhile State of Patiala, and would in any event be
governed by it. The question therefore is purely academ c
so far as appellants are concerned but it does not arise for
decision in Wit Petition No. 128 of 1959, wherein the
validity of the inmpugned Act and of the proceedings taken
thereunder is
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chal | enged by a resident of the erstwhile State of Nabha, on
the sane grounds as are raised in the appeals. That is why
we have, gone into it fully, and given our pronouncenent
t her eon. In the result this contention nust be found
agai nst the appell ants.
(ii)We shall next consider the contention of the appellants
that the Act and the rules framed thereunder are repugnant
to Art. 14 and Art. 19 (1)(f) and (g) and that they have
therefore beconme void under Art. 13 of the Constitution
Dealing first with the contention that they contravene Art.
14, two grounds have been urged in support of (i) that there
is discrimnation between the Patiala State Bank on the one
hand and the other Banks on the other and (ii) that after
the nerger of the Pepsu Union in the State of Punjab under
the States Reorgani sation Act, 1926, there is discrimnation
between the law as administered in the territories of the
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erstwhil e Pepsu Union on the one hand and in the other parts
of the State of Punjab on the other
As regards the first ground the argunent of the appellants
m ght thus be stated. In the case of Banks other than the
Patiala State Bank a dispute between a Bank and its
customers has to be settled under the ordinary |aw by resort
to courts or to arbitration and a decree passed in those
proceedings has to be realised in accordance with the
procedure prescribed in the Code of Civil Procedure. But
under the inpugned Act and the rules a dispute between the
Patiala State Bank and its custonmers has to be decided by
the authorities constituted thereunder and the jurisdiction
of the Civil courts is barred with respect to it. The pro-
cedure prescribed for the determ nation of the dispute under
the Act and the rules is a special one widely different from
that which is followed by the G vi
374
courts.” Then again when the Bank obtains a decree it can be
realised by a summary process as arrears of revenue and not
according to the node prescribed for realisation of degrees
under the G vil Procedure Code. ~There is thus a substantia
di fference between the rights of a custoner who deals wth
the Patiala State Bank and one who deals with the other
Banks. This differentiation is arbitrary and has no
rational relation/'to the objects of the legislation and so
it is violative of Art. 14.
It cannot be disputed that the inpugned Act and the rules
framed thereunder put the Patiala State Bank in a position
different fromthat of the other Banks under 'the ordinary
I aw. The question is whether this difference amunts to
discrimnation wthin “Art. 14. The, contention of the
respondents is that the Patiala State Bank fornms a  category
in itself and the | aw which prescribes a special procedure
inrelation to the settlenment of disputes between that. Bank
and its custoners is valid because it is based on a
classification having a just relation to the objects of the
legislation. It is the correctness of this contention that
now falls to be considered. When a State establishes a
Bank, it is the funds of the State to which the tax payers
contribute that are wutilised for —running -it. In this
respect a State Bank differs from Banks established by
private agencies in which the working capital is subscribed
by individuals. It should be noted that it is not part of
the governnental functions of a State to run a Bank, and
when a State does establish a Bank, is with-a viewto confer
benefits on the general public, such as, for -exanple,
devel opi ng comrerce and industry within its territories. On
the ot her hand when private agencies establish a Bank it is
as an investnent for those who subscribe capital to it.
Thus a Bank established by a State has got distinctive
features
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which differentiate it fromthe other Banks and for purpose
of Art. 14 it forns a category in itself The law is now well
settl ed that while Art. 14 prohibits di scrim natory
| egislation directed against one individual or class of
individuals, it does not forbid reasonable classification
and that for this .purpose even one person or group of
persons can be,& class. Professor WIllis says in his
Constitutional Law p. 580 "a |l aw applying to one person or
one class of persons is constitutional if there is
sufficient basis or reason for it." This statement of |aw
was approved by this Court in Chiranjit Lal Chowdhry’v.
Union of India (1). There the question was whether a, |[|aw
providing for the management and control by the Governnent
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of a naned Conpany, the Shol apur Spinning & Weaving Conpany
Ltd. was bad as offending Art. 14. It was held that even a
single Conpany night, having :regard to its features, be a
category in itself and that unless it was shown that there

wer e ot her Conpani es simlarly ci rcunst anced, t he
| egislation nust be presuned to be constitutional and the
attack wunder Art. 14 nust fail. |In RamKrishna Dalma v.

Shri Justice S. R Tendol kar (2), this Court again exam ned
in great detail the scope of Art. 14, and in enunciating the
principles applicable in deciding whether a law is in
contravention of that Article observed
"that a, |aw maybe constitutional even though
It relates to a single individual if on
account of sone special circunstances or
reasons _applicable to himand not applicable
to thers that single individual nmay be treated
as a class by hinself.
On the principles stated above we are of the opinion that
the Patiala State Bank is a class by itself and it will be
with in 'the power of the State to enact a law with respect
toit, We-are also of
(1) [1950] S.C.R 869.
(2) (1959) S.C.R 279,297.
376
of the opinion that the differentia between the Patiala
State Bank and the' other Banks has a rational bearing on
the object of the legislation. |If the funds of the Patiala
State Bank ’'are State funds, a law which assinmlates the
procedure for the determination and recovery of amunts due
to the Bank fromits custonmers to that prescribed for the
determ nation and recovery of arrears of revenue nust be
held to have a just and reasonable relation to the  purpose
of the legislation. A |law which provides for State funds
bei ng advanced to customers through State Bank can also
provide for its being recovered in - the same nmanner as
revenue. A direct decision on this ;Point is Mnnalal v.
Col l ector of Jhalawar (1). There the State of Jhal awar had
established a Bank and the appellants as customers of the
Bank owed | arge amounts to it. The State of Jhalawar becane
nmerged in the State of Rajasthan and acting under s. 6 of
the Rajasthan Public Demands Recovery Act, 1952, the
Col l ector Jhalawar issued a notice to the appel lant s
proposing to recover the dues as a public denand. The
validity of this demand was chall enged on’ the ground that
the provisions of the Act were obnoxious to Art. 14 in that
they enabled the State to recover the anpunts due to it on
Banki ng account in a node different fromthat applicable to
ot her Banks. In rejecting this contention this Court
observed
"It is said that the Act makes distinction
between the other Bankers and the Governnent
as a banker in respect of the recovery of
noney due. it seems to us that Government even
as a banker, can be legitimtely put in_a
separate class. The dues of the Governnent of
a State are the dues of the entire people of
the State. This being the position, a |aw
giving special facility for the
(1) [1961] 2 S.C. R 962.
377
recovery of such dues cannot, in any event, be
said to offend Art. 14 of the Constitution."
W are in agreenent with these observations. In our view
the same principles apply to the inmpugned Act, and in
setting up separate authorities for determi nation of the
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disputes and in prescribing a special procedure to be
followed by themfor the recovery of the dues by summary
process, the inmpungned Act does not infringe Art. 14 of the
Constitution.

Then the second ground on which the inmpunged Act and Rules
are attacked as offending Art. 14 is that after the nerger
of the Pepsu Union in the State of Punjab under the State
Reor gani sati on Act, 1956, they continue to be in force in
the territories of the erstwhile Pepsu Union, but have no
operation in the other parts of the State of Punjab, and
this, it is said, is a fresh ground of discrim nation. e,
see no substance in this objection. Prior to the States
Reor gani sati on Act, 1956, the Pepsu Union, and the State of
Punj ab wer e two different States. The | egi slative
authorities functioning in the two States were different.
Prior to the integration there could be no question of
di scrimnation under Art. 14 because that can arise only
with reference to a law passed by the sane authority, vide
The State of ‘Madhya Pradesh v. G C. Mandawar (1). And if
after reorgani sation of States and integration of the Pepsu
Union in the State of Punjab, different laws apply to
different parts of the State, that is due to historica

reasons, and that has al ways been recogni sed as a proper
basis of classification under Art. 14.

In Bowran v. Lewis 'relied on the judgnent of the Court bel ow
in support of the above position, a law of the State of
M ssouri was assailed as

(1) [1955] 1 S.C R 599.

(2) [1880] 10 U.S. 22; 25 L-ED. 989,
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viol ative of the guarantee of equal protection of [aws under
the Fourteenth Anmendment in that it provided for  appeals

agai nst 'judgrments by Courts in some parts of the State to
one Court and in others to another Court. |In holding that
this was not unconstitutional, Bradley, J., observed : The

14t h Amendnent does not profess to secure to all persons in
the United States the benefit of the same |aws and the same
renedies. Geat diversities in these respects nay exist in
two States separated only by an inmagainary line......... | f
diversities of law and judicial proceedings may exist in the
several States without violating the equality clause in the
14th Amendrent, there is no solid reason why there may - not
be such diversities in different parts of the sane
State......... If a Mexican State should be acquired by
treaty and added to an adjoining State or part of a State,
in the United States, and the two should be erected into a
new State , it cannot be doubted that such new State m ght
all ow the Mexican | aws and judicature to continue unchanged
in the one portion, and the comobn |aw and its
corresponding judicature in the other portion. Such an
arrangenent woul d not be prohibited by any fair construction
of the 14th Amendnent. It would not be based on any respect
of persons or classes, but on nunicipal considerations
al one, and a regard to the welfare of all classes wthin the
particular territory or jurisdiction."
In the State of Madhya Pradesh v. The Gwalior Sugar Conpany
Ltd. (1), the validity of a law of the State of OGwalior
i mposi ng cess on sugarcane was chal |l enged after the nerger
of that State in Madhya Bharat on the ground that in the
State of Madhya Bharat there was no such tax and in con-
sequence the law of the Gnalior State becanme discrimnatory
under Art. 14. This Court sustained the |legislation as not
hit by Art. 14.
(1) (1962) S.C.R 619.

379
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Thi s question again cane up for decision in Bhaiyalal Shukla
v. The State of Madhya Pradesh (1). There the facts were
that after the reorganisation of the State of Madhya Pradesh
there were within that State as nany as four Sales Tax Acts
different in their incidence in force in different areas.
Thus while a resident of the former Vindhya Pradesh State
was liable to pay sales tax on building materials wused in
works contracts a resident of the forner State of Mdhya
Pradesh was not wunder a simlar liability and this was
assail ed as offending the equal protection clause under Art.
14. In, overruling this contention this Court observed:
"We have already held that the sales tax |aw
in Vindbya Pradesh was validly enacted, and it
brought its validity with it under s. 119" of
the State Reorganisation Act, when it became a
part of the State of Madhya Pr adesh.
Thereafter, the different laws in different
parts of Madhya Pradesh can be sustained on
the ground that ' the differentiation arises
from historical reasons, and a geographica
classification based on historical reasons,
has been upheld by this Court."
Thi s decision furnishes a conplete answer to this contention
of the appellants. 1n the result we are of the opinion that
the inpugned Act. and the Rules are not open to attack as
repugnant to Art. 14.
Then the question is, whether the Act-and the Rules are
repugnant to Art. '19(1)(f) and (g). There can be no
guestion of contravention of Art. 19(1)(g),
because the inpugned enactments do not ~trench ei t her
directly or indirectly on the right of the appellants to
carry on trade or business. A lawwith respect to the
recovery of debts is not one with
(1) (1962) SUPP. 2 S. C R 257.
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respect to the carrying on of trade or business, though the
debtor nmight be a trader
Coming next to Art. 19 (1) (f), the argument of the
appel lant with reference thereto nmay thus be stated: The Act
ousts the jurisdiction of GCwvil Courts over- _disputes
between the Bank and its customers, and sets up specia
authorities to settle them It is the Managing Director who
in the first instance decides the dispute. He is the very
person who is in charge of the affairs of the Bank, and to
constitute himarbiter of the dispute which arise out of its
dealings, is to confer on himthe roles of both the clainant
and the Judge and that is opposed to all canons of judicia
fairness. Further, the Act and the rules do not prescribe
any procedure to be followed by the Managing Director in
"the hearing of the dispute. He has sinply to decide it in
accordance with the documents of the Bank. Thus no-real and
effective opportunity is afforded to the custonmer to present
his case. An appeal is provided against the decision of the
Managing Director, but he is also a menber the Board which
hears it, and so the provision for appeal is an idle
formality. The further revision to the Mnister is |ikew se
a formal affair. Then the anpunts deternmined as due are
liable to be recovered through the Nazim as if they were
arrears of land revenue, and under s. 6 (2) the certificate
of the Head of the Departnent on which the recovery is to be
made is conclusive proof of the matters stated therein
Thus the procedure laid down in the Act, and the rules for
settlenent of disputes in unfair, and opposed to all rules
of natural justice and proceedi ngs taken agai nst properties
for obtaining satisfaction of orders passed under such a
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be quashed.

The | ear ned Advocat e- General who appear ed for t he

respondents, contends at the very outset,
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that Art. 19 (1) (f) could have no application to a case
like the present, that the liability of the appellants
ari ses under a contract, that the provisions of the Act and
the Rules are binding on themas terns of that contract,
that, the provision that disputes shall be settled in the
first instance by the Managing Director is simlar to an
arbitration cl ause in an agreenent, and t hat the
restrictions enacted inthe Act and the Rules are in the
nature of self inposed restraints, for which no redress can

be sought wunder Art. 19 (1) (f). In our opinion this
contention deserves consideration. It is arguable that when
Art. 19 speaks of laws inposing reasonable restrictions, it

has in nmnd | aws which are inposed on subjects, which they
have no option but to obey. But when the operation of a | aw
is attracted by reason of a contract, which a person is free
to enter into at his ownwll and choice, it may be said
that the inhibition under Art. 19 has no application, the
parties being left to their rights and remedi es wunder the
"contract. But in the view we have taken of the contentions
of the appellants on their nerits, we do not think it
necessary to pronounce on this question

W have already held that the State Bank i's a class by
itself, that it is conpetent for the Legislature to enact a
| aw exclusively with respect to it and that such a |law does
not contravene Art.  14. On the question ~whether it is
repugnant to Art. 19 (1) (f), the point for consideration is
whether it is unreasonable as being unfair and opposed to
rules of natural justice, and is in -consequence not
protected by Art. 19 (5).

Have the appellants established that ? It should be
remenbered in this connection that rules of natural, justice
are not arigid code to which proceedi ngs, must /strictly
conform if they are to be sustained. They nust ‘by /'their
very nature vary
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with the facts and circunstances of each case, and are
i ncapabl e of a definition which wll —apply to al
situations. "The requirenents of natural justice observed
Tuoker, L. J., in Russell v. Duke of Norfolk (1), ,nmust

depend on the circunstances 'of the case the nature of the
inquiry, the rules under which the tribunal is acting, the
subj ect-matter that is being dealt with, and so forth."

Now what are the facts ? An inportant factor to be taken
into account is that the inpugned Act and Rules are not
legislation confined to the recovery of noney due to the
Patiala State Bank. It is a general |aw applicable to the
realisation of all revenue due to the State, dues 'to the
Bank being expressly included in the definition of "State
dues" in s. 3 (1) of the Act, and it is of the pattern
usual ly adopted in Revenue Laws. |f State Revenues can  be
diverted for Banking purposes, it seens reasonable that
their recovery should be governed by the Revenue Laws.

We nust next refer to the hierarchy of officers, constituted
under the Act. At the top are the Mnisters; then there is
a Board of Directors; next conmes the Managing Director, and
subordinate to himare a host of officers in charge of the
several departnents and branches. The Board of Directors is
to consist of the Prime Mnister, Finance Mnister three
menbers nominated by the Ruler, two of whom are non-
officials representing inportant clients of the Bank,’ and
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the WManaging Director. The Managing Director has power to
sanction | oans on personal security up to Rs. 3,000/- and on
pl edge of goods up to Rs. 25,000/-. Beyond that limt it is
the Board that can sanction | oans.
We may now exanmi ne how far the contention of the appellants
that the procedure prescribed by the Act and the Rules is
opposed to rules of natura
(1) (1949) 1 Al. E R 109, 118.
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justice, is. well founded. The first conplaint is that it
is the Managing Director, who is in charge of the day to day
adm ni stration of the Bank, and that therefore he is not the
proper person to decide the dispute, because his own action

nust be under chall enge. W see no force in this
contention. The Managing Director is a high r anki ng
official on a salary scale of Rs. 1,600-100-2,500, with a
free furnished residence. He has no personal interest in
the transaction and there is no question of bias, or any
conflict between ~his interest —and duty. Loans are

sanctioned by the appropriate authorities under the Rules,
and the custonmer operates on the account through cheques and
deposit receipts, and there could be no question of any
attack on the actions of the Mnaging Director. How
unsubstantial this objection is will be seen fromthe fact
that the loan dated  May 23, 1953, with which we are
concerned coul d have been sancti oned under the Rules, not by
the Managi ng Director, but only by the Board.
It is then said that the hearing before the .Managing-
Director is perfunctory, that under Rule 6, heis only to
exam ne the objections stated in the witten statenent ,in
the Ilight of the relevant ,records of the departnent" and
decide the dispute, and that there is thus no rea
opportunity afforded to the parties to present their ease.
Thi s argunent proceeds on a misconception of the true ' scope
of Rule 6. It does not bar the parties from exanining
wi tnesses or. producing other docunmentary evidence. The
Managing Director, has, under this Rule, to examine the
statement and the records of the Bank, in so far as’ they
bear on the points in dispute and that normally,” would be
all that is relevant. But he is not precluded by the Rule
from examining wtnesses or taking into account other
docunmentary evidence, if he consider that that is necessary
for a proper determ nation of the dispute. And whether he
should do so or not is a matter
384
left to his discretion. Discussing a somewhat ~simnlar
guestion arising on the |anguage of s. 68.D(2) of the Motor
Vehicles Act, 1939, this Court observed in Milik Ram v.
State of Rajasthan (1) :
"It wll therefore be for the State  Govern-
ment, or as in this case the of ficer
concerned, to decide in case any party desires
to | ead evidence whether firstly the evidence
is necessary and relevant to the inquiry
before it. |If it considers that evidence is
necessary, .’ it will give a reasonabl e
opportunity to the party desiring to produce
evidence to give evidence relevant to the
enquiry and within reason and it would have
all the powers of controlling and giving and
the recordi ng of evidence that any court has.
Subj ect therefore to this over-riding power of
the State Governnent or the officer giving the
hearing, the parties entitled to give evidence
either docunentary or oral during a hearing
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under s. 68-D(2).
Then it is said that the provision for appeal to the Board
of Directors is anidle fornality because the Managing
Di rector whose decision is appeal ed against is also a nenber
of the Board. 1t has already been nmentioned that anmong the
menbers of the Board are Mnisters, whose subordinate the
Managing Director is, and two non-official representatives
of the custoners. That is sufficient to dispel any
suspicion that the hearing before the Board would be a
farce. W may nmention that the practice in England is for a
Judge who tries a crimnal case to sit as a nenber of the
Court of appeal, which hear,%the appeal against his own
order, and this has been held not to be open to objection
vide R v. Lovegrove (2). " Asinilar practice prevails in
appeals preferred against the decision of a single Judge
under the Presidency Small Cause
(1) [1962] 1.S.C. R~ 978,984, 985.
(2) [1951] 1 Al E. R 804.
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Courts Act, 1882, when an appeal is taken to the full court.
It is then contended that s. 11 ~of the Act bars the
jurisdiction of the Cvil Courts with reference to the
di sputes triable under the Act, and that 1is unreasonable.
It is too late’ in theday to contend that provisions in
statutes creating a special jurisdiction and taking away the
jurisdiction of Civil courts in respect of matters falling
within that jurisdiction are unreasonable, or opposed to
rul es of natural justice. It has only to be renenbered that
provisions excluding the jurisdiction of Civil. courts in
such cases do not affect the jurisdiction of either the Hi gh
Court under Art. 226 or of this Court under Art. 32 or Art.,
136 to interfere when grounds therefor are established.
Lastly it is said that the provision's. 6 (2) of the Act,
that the certificate of the Head of Departnent shall be
concl usive "roof of its contentsis unreasonable. But this
is toignore that at that stage the question is one of the
recovery of what had been determined to be due, and that is
anal ogous to the provision in the Gvil Procedure Code that
a Court executing a decree cannot go behind it.
Exami ni ng the provisions of the Act and the Rules as a whol e
we are of opinion that they are reasonable and do not
violate any Rules of natural justice. If —the proceedings
under challenge before us had in fact been taken in
di sregard of Rules of natural justice, and prejudice had
resulted therefrom the appellants would have been entitled
to obtain redress in the present proceedi ngs under Art. 226.
But that however is not their conplaint. Wen notice was
served. on themunder rule 3 on Novenber 21, | 1955. _they
remai ned ex parte. In their notices to the Bank in reply to
the demand, they never disputed their liability but/ only
asked for tine to pay the anmbunts. Having failed in
386
their attenpt to gain tine, they are obliged now to take the
high stand that the Act and the rules have becone void
because they are unreasonable and contravene Art. 19 (1)
(9). In this they have failed. In our opinion the
contention that there has been any infringement of Art. 14
or 19 (1) (f) or (g) must be rejected as untenable.
(iii)lt is finally contended for the appellants that
the certificates issued by the Managing Director under s, 6
(1) of the Act are defective in that they are not
countersigned by the Mnister or Secretary, as required by
the proviso to that subsection, and that in consequence the
proceedi ngs taken thereunder are wthout jurisdiction
Rel i ance was placed in 'Support of this contention on the
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decision of the Full Bench of the Punjab H gh Court in
CGeneral S. Shivdev Singh v. The State of Panjab (1), that it
was not conpetent to the Punjab Governnent to delegate the
functions assigned to it under a. 42 of the East Punjab
Hol di ngs (Consolidation and prevention of fragnmentation)
Act, 1948. to the Additional Director, the contention being
that the Mnister or the Secretary cannot abdicate his
functions wunder the Act to the Managing Director. But the
appel l ants have overlooked that in Form No. 1 and 11
prescribed under the Act, the provision for ’countersigna-
ture is directed to be struck out, when it is sent by the
Managi ng Director. The result of the conbined operation of
S. 6 (1) and the Forns referred to there is t hat
countersignature is required only when the certificate is
issued by an officer subordinate to, the Mnister, other
than the Managing Director. This contention nust therefore
be rejected .

Al the contentions urged in support of the appeals and Wit

Petition No.” 92/1961 fail, ~and they are accordingly
di sm ssed, with soots, one hearing fee.
387

In Petition No. 128 of 1959.

This is a petition under Art. 32 of the Constitution. The
petitioner is a merchant running a Steel Rolling MIls at
Jaitu in what was at one tinme the State of Nabha. By a
Covenant entered into on May 5, 1948, the State of Nabha
became nerged in a new State calledthe Patiala and East
Punjab States Union or nore briefly the Pepsu. . Union which
cane into existence on August 20, 1948. Then under the
States Reorganisation Act, 1956, the Pepsu Union becamne
nerged on Novenber 1, 1956, in the State of Punjab. The
petitioner had an account in the Nabha Branch of the Patiala
State Bank under which he borrowed ’mnonies for hi s
" busi ness. On  February 20, 1951, he executed a nortgage
deed in favour of the Bank for Rs. 52,000/ being the anount
due by himto the Bank. In Novenber, 1953,the Bank took
proceeding ’'under the Patiala Recovery of State Dues Act,
hereinafter referred to as the Act.’” for recovering the
amounts due on the said nortgage and thereupon the petitio-
ner filed Wit Petition No. 252 of 1955 .in this Court under
Art. 32 of the Constitution for quashing the proceeding on
the ground that the Act and the rul es were unconstituti onal
On February 3, 1956, a settlenent was arrived at between the
petitioner and the Patiala State Bank whereunder t he
petitioner paid some anpbunts and agreed to pay the bal ance
by instal nents. In viewof this settlement the, wit
petition was wthdrawmn on May 11, 1956. The petitioner
havi ng made default in paynent of the instal nents, the . Bank
again started proceeding for recovering the amunts due and
the petitioner now seeks by this petition to have /those
proceedi ngs quashed on the ground that the inpugned Act was
not in force at the naterial dates and that it is void being
in contravention of Arts. 14 and 19(1)(f) and (g) and  that
further the certificate issued by the
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Managing Director ’'under s. 6(.1) of the Act is not in
accordance with the proviso to that section and is therefore
bad. The respondents contest the application. Thi s
petition *Was heard along with Cvil Appeals Nos.’ 210 & 211
of 1961 and Wit Petition No. 92 of 1961 wherein the same
guestion have been raised for our deternination. By our
Judgnent delivered in those cases to-day we have disallowed
those contentions. Follow ng that Judgement, this petition
is dismissed with costs, one hearing fee.

SUBBA RAO, J.-I| regret ny inability to agree with the' view
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expressed by ny | earned brother Venkatarama Aiyar, J. In M
view the Patiala Recovery of State Dues Act (No. |V of 2002
BK.) is a typical instance of a glaring violation of the
doctri ne of equality enshrined in Art. 14 of t he
Consti tution. As | propose to strike dowmn the act on the
ground that it infringes Art. 14 of the Constitution, | wll

not express ny views on the other questions raised before
us. The facts are fully stated in the judgnents of ny
| earned brother, and it is, therefore, not necessary to
restate them here, except those which are relevant to the
sai d questi on.

The Bank of Patiala was established in 1917 by the then
Maharaja of Patiala. On May 5, 1948, the Rulers of eight
States, including the State of Patiala, entered into a
covenant nerging all the said States into one United State
called the Patialaand East Punjab States Union, briefly
called PEPSU. On-August 20, 1948, the said State of Pepsu
was established with the Mharaja of Patiala as its
Raj pranmukh. In exercise of the power conferred on hi munder
he said covenant the said Rajpranukh issued, an Odinance
applying ~all ~the laws obtaining inthe State of Patiala,
including the Patiala Recovery of State Dues Act, 2002
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BK., hereinafter called the Act, to the entire State of
Pepsu. After the enquiry of six nonths, the Rajapranukh
i ssued a second Ordinance extending for another six nonths
the laws nade applicable to the State of Pepsu under the
earlier Ordinance. Later on in _exercise of a power
conferred upon the said Raj pranukh by a Suppl enentary Coven-
ant, the said Act was indefinitely extended'so as to have
operation throughout the State of Pepsu. After the
promul gation of the Constitution of India on January 26,
1950, Pepsu becane part of the Indian Union as a Part B
state, and under the provisions of the Constitution, the
said Act continued to have force throughout the said State.
Subsequently, wunder the States Reorgani zation Act, Pepsu
becamre part of the State of Punjab and the said Act
continued to have force in that part of Punjab which was
Popsu before nerger. After the Constitution cane into
force, the petitioners and the appellants in-the aforesaid
Wit Petitions and Civil Appeals respectively borrowed noney
fromthe said Bank on the security of their properties. ~ The
Bank authorities ascertained the anpbunts due to the Bank
from the said parties and were seeking to realise the sane
from the properties of the said debtors. in the _manner
provi ded by the provisions of the Act.

After the formation of the State of Pepsu, the Patiala Bank
was operating in the entire Pepsu area, and, after. its
nerger with the State of Pun. jab, the Bank was having
branches not only in Pepsu but in the other parts of Punjab

There are al so a nunber of other banks, including the State
Bank of India, doing the same business in the said territory
were the Bank of Patiala is operating.

The case of the appellants and the petitioners before us is
that though the said banks and their debtors were in the
matter of ascertai nment of debts
390
and realisation of the anmounts due fromthemto the banks
wer e simlarly situated, the provisions of t he Act
di scrimnated the debtors of the Patiala Bank fromthose of
other banks in that regard and thereby infringed the
equal ity clause enshrined in Art. 14 of the Constitution
To appreciate this contention it is necessary to consider in
some detail the provisions of the Act with a view to
ascertain whether there was any such discrimnation and, if
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there was, whether the sanme could be justified on the basis
of reasonable classification. The long title of the Act is
Patiala Recovery of State Dues Act. In the Act, ,State
dues" is defined to nmean any anounts due to the Rajpramnukh
of the State or the State or any departnent of the State
from any person and shall include, anbng others, debts due
to the Patiala State Bank; "departnent" is defined to
include the Patiala State Bank; "defaulter" means a person
from whom State dues are due and includes a person who is
responsi ble as surety for the paynent of any such due, and
"head of departnent " means the Managing Director in the
case of the Patiala State Bank. Section 4 provides for the
determ nation of the State dues; under that section, the
head of departnent shall determine in the prescribed nanner
the exact anpunt of State dues recoverable by his departnent
from the defaulter, and it also authorizes, pending deter-
m nation of the dues, to nove the Nazimto issue a notice
prohi biting alienation of any property by the defaulter; and
paynment of any debt due to himfromany person or of any
noney payable to himthe State to the extent of the probable
anmount of State dues recoverable fromthe defaulter, and to
nove also the Accountant-GCeneral to w thhold any noney
payable to the defaulter by the State to the said extent.
The node of recovery of the debt is provided by s. 5 : under
that section, the
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State dues shall be recovered by the department through the
Nazim as if they were arrears of land revenue and through
t he Account ant - General by wi thholding paynent to t he
defaul ter of any ampunt payable to himby the State. Under
s. 6, the bead of departnent shall send a certificate as to
the amount of State dues recoverable fromthe defaulter to
the Nazim and the certificate so transnitted shall be
conclusive proof of the natters stated therein. The ' Nazim
and the Accountant General are precluded from questioning
the wvalidity of the said certificate or heat any objection
of the defaulter as to the amount of States dues nentioned
in the certificate or as to the liability of the ‘defaulter
to pay such dues. Section 10 says that neither ~ the  Nazim
nor the Accountant General shall act upon such a certificate
unless it is sent within the period of limtation prescribed
under the Limtation Act within which the said Bank could
institute a suit in acivil court for the recovery of the
dues; and sub-s. (2) thereof directs the head of departnent
to mention in the certificate the date on which the debt has
fallen due and nake a statenent therein to the effect that
the debt, is within the period of linitation: Section 11
bars the jurisdiction of a civil court in respect of. any
matter which the head of departnent or any authority or
of ficer authorised by the head of departnent is enpowered by
the Act or the rules franed thereunder to di spose of or take
cogni zance of the manner in which any such head of
department or authority or officer exercises any ' powers
vested in him or by or under the Act or the rules mnade
t her eunder. In exercise of the power conferred on the
CGovernment to make rules, the Patiala Recovery of State Dues
Rul es, 2002 BK. were nmade. They provide a machinery for the
deternination of the anbunt due to the Bank. Under r. 3,
the head of departnent to which
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state dues are payabl e shall cause a notice to be served on
the defaulter in the manner prescribed specifying the anount
of the state dues and the date on which the sane has fallen
due and requiring the defaulter to pay the said anount
before a specified date, or to appear before the head of
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department or such officer as specified therein. Were the
defaulter does not appear on the date specified in the
notice, the head of departnment or the Inquiry Oficer, as
the case nmay be, is authorized to proceed ex parte and
determine by order in witing the anount of state dues
recoverable fromhim \ere the order is made by an Inquiry
Oficer, it is subject to confirmation by the head of
departrment. Were the defaulter appears on the date fixed,
the head of departnent or the Inquiry Officer, as the case
may be, shall exam ne the objections of the defaulter stated
in the witten-statement in the light of the relevant
records of the departnment and shall then by an order
determ ne the exact anpbunt of State dues recoverable from
hi m If the inquiry is nmade by the Inquiry Oficer, he
shall subnit his report-to the head of departnent, who shal
by an order in witing finally determine the state dues
recoverable fromthe said defaulter. Rule 8 gives a right
of appeal to the defaulter fromthe order of the head of
departnment in the case of the' Patiala State Bank to the
Board of Directors of the Bank. Where the appeal filed by
the defaulter is rejected, the defaulter may file a revision
to Ijlas-i-Khas.

Briefly stated, under the Act and the rul es nade thereunder
the Managi ng Director of the Bank decides on the question of
the-existence and/ the extent of the Liability of the
customer of the bank after naking an inquiry in the nanner
prescribed, subject to an appeal to the Board of Directors

of the Bank and a revision to the Ijlas-iKhas. = The anopunts
found due woul d be realized.
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through the Nazimas if they were arrears of land revenue
and through the Accountant-General by authorizing him to
wi t hhol d ambunts due to the defaulter fromany departnent of
the State. No, civil court has jurisdiction in any matter
which the head of departnent or any authority or officer
under the Act is authorized to dispose of or the manner of
its disposal. In short, the creditor decides his own claim
and realizes the ambunts by a coercive process prescribed.
It my also be nentioned at this stage that the Managing
Director of the Bank is also the Secretary of the Board of
Di rectors. In any view, the appeal provided is only from
one authority of the bank to another authority of the bank
The revision to the Ijlas-iKhas, apart from its JIlimted
scope, is in effect only froma departnment of the Governnent
to another. In short, the creditor is made the judge of his
cause and is enpowered to determ ne the dues and realize
them from the debtor. The debtor is at the mercy of his
creditor. He nmay plead and protest, but he has no other
renedy to get an unbiased determ nation of his claim or a
deci sion on his objections. Such a nachinery may have sone
rel evance in feudal tines, but the question is whether our
Constitution sanctions such an out noded procedure.
At this stage, it will be convenient to notice briefly the
scope of Art.’” 14 of the Constitution relevant to the
present inquiry. Art. 14 reads :

"The State Shall not deny to any person

equality before the |aw or the equal protec-

tion of the laws within the territory of

I ndia."
Thi s subject has been so frequently and recently before this
Court as not to require an extensive consideration.’” In
State of U P. v. Deoman Upadhyaya (1), | have described

briefly the doctrine of equality thus :
(1) [1961] 1 S.C R 14, 34.
394
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"All persons are equal before the law is
fundanental of every civilised constitution
Equality before lawis a negative concept ;
equal protection of lawis a positive one.
The former declares that every one is equa
before law, that no one can claim specia
privileges and that all classes are equally
subjected to the ordinary law of the land; the
| atter postul ates, an equal protection of al
alike in the .sanme situation and under Ilike
circunstances. No discrimnation ’'can be made
either in the privileges conferred or in the
liabilities inmposed. But these propositions
conceived in the interests of the public, if
logically stretched too far, may not achieve
t he hi gh purpose behind them |In a society of
unequal basic structure, it is well nigh
i mpossible to nake laws suitable in their
application to all the persons alike. So, a
reasonabl e classification is not only
permtted but is necessary if society should
progress. -~ But such a classification cannot be
arbitrary but nust be based upon differences
pertinent to the subject in respect of and the
purposes for which it is made."
I would add to the said statement the following caution
adnmi ni stered by Brower, J., in @lf, Colorada and Santa Fe
Ry. Co. v. Ellis (1):
"Wile good faith and a know edge of existing
conditions on the part of a Legislature is to
be persumed, yet to carry that presunption to
the extent of always holding there nust be
sone undi scl osed and” unknown reason for
subj ecting certain individuals or Corporations
to hostile and discrimnating Legislation is
to make the protecting clauses of the 14th
Amendnent a nere rope of sand, in no nmanner
restrai ning state action,"
(1) (1897) 165 U.S. 150; 41 1. Ed. 666.
395
It shall also be renenbered that a citizen is entitled to a
fundanental right of equality before the lawand that the
doctrine of classificationis only a subsidiary rule evol ved
by courts to give a practical content 'to the said doctrine.
Over enphasis on the doctrine of «classification or an
anxi ous and sustained attenpt to discover sone basis for
classification may gradually and inperceptibly deprive the
article of its glorious content. That process woul d
i nevitably end in substituting the doctri ne of
classification for the doctrine of equality: the fundanenta
right to equality before the law, and equal protection of
the laws may be replaced by the doctrine of classification
It is also well-settled that the guarantee of equa
protecti on applies against substantive as well as procedura
laws. Jennings in his "Law of the Constitution", 3rd Edn.
p. 49, describes the idea of equality of treatment thus:
"Equality before the law nmeans that anong
equals the law should be equal and should
equally administered, that |ike should be
treated alike."
The |learned author further elaborates the
t hermre t hus:
"The right to sue and be sued, to prosecute
and be prosecuted., for the same kind of
action should be the sane for all citizens of
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full age and understanding and w thout dis-
tinction of race, religion, wealth, socia
status, or political influence."

Dicey in his "Law of the Constitution", 1959
at p. 193 states:

"Equality before the |aw does not nean an
absol ute equality of nmen, which is a physica
i mpossibility, but the denial and any specia
privilege by reason of birth, creed or
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the like in favour or any individual and also
the equal subjection of all individuals and

classes to the ordinary law of the |aud
adm ni stered by the ordinary |aw Courts."

In Ram Prasad Narayan Sahi v. The State of
Bi har (1) Mukherjea, J., observed:

"The meanest of citizens has a right of access
toa court of law for the redress of his just
grievances...... "

This Court, in The State of Wst Bengal v. Anwar Al

Sarkar(2), struck down a. 5 of the West Bengal Specia
Courts Act (X of 1950), which provided that. "a specia
Court shall try such offences or classes of offences or
cases or classes of oases as the State Government may by
Gener al or special = order in witing, direct"”, as
contravening Art. 14 of the Constitution. ‘Mahajan, J., as

he then was, observed:
"Equal ity of right is a principle of
republi canism and-article 14 enunciates this
equal ity ~principle in the admnistration of
justice. In -its application of, | ega
proceedings the article assures to  everyone
the same rules of evidence and nodes of

procedure. In other words, the sane rule nust
exist for all in simlar circunstances."”
Mukherjea, J., says to the sanme effect at p
322-

"Arule of procedure laid down by |aw cones as
much wthin the purview of article 14 as any
rule of substantive llawand it —is necessary
t hat al | litigants, —who are simlarly
situated, are able to avail thenselves of ~the
procedural rights for relief and defence wth
i ke protection and without discrinnation.”
In Ram Prasad Narain Sahi v. State of Bihar(1), the sane
principle has been restated by this Court.

(1) [1953] S.C.R 1129, 1143. (2) [1952] S.C.R
284, 313, 322.
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There, the Court of wards granted to the appellants therein
a large area of land belonging to the Bettiah Raj which was
then under the’ nanagenment of-the Court of Wards; the  Bihar
Legi sl ature passed an Act declaring that the settlenents

granted to the appellants shall be null and void -and
enpowering the Collector to eject the appellants if they
refused to restore the lands. In striking down the inpugned

enactment Patanjali Sastri, C J., observed:
"This is purely a dispute between private
parties and a matter for determnation by duly
constituted courts to which is entrusted, in
every free and civilised soci ety, t he
i mportant function of adjudicating on disputed
| egal rights, after observing t he wel |
est abl i shed pr ocedur al saf eguar ds whi ch
include the right to be heard, the right
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produce w tnesses and so forth. This is the
protection which the | aw guarantees equally to
all persons, and our Constitution prohibits by
article 14 every State from denying such
protection to anyone."
I n Ameer unni ssa Begum v. Mahboob Begum (1) this Court had to
consider the wvalidity of an Act made by the Hyderabad
Legi sl ature which provided that "the clains of Mahboob Begum
and Kadiran Begum and of their respective children to
participate in the distribution of the matrooka of the late
Nawab are hereby dism ssed" and that the above decision
"cannot be called in question in any court of law'. This is
no doubt an extreme case; but in declaring that |aw
unconstitutional, Mikherjea; J., as he then was, observed
"Nay, thelegislation goes further than this
and deniers-to these specified individual a
rightt to “enforce their claimin a court of
| aw, in-accordance with the personal |aw that
governs the comunity to which they bel ong,
(1) [1953] S.C.R 404, 415.
198
They, in fact, have been discrininated against
fromthe rest of the comunity in respect of a
val uabl e right which the law secures to them
all /andthe question is, on. what basis this
apparently hostile and di scrimnatory | egisla-
tion can be supported.”
A creditor deciding his own case cannot be in a better
position then the Legislature, by an Act, rejecting the

claim of a particular person.~ This Court again, in Shree
Meenakshi MIls Ltd., Madurai -v.Sri A V. Viswanatha Sastri
(1), struck down s. 5(1) of Taxati on on | ncone

(I'nvestigation Comm ssion) Act, 1947 (Act XXX of 1947), on
the ground that the procedure prescribed thereunder is
di scrimnatory in character, having regard to the fact that
under the amended s. 34 of the Indian Income-tax Act, 1922,
the persons com ng under both the sections from the sane
cl ass. This Court restated the principle that Art. 14 of
the Constitution not only, guarantees equal protection as
regards substantive |aws but procedural |aws as well. It
has also been pointed out that, though the Act was valid
during the pre-Constitution period, after the Constitution
cane into force the discrimnatory procedure cannot be
conti nued. In Suraj Mall Mahta & Co. v. A V. Viswanath
Sastri (2), in the context of the same Act, viz., Act XXX of
1947, this Court pointed out that though between the two
procedures there was sonme simlarity to be followed for
catching evaded income, the overall picture was that there
was substantial discrimnation between the two  procedures.
In Mithiah v. The Conm ssioner of Incone-tax, Madras (3),
this Court held that s. 5(1) of Act XXX of 1947  of f ended
Art. 14 of the Constitution in view of the anended of s. 34
of the Indian Income-tax Act by amending. Act, % XLVIIl of
1948 and XXXIIl of 1954. This Court, in view of -the
di scrimnatory treatnent

(1) [1955] 1 SS.C R 787. (2) [1955] 1 S.C.R 448.

(3) [1955]2S.C. R 1247.
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in the procedure, declared that after the inauguration of
the Constitution the persons whose cases were referred for
i nvestigation by the Central Governnent after Septenber 1

1948, were being discrinmnated against under drastic
procedure of Act XXX of 1947 when those simlarly situated
were being dealt with by the Incone-tax Officer wunder the
amended provision of s. 34 of the Incone-tax Act, 1922.
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This Court, therefore, has not, rightly, count enanced
di scrimnatory procedures which are not formal in nature but
substantially prejudicial to parties in establishing their
rights or in defending against unjust clains. It is,
therefore, clear that under our Constitution every person is
entitled to equal treatnment under simlar circunstances in
the matter of his access to courts.

It is true that if there is a reasonable basis for the
classification, special tribunals nay be created for the
trial of cases of a special nature; but even so, it is not
perm ssible to nmake differentiati on between cases bel ongi ng
to the same class or nature. The question in the present
case 1is whether the inpugned Act can be justified on the
basi s of reasonabl e classification

To ascertain whether there is a reasonable classification
three questions have to be posed, nanely: (1) Wat is the
object of the inpugned Act? (2) What are the differences
bet ween the cl asses of persons hit by inpugned Act and those
left out ? and (3) have the difference any reasonable
relation to the object sought to be achieved ? It is said
that the object is to realise the ambunts advanced by the
CGovernment to finance businesses in full and as speedly as
possi ble, so that the noney m ght be avail able for further
advances to others in the interest of trade and industry.
It is further said/that there are differences between the
400

State as a creditor and a borrower fromthe State and any
other bank as a creditor and the debtor of that bank. The
next step in the argunent is that these differences have
nexus to the aforesaid, object for it is “said that the
recoupnent of public funds is nore inportant than refilling
of private purses.

Let ne scrutinize this argunent fromdifferent aspects. The
guestion may be [|ooked at fromthe stand point @of (i)
creditor, (ii) debtor, (iii) debt, and (iv) realisation of
debt . The Patiala Act, after the Constitution came  into
force, extended to the entire (Pepsu area. Take three
classes of creditors in that area-(i) The Patiala Bank, (ii)
The State Bank of India, and (iii) any private Bank
Suppose eah of these three banks advances a sum  of Rs.
10,000/- to one debtor or to three different debtors on
adequate security. The Patiala Bank, thoughits officers,
can decide what anpbunt is due to it and realize the sane by
sale through the Nazimor recover the amount through the
Accountant Ceneral; and the debtor is ~precluded ~ from
guesti oni ng the determination of the anount or t he
realization thereof in a civil Court. The other two banks
have to file suits and, if necessAry, appeals obtain decrees

and execute the sane in the wusual course. In the
asCertai nnent of the debt and the realization thereof, al

the three banks are simlarly situated. It cannot be said
with any justification that the summary procedure in

derogation of all principles of natural justice would be
either reasonable or necessary in the case of debt alleged
to be due to the Patiala Bank, while it is not necessary in
the case of the other banks. |[|f the Managing Director of
the Patiala Bank could be relied upon for determining the
bank dues, why is it the Managing Director of-State Bank or
even of a private bank should be prevented fromdoing so *?
It could not be said a,%a proposition of law that the
Managi ng Director of the Patiala Bank woul d necessarily be
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nore honest and nore conpetent then his counterpart in other
banks so as to be nade a judge of his own cause. The entire
procedure is travesty of the principle of natural justice.
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From the standpoint of the debtor, discrimnation is nore
pronounced. The incongruity of the situation would be nore
enphasi zed if the sanme debtor. borrowed different anounts
fromthe three banks: two banks woul d proceed against himin
a court of law and the Patiala Bank woul d decide for itself
the ampunt due fromthe debtor and recover the same from
hi m The debtors of the three categories borrowed noney,

gave securities and ordinarily were entitled to equa

j udi ci al process in the nmatter of determination and
realisation of their dues. They may have valid defences to
the claim Odinarily they shall be entitled ‘to an

inmpartial tribunal for ascertaining the amounts due from
them to a right of appeal to other inpartial tribunals to
get any errors corrected. \Wat are the differences between
the three categories of ‘debtors in the matter of the object
sought to be achieved. The three categories of debtors may
wel | have changed their places and borrowed the sane anount
on the sanme security from other banks, all the debtors are
liable to pay their creditors, all of them borrowed for
their businesses; all of themgave security, and therefore,
all of themwould be entitled to rai'se their defences, if
any. The fact that one borrowed from one bank instead of
the other cannot be a difference which has any nexus to the
obj ect sought to be achi eved.

Let wus look at the matter fromthe standpoint of the debt.
it is not suggested that the Patiala Bank is advancing
noneys on specially favourable conditions without any
security, while the other banks inpose, onerous conditions.

All the debts are secured, all of thembear interest, and
all of them are payable just |ike any other debt. In the
prem ses, the only thing that
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can be said is that the Patiala Bank energed out ' of an
authoritarian set wup, while the other two banks are
functioning in a denocratic one.~ But -the historical origin
of the bank, in the circunstances, has no rel evance, for we
are judging the constitutional validity of the provisions of
the Act in respect of debts advanced after the advent of the
Constitution. Article 13 (1) of the Constitution expressly
decl ar es. "All laws in force in the territory of India
i medi ately before the comencenent of this Constitution, in
so far as they are inconsistent with the provisions of this

Part, shall, to the extent of such inconsistency, be void."
Article 13, therefore, does not permt perpetuation of  an
unconstitutional law on the ground of -its hi storica
par ent age.

It is then said that the Act, in effect and ~substance,
provi ded special tribunals for determ ning the anmount due to
the Patiala Bank and, therefore, the procedure prescribed is
reasonable and the appellants and the petitioners cannot

have any grievance that they cannot go to a civil (court.
This argument is untenable. Wat the appellants and the
petitioners conplain is that this Act, in effect and

substance, enpowers their creditor to determne the extent
of their liability and to decide on their objections to the
creditor’'s claim and that the said, procedure is against
all principles of natural justice. It is no answer to that
argunent that the creditor, being a departnent, of the
CGovernment, can be relied upon to decide the case fairly,
after follow ng the principles of judicial procedure. The
sanme thing can be said of the other banks, though they are
not departnents of the Government. The anal ogi es sought to
be drawn from Co-operative Societies Act or the Arbitration
Act are not only unreal but m sleading, for under those Acts
the creditor dose not decide the validity of the objections
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of the debtor but a third party appointed by the Govern-
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nent in one case or by the parties in the other ease,
followi ng the principles of judicial procedure, decides the
di spute between the- contesting parties. That apart, we
cannot decide on the constitutionality of an Act on the
assunption of t he validity of anot her Act . The
constitutional validity of other Acts wll have to be
considered on a scrutiny of the provisions of those Acts.
It may be asked why a Managing Director of the Patiala Bank
or, as a matter for that, the Board of Directors of the said

Bank., mnust be presuned to have greater rectitude or
efficiency than the Managing Director of the State Bank or
i ndeed any other reputed bank. It may be contended with
equal justification the every bank in Patiala and indeed
every bank in India can be entrusted with judicial powers to
deci de its claims and realise the dues through t he
governmental coercive machinery. [If that was conceded, it

woul d be the end of ‘the rule of ' law in our country.

Lastly it “is contended that the sections of the Act
providing  for~ recovery through the Nazim through t he
coercive process or through the Accountant-General by the
wi t hhol di ng paynment of amounts, if any, due to the debtors,
can be sustained on the basis of the doctrine of reasonable
classification. The provisions for realizing the anpunts
cannot be considered separately from the provi si ons
providing for the determi nation of the debt.. Both set of
provisions are integral parts of a single schene. The
effect of the said provisions s, a; |  have already
considered in detail at the earlier stage, that the debt
would be determined and the anmobunts realized through a
coercive process and the debtor would be ~debarred from
guestioning either the deternmination of ~the debtor the
realization thereof in any court of |law Reliance is placed
upon the judgenment of the Court in Manna Lal v. Collector of
Jhal awar (1). The question raised in that case war, whether
any | oan due to the Jhal awar

(3) [1961] 2 S.C.R 962.
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State Bank could be 'recovered as a public -demand. Thi s
Court hold that it could be so recovered. It also repelled

the argument that the Act, in so far as it —enabled npneys
due to the Government in respect of its trading activities
to be recovered by way of public demand, offended Art. 14 of
the Constitution on the ground that the Governnment, even as
a banker could be legitimately Put in a separate class. But
the question now raised before us, namely, whether a State
Bank could be a judge in its own cause, was neither raised
nor decided there. The decision, therefore, does not ~ cover
the present controversy. |In ny view, there are no rea
differences between Patiala Bank and other banks® vis-avis
their claims against their constituents, which coul d
reasonably sustain the special treatnment mated ,out to the
former wunder the Act. Discrimnationis wit |large on the
face of the Act. In this view, no other question arises for
consi derati on.

In the result, | hold that the provisions of the Act, in so
far as they relate to the Patiala Bank, are constitutionally
void and | issue a wit of mandamus directing the Bank not
to proceed to recover the debt alleged to be due from the
appel | ants under the provisions of the Act.. The appeal s and
the wit petitions are allowed with costs.

By COURT : |In viewof the opinion of the majority, the
appeal s and the wit petitions are dism ssed with costs, one
hearing fee.
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Appeal s and petitions dism ssed.
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